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REPORT  OF  DECISIONS 


OF  THE 


SUPREME  COURT  OF  APPEALS 


OF 


WEST   VIRGINIA 


CHARLESTON. 

Elkins  National  Bank  r.  Simmonh  H  uL 

Moore  r.  Simmons  it  aL 

Hansford,  Trmtee^  r,  Simaions  t^t  aL 

Submitted  January  12,  1905.     Decided  January  24,  1905* 

1.  ATTAC^MBNT—Decree— Creditor—Ltmitotion. 

Under  sub-section  8  of  section  1  of  chapter  135  of  the  Code,  1899, 
a  decree  overruling  a  motion  to  quash  an  attachment  is  an  inter- 
locutory but  appealable  decree,  and  does  not  preclude  a  renewal  of 
the  motion  at  the  same  or  any  subsequent  term  before  final  decree, 
and  in  a  suit  in  which  an  attachment  is  sued  out  and  some  of  the 
defendants  appear  and  move  to  quash  the  attachment,  and  their 
motion  is  overruled,  a  creditor  who  files  a  petition  under  section  23, 
chapter  106,  of  the  Code,  disputing  the  validity  of  the  p]aintifr*s 
attachment,  and  stating  a  claim  to  or  interest  in  the  property 
attached,  and  is  made  a  formal  party  thereto,  has  the  right  to 
move  to  quash  said  attachment,  and  the  statute  of  limitations 
as  to  his  right  to  appeal  begins  to  run  at  the  date  of  the  decree 
overruling  his  motion,     (p.  4.) 

2.  Affidavit  for  Attachment— StAfllcieiU  Under  Statute. 

An  affidavit  for  an  attachment,  after  stating  the  material  facts 
relied  upon,  states,  **and  therefore  the  affiant  says  they  fraudulently 
contracted  the  debt  and  incurred  the  liability  for  which  the  said 
suit  is  about  to  be  brought."  Held,  to  be  a  sufficient  statement  of 
the  ground  for  an  attachment  under  sub-section  8  of  section  1« 
chapter  106,  C^ode  1899.     (p.  0.) 
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:{.     Attachment— ^^dafi/. 

Where  an  affidavit  for  an  attachment,  after  stating  the  material 
facts  relied  upon,  and  after  stating  the  liability  of  the  defendants, 
states:  ''Affiant  sars  that  the  said  J.  H.  and  Qh&s.  Simmons 
fraudulently  incurred  the  liability  aforesaid,  ifor  which  suit  is  about 
to  be  brought/'  this  is  a  sufficient  statement  of  the  ground  for  the 
attachment  under  sub-section  S,  section  1.  chapter  UK),  Code  IHiM). 
IP.  «.)  ^  ...... 

4.     ATTAt'HMEXT-r- Material  Fads— Affidavit. 

Where  the  ground  for  an  attachment  is  that  the  defendants 
fraudulently  contracted  the  debt  or  incurred  the  liability  for  which 
the  suit  is  about  to  be  or  is  brought,  the  affiant  should  state  the 
material  facts  relied  upon  to  show  the  existenGC"  of  such  ground, 
and  if  the  facts  are  stated  in  a  vague  and  uncertain  manner,  and 
not  sufficient  to  show  that  the  debt  was  fraudulently  contracted, 
or  the  liability  fraudulently  incurred,  the  attachment  should  be 
quashed,     (p.  0.) 

Appeal  from  Circuit  Court,  Randolph  County. 

Action  by  the  Elkins  National  Bank  ajpfainst  Jesse  H.  Sim- 
mons and  othei*s,  and  ))y  B.  W.  Moore  aj^inst  J.  H.  Simmons 
and  others,  and  by  Lloyd  Hansford,  trustee,  ag^ainst  Jesse 
H.  Simmons  and  othei-s.  Decree  for  plaintiffs  and  W.  E. 
Hedrick  and  other  defendants  appeal. 

Harding  &  Haudino  and  J.  L.  Wamsley,  for  appellants. 

L.  D.  &  J.  F.  Stkadek,  C.  W.  Dailey  and  E.  I).  Talbott, 
for  appellees. 

Sanders,  Juixje: 

The  first  two  of  these  causes  were  instituted  in  the  circuit 
court  of  Randolph  county,  that  of  the  Bank  a^inst  Simmons 
and  others  being:  first  instituted,  and  attachments  were  sued 
out  in  each  of  them  and  levied  upon  tJie  real  estate  of  the 
defendants,  J.  H.  and  Chas.  Simmons,  situated  in  Tucker 
and  Pendleton  counties.  A  short  time  thereafter  the  defend- 
ants, J.  H.  and  Chas.  Simmons,  by  deed  of  trust  conveyed 
to  plaintiff  in  the  last  named  case,  L.  Hansford,  trustee,  all 
their  property,  includinjr  that  which  had  been  levied  upon  as 
aforesaid,  to  secure  all  their  indo})tedness  to  their  creditors 
ratably.  After  the  execution  of  said  trust  deed,  Hansford, 
trustee,  instituted  a  chancery  suit  in  the  circuit  court  of 
Tucker  coimty,  ajrainst  J.  H.  Simmons  and  others,  for  the 
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puiixjse  of  settling:  up  the  estate  of  J..H.  and,Chas.  Sim- 
mons, which  suit  was,  by, an  order. entered  on  the  Tith  day 
of  March,  190(),  removed  to  the, circuit  court  of  Randolph 
county,  and  by  a  decree  in  t^he  circuit  court  of  the  last  named 
county,  on  the  16.th  day  of  May,  1900,  Jbhese  three  cau>>es 
were  consolidated  .and  ordered  to  l)e  heard  together.  And 
on  the  16th  day  of  May,  1900,. E.  A.  Cunningham,  counsel 
for  Timothy  Simmons  and  certain  other  .creditors  of  J.  H, 
and  Chas.  Simmons,  other,  than  ,the  appellants,  appeared  and 
moved  to  quash  said  attachnients,  which  motion  was,  by*  the 
eouit,.  overruled;  and  on  the  21st  day  of  May,.  1900,  and 
again  on  the  16th  day  of  October,  1900,.  J.  H.  and  Chas. 
Simmons  appeared  and  moved  to  quash  each  of  said  attach- 
ments, which  motions  were  likewise  overruled. 

There  is  nothing  in  the  record  {o  show  just  when  L.  Hans- 
ford, trustee,  moved  to  quash  said  attachments,  except  in  the 
decree  entered  on  January  27,  1908,  it  appears,  that  the  joint 
moti3n  to  quash  of  L.  Hansford,  trustee,  and  others,  had 
l>een  tiled,  but  when  filed  the  record  does  not  state;  but  this 
is  immaterial,  for  the  decree  of  eJanuary  27tb  does  show  that 
the  motion  was  made  and  on  that  date  overruled. 

The  appellants,  W.  E.  Hedrick  and  E.  1).  Wamsley,  iilejJ 
their  petitions  in  the  two  first  mentioned  causes,  disputing 
the  validity  of  said  attachments,  and  wjere  made  formal 
parties  to  these  proceedings,  the  petition  of  Hedrick  being 
filed  on  the  16th  day  of  October,  1900,  and  that  of  Wamslev 
at  the  January  term  of ,  said  court,  1901.  AfU?r  petitioners 
werQ  made  formal  parties  to  these  suits,,  they  each  moved 
to  quash  said  attachments,  which  motions  were,  by  decree 
entered  on  the  27th  day  of  January,  1908,  overruled,  and.  on 
the  21st  day  of  January,  1904,  the  appellants,  Hedrick, 
Wamsley. and  Hansford,  trustee,  presented  their  petition  for 
an  appeal  from  the  decree  o\  erruling  their  motions  to  (luash 
said  attachments,  which  was  allowed. 

There  are  .only  two  questions  presented  by  the  record. 
One  is,  was  the  right  of  appeal  barred  by  the  statute  of  lim- 
itations at  the  time  the  appellants  i)re*sented  their  petition 
therefor,  and  the  other  is,  \St\\e  appeal  was  not  barred,  did 
the  court. err  in  overruling  the.  motions  .to  quash  4>aid  attach- 
ments. ♦. 

the  appellants  contend  that  at  the  time  the  petition  was 
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presented  for  the  appeal,  that  more  than  two  years  had 
elapsed  since  the  motions  to  quash  said  attachments  were 
made  and  overruled.  It  is  true  the  record  shows  that  the 
petition  was  presented  for  an  appeal  on  the  21st  day  of 
January,  1904,  and  that  more  than  two  years  had  expired 
since  each  of  said  motions  to  quash  was  overruled. 

When  the  motions  to  quash  on  the  16th  and  21st  days  of 
May,  1900,  were  made,  neither  Hedrick  nor  Warasley  were 
parties  to  these  suits — Hedrick  not  becoming  a  party  until 
the  16th  day  of  October,  1900,  and  Wamsley  not  becoming  a 
party  until  the  January  tenn  of  court,  1901.  It  is  insisted 
that  the  order  entered  overruling  the  motions  to  quash  the 
attachment  was  an  appealable  decree,  and  that  the  appellants 
became  parties  before  the  right  to  appeal  therefrom  was 
barred.  Sub-section  8  of  section  1,  chapter  135  of  the  Code, 
provides  that  a  party  to  a  controversy  in  any  circuit  court 
may  obtain  an  appeal  in  any  case  where  there  is  a  judgment 
or  order  quashing  or  abating  or  refusing  to  quash  or  abate 
an  attachment,  and  of  course  under  this  provision  of  the 
statute  the  orders  entered  overruling  the  motions  to  quash 
were  appealable,  but  certainly  not  by  parties  who  at  that 
time  w^ere  not  parties  to  the  suit,  but  only  those  persons 
could  appeal  from  such  order  whose  motions  had  been  passed 
upon  adversely  to  them.  It  certainly  does  not  require  argu- 
ment nor  citation  of  authorities  to  show  that  appellants  could 
not  have  appealed  from  these  orders,  which  were  er\t«red 
before  they  became  in  any  way  identified  with  the  suits,  and 
not  being  entitled  to  appeal  from  the  oi-ders  entered  before 
they  became  parties,  it  is  difficult  to  understand  how  their 
rights  could  be  in  any  way  affected  by  such  orders.  It  is 
said  they  became  parties  before  the  appeal  was  barred. 
What  if  they  did?  This  would  give  them  no  right  to  appeal 
from  the  decree  of  the  court  refusing  to  quash  an  attachment 
upon  the  motion  of  some  other  defendant.  The  appellants 
could  not  be  heard  to  complain  in  this  Court  that  the  circuit 
court  had  refused  to  quash  the  attachments  when  they  had 
not  asked  this  to  be  done.  Tliey  must  first  make  such  motion, 
and  it  must  be  passed  upon  atlversely  to  them.  The  statute 
'allows  an  appeal  from  an  order  quashing  or  abating  or  refus- 
ing to  quash  or  abate  an  attachment*.  This  applies  to  the 
parties    directly  interested    in    the    motion;   not    to  some 
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one  who  may  be  a  party  to  the  suit  and  have  an 
interest  in  its  ultimate  result  and  does  not  make  such 
motion,  or  join  therein.  The  appellants  clearly  had  no  right 
to  api^eal  from  either  of  the  ordei's  refusing  to  qua^h  the 
attachments  upon  the  motion  of  the  other  defendants.  If 
they  had  done  so  they  would  have  been  met,  and  properly 
so,  in  this  Court,  with  a  motion  to  dismiss  their  appeal  on 
the  gix)und  that  the  lower  court  had  made  no  advei-se  ruling 
to  them. 

But  appellees  say  that  the  ordei*s  entered  overruling  the 
motions  to  quash  the  attachments  were  tinal,  and  could  not 
l>e  set  aside  after  the  term  of  court  at  which  they  had  been 
entered,  and  that  if  the  appellants  desired  to  be  relieved 
against  these  orders,  they  should  have  filed  their  bill  of 
review.  This  i)osition  is  not  sound,  for  an  order  overruling 
a  motion  to  (luash  an  attachment  is  interlocutory,  and  does 
not  prevent  a  renewal  of  the  motion,  and  the  appellants,  as 
soon  as  they  l)ecame  parties  to  the  suits,  moved  to  quash  the 
attachments,  which  was  not  acted  upon  till  the  27th  day  of 
January,  1908,  and,  therefore,  they  had  no  appealable  interest 
in  the  case  until  that  time,  and  the  statute  did  not  begin  to 
run  against  them  until  that  date.  An  order  entered  in  a 
case  overruling  a  motion  to  quash  an  attachment  is  like  an 
order  entered  overruling  a  demurrer.  There  is  no  reason 
because  a  court  entei's  an  order  at  one  term  overruling  a 
demurrer,  that  it  cannot,  at  the  next  term,  consider  the 
demurrer  and  sustain  it;  and  the  same  rule  will  apply  to 
motions  to  quash  attachments.  Although  an  order  i-ef using 
to  quash  an  attachment  is  appealable,  still  it  is  not  a  final 
decree.  The  fact  that  the  court  refused  at  one  tenn  to  quash 
the  attachment  is  no  reason  why  at  a  subsequent  term  it 
could  not,  upon  the  motion  of  the  same  person  who  had  pre- 
viously made  it,  or  upon  the  motion  of  some  other  defend- 
ant, made  at  a  subsequent  time,  quash  the  attachment.  The 
very  late  case  decided  by  this  Court  of  SlitunonHy.  SlnnHOHH^ 
48  8.  E.  Rep.  833,  decided  that  an  order  overruling  a  motion 
to  quash  an  attachment  is  interlocutory  and  does  not  preclude 
a  renewal  of  the  motion;  and  certainly  a  party  who  had  never 
made  such  motion  would  have  the  right  to  do  so  at  any  time, 
l>efore  the  final  decree  in  the  cause,  and  his  right  to  appeal 
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would  date  from  the  time  the  court  passed  upon  it.  Clearly 
this  Court  has  jurisdiction  to  entertain  tlie  appeal. 

The  next  question  is,  should  the  circuit  court  have  quashed 
the  attachments?*  It  is  claimed  that  the  affidavits  are  defec- 
tive, because  they  fail  to  show  what  ground  is  relied  upon. 
In  the  case  of  Brmt  v.  Sutimoua^  f4  a/.,  the  affidavit,  aft^r 
stating  the  material  facts  relied  upon;  contains  this  lang'uage: 
''Affiant  says  that  they  fraudulently  contracted  tlie  debt  and 
incurred  the  liability  for  which  the  said  suit  is  about  to  be 
brought;'-  and  in  Moor*'  v.  ShHniona,  ft  f//.,  after  also  stating 
the  material  facts,  and  after  describing  the  lia])ility,  says: 
"Affiant  says  that  the  said  J.  H.  and  Chas.  Simmons  fraudu- 
lently incurred  the  liability  aforesaid,  for  which  suit  is  about 
to  l)e  brought."  The  ground  stated  in  the  affidavits  is  as 
provided  for  in  sub-section  8  of  section  1  of  chapter  1()6  of 
the  Code,  and  comes  clearly  within  its  provisions. 

Are  the  facts  relied  upon  in  these  affidavits  sufficient? 
Tlie  affidavit  should,  by  some  direct  and  positive  averment, 
show  a  fraudulent  act  upon  the  part  of  the  debtor  in  contract- 
ing the  debt,  and  it  must  be  such  an  act  as  to  constitute  and 
show  a  fraudulent  intent.  Now,  in  the  first  above  mentioned 
case.  Bifid-  v.  Slininfmi<^  ef  af.^  the  affidavit  does  not  show 
]\v  that  positive  and  clear  language  which  is  required  that 
when  J.  H.  Simmons  presented  the  draft  for  $4,()()()  to  War- 
field,  the  cashier,  and  had  it  placed  to  his  credit  in  the  Elkins 
National  Bank,  that  Kunkle  Bros,  were  indebted  to  him,  and 
it  certainly  does  not  show  that  he  stated  that  they  owed  him 
enough  to  pay  the  draft.  The  affidavit,  in  this  respect,  is 
vague  and  uncertain.  What  did  Simmons  say  i  The  affidavit 
does  not  show.  His  language  ought  to  be  given,  so  the  court 
can  see  that  he  made  such  statements  as  amount  to  a  fraudu- 
lent contraction  of  the  del)t,  and  not  leave  it  to  the  affiant  to 
form  his  conclusions  as  to  what  would  amount  to  fraud. 
Then,  again,  there  is  a  statement  in  the  affidavit  that  the 
draft  for  $4,(><)()  was  sent  to  the  Meichants  National  Bank 
of  Baltimore,  Md.,  for  collection,  and  the  said  draft  was 
promptly  presented  to  the  said  Kunkle  Bros,  for  payment, 
but, the  same  was  dishonored  and  protested,  and  payment 
thereof  refused,  u])on  the  gi-ound  of  no  funds  or  not  sufficient 
funds  foi-the  purpose.  Now,  it  is  certainly  material,  even  if 
Simmons  had  stated  to  Warfield  that  Kunkle  Bros,  owed  him 
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a  snm  sufficient  to  pay  the  draft,  to  negfative  the  fact  that  he 
did  owe  him.  Simply  an  allegfation  in  the  affidavit  to  the 
effect  that  the  draft  was  presented  to  Kunkle  Bros,  for  pay- 
ment, and  that  it  was  dislionored  and  protested,  and  payment 
thereof  refused,  for  the  reasons  above  given,  does  not  say 
that  Kunkle  Bros,  did  not  owe  Simmons  that  amount  of 
money.  It  simply  says  that  Kunkle  Bros,  refused  to 
pay  it,  and  gives  their  reasons  for  refusing  to  pay  it, 
hut  does  not,  in  positive  and  direct  language,  state  that 
Kunkle  Bros,  did  not  owe  it.  The  refusal  to  pay  for  certain 
reasons  is  simply  the  statement  of  Kunkle  Bros.  They  may 
have  owed  the  debt  or  they  may  not  have  owed  it,  but  it  is 
certain  that  the  affiant  does  not  state  that  they  did,  and  so  far 
as  affiant  is  concerned,  the  statement  that  he  made  in  the 
affidavit  as  to  him  can  be  perfectly  true,  and  yet  still  there 
may  have  been  ample  funds  in  the  hands  of  Kunkle  Bros,  to 
pay  the  draft. 

Now%  as  to  the  affidavit  in  the  case  of  Moore  v.  StwtitotiH^ 
made  by  B.  W.  Moore.  This  affidavit  is  very  much  like  the 
one  just  referretl  to.  Its  language  is  vague,  uncertain  and 
indefinite.  There  is  no  positive  and  direct  statement  of  facts 
which  shows  that  the  debtor  fraudulently  contracted  the 
del)t.-  The  substance  of  it  is  that  Moore  sold  to  J.  H.  Sim- 
mons twenty-eight  head  of  cattle  and  three  hundred  and 
fifteen  head  of  sheep,  at  a  given  price.  These  cattle  and 
sheep  were  to  be  weighed  and  received  by  J.  H.  and  Chas. 
Simmons,  and  paid  for  where  plaintiff  re^sides,  at  such  time 
as  Simmonses  should  indicate  in  the  month  of  October,  1899. 
Tliat  in  October,  1899,  the  twenty-eight  head  of  cattle  were 
delivered  to  Simmons  at  the  price  agreed  upon,  and  pai-t  of 
which  had  already  teen  paid,  and  without  recteiving  the 
residue  of  the  money  the  affiant,  as  directed  by  Simmonses, 
drove  the  cattle  to  the  pasture  of  E.  Hutton,  and  left  them 
there  for  the  purchaser.  That  on  another  date  in  Octobei*, 
1899,  Simmons  directe^l  the  three  hundred  and  fifteen  head 
of  sheep  Uy  be  sent  to  Huttonsville,  and  they  were  sent  to 
Simmons  at  that  place,  f  n)m  where  they  were  the  next  morn- 
ing shipped  to  Baltimore,  Md.  And  not  receiving  the  pay 
for  either  the  cattle  or  sheep,  as  affiant  says  Simmonses 
had  promised  him,  he  went  to  Huttonsville,  and  Simmonses 
gave  him  a  check  ft>r  $1,(MM).     This  check  was  drawn  on  the 


Digiti 


zed  by  Google 


8.  Elkins  National  Bank  v.  Sihmonb.  [57 

Elkins  National  Bank,  and  was  deposited  by  the  payee  in  the 
First  National  Bank  of  Grafton;  that  it  was  presented  for 
pa.vTiient  and  pa.>Tnent  thereof  refused,  and  the  check  was 
protested,  for  the  reason  no  funds  in  said  bank. 

In  the  first  place,  the  contract  had  already  been  made 
between  the  parties,  price  agfi'eeil  upon  and  stock  weighed 
and  delivered,  and  the  sale  actually  consummated,  before  the 
check  was  given.  Even  if  there  were  no  funds  in  the  bank 
to  meet  the  check,  that  could  not  l>e  urged  as  a  i-eason  to 
show  the  fraudulent  contraction  of  the  debt.  And  not  only 
that,  but  this  affidavit,  in  one  respect,  is  subject  to  the  same 
objection  as  tlie  one  above  considered.  That  is,  there  is  no 
statement  of  fact  showing  that  Simmons  did  not  have  the 
money  in  the  bank  to  meet  the  payment  of  this  check. 

And,  again,  these  affidavits  not  only  fail  to  show  that 
Simmons  did  not  have  the  money  in  the  hands  •of  Kunkle 
Bros,  and  the  Bank  to  meet  tlie  draft  and  check,  but  there 
is  nothing  in  them  to  show  that  even  if  Simmons  made  tlie 
statements  that  he  had  the  money  there,  that  he  did  so  know- 
ing his  statements  to  be  false,  in  fact,  knowing  that  he  did 
not  have  it.  And  neither  do  the  affidavits  show  that  the 
credit  was  extended  to  him  believing  in  the  truthfulness 
of  his  statements  and  relying  thereon,  and  not  knowing  his 
statements  were  false.  The  facts  stated  in  the  affidavits 
should  be  fraudulent  in  fact,  and  if  Simmons  made  the  state- 
ments that  he  had  the  funds  to  meet  these  debts  in  the 
hands  of  Kunkle  Bros,  and  the  Bank,  yet,  unless  he  made 
the  statements  falsely,  knowing  that  he  did  not  have  the 
money  there,  then  there  is  no  actual  fraud;  and  his  state- 
ments must  have  been  accepted  as  true  and  relied  uiion  and 
confided  in  by  the  persons  who  extendeil  the  credit. 

But  inasmuch  as  counsel  for  appellees,  in  their  brief,  con- 
tend that  they  should  be  given  a  day  under  section  1  of 
chapter  106  of  the  code,  to  file  a  supplemental  affidavit,  we 
therefore  revei-se  the  judgment  of  the  circuit  court,  refusing 
to  (|uash  said  attachments,  and  remand  these  causes  with 
directions  to  the  circuit  court  to  quash  the  same,  but  with 
leave  to  the  appellees,  if  they  so  desire,  to  file  a  supplemental 
affidavit,  as  provided  by  section  I  of  chapter  106  of  the  Code. 


Digiti 


zed  by  Google 


"W.  Va.]  Cain  v.  City  of  Elkins. 

CHARLESTON. 


Cain  &t  af.  r.  Cmr  of  Elkins  ef  al,  Jm      7? 

Submitted  January  12,  1905.     Decided  January  24,  1905. 

1.  Municipal  Corporations  —  Taxes. 

The  City  of  Elkins  has  no  authority  under  its  charter  act  (chap- 
ter 151,  Acts  of  1901)  to  collect  the  whole  or  any  part  of  the  cost  of 
the  public  sewers  placed  by  it  in  its  streets  and  alleys  from  the 
owners  of  the  real  estate  abutting  on  such  streets  and  alleys,  by 
means  of  the  levy  of  a  special  tax  or  assessment  airainst  them  for 
that  purpose,     (p.  12.) 

2.  Municipal  Corporations— 3  ax€«—jB</M%— /lU'unctioH. 

If  a  municipal  corporation  acts  ultra  vires  in  the  levying  of  a  tax 
or  assessment  and  attempts  to  collect  it,  e<|uity  has  jurisdiction, 
upon  proper  bill  tiled  by  the  party  or  parties,  subject  to  such  tax  or 
as.sessment.  to  enjoin  its  collection,     (p.  14.) 

Appeal  fi-om  Circuit  Court,  Kandolpli  County. 
Bill  by  James  Cain  and  others  aj^ainst  the  City  of  Elkins 
and  others.     Decree  for  defendants  and  plaintiffs  ai>peal. 

Bkxt  &  Spkaiw  and  J.  L.  Wamslkv,  for  appellants. 
W.  B.  Maxwkll  and  B.  M.  Hoovkk,  for  appellees. 

Cox,  Juixje: 

On  the  29th  da.v  of  July,  1908,  the  common  council  of  the 
City  of  Elkins  adopted  an  ordinance,  wliich  in  part  is  as 
follows : 

''  Be  it  ordained  by  the  council  of  the  City  of  Elkins  : 
''"(l)  That  the  exi)ense  of  all  sewers  hereafter  put  in  any 
of  the  streets  or  alleys  of  the  city  shall  be  paid  for  as  fol- 
lows, one-third  of  the  actual  cost  thereof  shall  be  paid  out  of 
the  City  Treasury  and  the  residue  of  said  cost  shall  be 
assessed  upon  the  real  estate  l)oundin^  and  abutting?  upon  the 
street  or  alley  where  such  sewer  is  located  and  built  in  the 
proportion  of  the  one-third  of  such  cost  uiwn  pro]>erty  abut- 
ting on  each  side  of  the  street  or  alley  where  such  sewer  is 
located  and  the  said  expense  so  taxed  upon  said  real  ])roperty 
shall  be  collected  from  the  owner  of  said  property  as  other 
taxes  assessed  thereon  and  collected.  ^ 
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'*(2).  The  expense  of  all  such  sewers  may  be  paid  out  of 
the  City  Treasury  as  the  work  is  done  and  subsequently,  but 
within  the  same  fiscal  year  that  the  work  is  completed,  the 
two-thirds  of  the  said  expense  assessed  and  collected  from  the 
owners  of  the  adjoining  and  abutting  real  estate  as  provided 
in  the  first  section  of  this  ordinance."' 

After  the  adoption  of  the  ordinance  the  city  proceeded  to 
construct  sewers  in  a  number  of  streets  and  alleys  of  the  city 
and  paid  the  cost  thereof  out  of  the  city  treasury;  and  upon 
report  of  its  engineer  of  the  cost  of  the  work,  the  common 
council  assessed  against  the  owners  of  the  real  estate  abutting 
the  streets  and  alleys  so  sewered  according  to  said  ordi- 
nance, two-thirds  of  the  cost  of  the  construction  of  such 
sewers,  proportioned  according  to  the  number  of  feet  the  real 
estate  of  each  owner  abutted  on  such  streets  and  alleys  ;  and 
the  City  of  Elkins  by  its  collector  was,  at  the  time  of  the 
institution  of  this  suit,  proceeding  to  enforce  the  collection 
of  such  assessment  against  the  plaintiffs  and  those  for  whom 
they  sue.  Plaintiff  James  Cain  and  M.  H.  Hervey,  suing  on 
behalf  of  themselves  and  on  behalf  of  the  property  owners  of 
said  city  subject  to  such  assessment,  filed  their  bill  in  the 
circuit  court  of  Randolph  county,  setting  up  these  facts  and 
making  other  proper  allegations,  against  the  city  of  Elkins, 
and  its  mayor,  memljei-s  of  its  common  council,  and  its  col- 
lector and  treasurer,  to  enjoin  and  restrain  them  from  collect- 
ing from  the  plaintiffs  and  tliose  for  whom  they  sue  the  said 
assessment  or  any  portion  of  it  and  from  selling  the  property 
levied  on  by  the  collector  thereunder,  and  to  declare  such 
assessment  void.  On  the  ir)th  day  of  February,  1904,  the 
judge  of  the  circuit  court  of  Randolph  county,  in  vacation, 
upon  presentation  of  said  l>ill,  awarded  to  the  plaintiffs  a 
tem])orary  injunction  substantially  as  prayed  for  therein. 
Depositions  were  taken  by  the  plaintiffs  in  support  of  the 
bill.  At  the  May  term  of  said  circuit  court,  1904,  the  defend- 
ant City  of  Elkins  filed  its  demurrer  and  answer.  The  other 
defendants  did  not  answei*.  The  answer  of  the  City  of 
Pilkins  admitted  substantially  tlie  allegations  of  the  bill  in 
relation  to  the  levy  and  attempted  collection  of  the  special 
assessment  com]>lained  of,  but  claimed  that  the  City  of  Elkins 
and  its  officers  had  the  liglit  and  authority  to  so  levy  and 
collect  said  assessment  under  its  chartei*  act.     After  the  filing 
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of  the  answer,  the  City  of  Elkins  made  its  motion  to  dissolve 
the  injunction  and  dismiss  the  IhU,  and  the  case  was  heard  by 
said  circuit  court  in  tenn  on  the  14th  day  of  May,  1904,  upon 
the. bill  and  exhibits,  separate  answer  of  the  City  of  Elkins, 
general  replication,  and  upon  said  motion  to  dissolve  the 
injunction  and  dismiss  the  bill,  but  not  upon  the  depositions; 
and  on  that  day  a  decree  was  entered  by  said  circuit  court 
wholly  dissolving  the  injunction  and  dismissing  the  plaintiffs' 
bill,  from  which  decree  the  plaintiffs  appealed  to  this  Court. 

The  first  question  raised  by  the  record,  which  we  desire  to 
notice  and  which  is  vital  to  this  case,  is:  Had  the  City  of 
Elkins  under  its  charter  act,  the  authority  to  levy  the  special 
tax  or  assessment  complained  of  in  the  plaintiffs'  bill  i  This 
question  goes  to  the  very  foundation  of  the  case.  If  the 
City  9f  Elkins  had  no  such  authority,  then  it  has  no  defense 
to  this  suit  appearing  in  the  record,  and  all  its  acts  in  adopt- 
ing the  ordinance  in  pursuance  of  such  supi)osed  authority 
and  in  attempting  to  collect  such  special  tax  or  assessment, 
are  without  authority.  The  authority  claimed  hy  the  City  of 
Elkins  to  levy  and  collect  such  special  tax  or  assessment  can 
only  be  exercised  under  the  authority  of  the  legislature.  It 
is  in  its  nature  an  extraordinary  power,  sometimes  delegated 
by  legislative  authority  to  municipal  corporations.  Under 
such  authority,  where  it  exists,  the  individual,  in  addition  to 
the  payment  of  general  taxes  for  the  support  of  municipal 
government,  is  recpiired  to  pay  a  special  or  local  tax  or 
assessment  not  levied  generally  upon  all  taxable  ])roperty  of 
the  municipality. 

The  charter  act  under  which  the  authority  is  claimed  in 
this  case  is  chapter  151  of  the  Acts  of  the  Legislature  of 
19<)l.  Under  the  powei's  conferred  by  this  act  the  special  tax 
or  assessment  complained  of  must  be  justified,  if  at  all. 
Section  28  of  this  act  is  relieil  ui>on  to  show  the  existence  of 
the  authority  to  levy  this  si>ecial  tax  or  assevssment.  This 
section  is  voluminous,  but  foi-  the  purposes  of  this  case  we 
deem  it  necessary  to  refer  only  to  such  parts  of  it  as  are  con- 
sidered! material  in  determining  the  authority  of  the  City  of 
Elkins  to  levy  and  collect  the  special  tax  complained  of. 
Tlie  paits  considered  material  are  as  follows:  **The  council 
of  said  city  shall  have  power  to  lay  off,  vacate,  close,  oi)en, 
alter,   gi-ade,   and  keep  in  good    rei)air  the    roads,   streets. 
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alleys,  pavements  sidewalks,  cross-walks,  drains,  sewers  and 
gutters  therein,  for  the  use  of  the  citizens  or  of  the  public, 
and  to  improve  and  light  the  same,  and  keep  them  free  from 
obstructions  of  every  kind;  to  regulate  the  width  and  kind  of 
pavements  and  sidewalks,  footways,  drains  and  guttei*s  and 
cause  the  same  to  be  kept  in  good  order,  free  and  clean  by 
the  owners  and  occupants  of  real  property  next  adjacent 
thereto;  *  *  *  *  ^o  cause  to  be  filled  up,  raised  or 
drained,  by  or  at  the  exi)ense  of  the  owner  any  town  lot  or 
tract  of  land  covered  or  subject  to  be  covered  by  stagnant 
water;  *  *  *  *  j^^^  f^,.  ^i^^  proper  draining  of  city  lots 
and  other  parcels  of  land  by  or  at  the  expense  of  the  owner 
or  occui)ant  thereof;  *  *  *  *  j^j  generally  to  have 
l)ower  to  make  such  measures  as  are  deemed  necessary  or 
advisable  to  protect  pei-sons  or  proi)erty,  public  or  private, 
within  the  city;  to  preserve  peace,  quiet  and  good  order 
therein,  and  to  promote  the  health,  safety,  comfort  and  well 
being  of  the  inha]>itants  thei-eof/' 

In  considering  this  question  of  authority  we  are  guided  by 
well  settled  rules  of  construction.  From  the  many  decisions 
and  authorities  on  this  subject,  we  deduce  the  following  aii 
applicable  to  this  case:  Municipal  corijorations  can  exercise 
only  such  jwwers  as  by  their  charters  are  gi-anted  in  terms 
expressed,  or  by  necessary  or  fair  implication,  regard  being 
had  to  the  puriK)se^  of  the  grant.  The  authority  is  not 
inherent  in  any  public  coriwration  to  levy  assessments  upon 
property.  Such  authority  can  not  be  inferred  from  the  gen- 
eral welfare  clause  of  tlie  charter,  or  from  similar  general 
provisions,  or  from  the  general  words  of  an  act,  unless  the 
words  employed  clearly  grant  the  authority.  The  authority 
to  levy  assessments  will  not  be  extended  by  construction,  for 
as  against  the  corporation  the  construction  is  strict,  and 
nothing  in  its  favor  will  be  inferred,  except  such  matters  as 
are  clearly  implied  from  the  express  words  of  the  act.  If 
any  reasonable  doubt  arises  as  to  the  existence  of  the 
authority,  it  will  be  resolved  against  the  corporation  assum- 
ing it.  The  rule  of  stiict  construction  is  applied  rigidly 
when  the  right  and  authority  to  exercise  an  extraordinary 
power  is  assumed  by  the  cor|K)ration.  Applying  these  rules 
to  the  charter  act  of  the  City  of  Elkins,  and  the  parts  al)ove 
referred  to,  we  do  not  think  that  the  authority  to.  levy  the 
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special  tax  or  assessment  complained  of  can  be  inferred  from 
the  first  clause  of  section  28,  which  simply  grants  power  to 
the  council  to  do  certain  things  generally,  and  makes  no  pro- 
vision for  the  pa,>Tnent  of  the  cost  of  doing  those  things  by 
the  abutting  property  owners.  Nor  do  we  think  such 
authority  can  be  inferred  from  the  second  clause  of  said  sec- 
tion, which  provides  that  the  council  may  cause  drains  and 
gutters,  etc.,  to  be  kept  in  good  order,  free  and  clean  by  the 
owners  and  occupants  of  the  real  property  adjoining  thereto. 
Nor  do  we  think  such  authority  is  granted  or  can  be  in- 
ferred from  either  of  the  two  clauses  of  said  section,  one  of 
which  provides  for  the  draining  of  a  lot  covered  or  subject 
to  be  covered  by  stagnant  water  by  or  at  the  expense  of  the 
owner,  and  the  other  for  the  proper  draining  of  city  lots  by 
or  at  the  expense  of  the  owner  or  occupant  thereof.  A  lot 
abutting  a  street  or  alley  may  be  covered  by  stagnant  water,  - 
or  liable  to  become  so,  and  may  need  draining,  but  this 
would  not  justify  the  inference  that  the  city  can  build  a  pub- 
lic sewer  in  the  street  and  assess  all  or  any  part  of  the  cost 
of  such  public  sewer  upon  all  the  abutting  lot  owners,  regard- 
less of  whether  all  the  lots  are  covered  or  liable  to  be  covered 
by  stagnant  water,  or  needed  draining,  or  not.  Public 
sewers  in  a  street  or  alley  are  not  alone  for  the  purpose  of 
draining  lots  or  lands,  although  it  is  true  lots  or  lands  may 
be  drained  by  them  if  connection  therewith  be  made  for  that 
purpose,  but  they  are  for  many  other  purposes,  such  as 
draining  the  streets  and  providing  a  proper  way  to  dispose  of 
the  refuse  and  rubbish  collecting  thereon,  and  others,  and 
the  size,  character  and  cost  of  such  sewers  are  governed 
by  the  many  uses  for  which  they  are  designed.  It  does  not 
seem  reasonable  that  the  legislature  intende<l  that  the  owners 
of  abutting  real  estate  should  be  made  to  pay  in  whole  or  in 
part  the  cost  of  such  sewers"on  the  ground  alone  that  the  lots 
of  such  owners  might  be  drained  thereby.  We  do  not  think 
such  authority  can  be  maintained  under  the  general  welfare 
clause  of  said  section.  If  the  City  of  Elkins  desires  to  pro- 
tect persons  and  property,  public  or  private,  within  the  city, 
or  promote  the  health,  safety,  comfort  and  well  being  of  the 
inhabitants  by  the  exercise  of  this  extraordinary  power  of 
levying  special  assessments  upon  part  of  the  taxable  property 
therein  only,  it  must  have  clear  and  not  doubtful  authority 
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to  do  so.  And  we  think  this  clause  does  not  even  puriwrt 
to  give  such  authority.  The  right  to  pass  ordinaricei*  not 
repugnant  to  the  Constitution  of  the  United  States,  or  of 
this  State,  necesvsar.v  to  carry  into  effect  the  iK)wers  granted 
by  the  charter  act  of  the  Cit.v  of  Elkins,  does  not  ci'eate 
power  or  authority,  Imt  only  permits  the  city  to  carry  into 
effect  the  powers  granted.  An  ordinance  is  without  author- 
ity unless  made  pursuant  to  the  powei's  granted  by  the  legis- 
lature. Neither  by  the  provisions  of  the  charter  act  alx)ve 
referred  to,  nor  by  any  other  provisions  of  the  act,  is  the 
authority  to  levy  the  si)ecial  tax  or  assessment  complained 
of  expressly  given,  and  we  think  no  such  authority  is  cleai'ly 
iral>lied  from  the  language  used.  Therefore,  we  conclude 
that  the  City  of  Elkins  has  no  autliority  under  its  charter  act 
(chapter  151,  Acts  of  1901)  to  collect  the  whole  or  any  i>art 
of  the  cost  of  the  public  sewers  placed  by  it  in  its  streets  and 
alleys,  by  means  of  the  levy  of  a  special  tax  or  assessment 
against  them  for  that  |)Urpose.     ' 

We  (to  not  deem  it  necessary,  from  the  view  we  take  of 
this  case,  to  decide  the  question,  whether  or  not  such  tax 
oi"  assessment,  if  the  same  had  l^een  levie<.l  pursuant  to 
authority  given  by  the  legislature,  could  legally  lye  collected 
from  property  other  than  the  real  estate  abutting  the  streets 
and  alleys  in' which  sewers  were  placed. 

The  only  other  cpiestion  presented  by  the  recoixl  is  whether 
or  not  a  court  of  eciuity  has  jurisdiction  in  this  case.  We 
think  the  jurisdiction  of  a  court  of  equity  is  clearly  estab- 
lished under  the  circumstances  of  this  case,  and  that  it  lies  in 
all  cases  where  a  municipal  corporation  acts  n/frtf  r!ret<  in  the 
levying  of  a  tax  or  assessment  and  attempts  to  collect  it. 
This  (liiestion  was  thoroughly  discussed  and  considered  by 
JuDOK  Snydkk  in  delivering  the  opinion  of  the  Court  in 
Chrli<tie  y\2fahy)(^  23  W.  Va.  ()TT;  and  was  also  discussed 
and  considei'cd  in  the  cas^  of  Cri)n  v.  2otrn  of  PhiUppu  38 
W.  Va.  122;  and  in  the  case  of  Tij{fai'f-'<^o^h\i/  liunh  v. 
Toirn  of  l^uJlpj)!  *'f  <(L,  38  W.  Va.  219;  and  in  other  cases 
liefore  this  Court.  We  think  these  cases  uphold  the  juris- 
diction whei-e  th(»  act  of  levying  the  tax  or  assessment  in  ulfm 
r/ns  and  its  collection  is  attempted,  upon  proper  bill  filed  by 
the  party  or  parties  sul)ject  to  such  tax  or  assessment,  to  en- 
join its  collection. 
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For  the  i-easons  above  stated,  the  plaintitfs'  bill  in  tliis 
cause  is  sufficient  and  the  motion  to  dissolve  the  injunction 
and  dismiss  the  l)ill  should  not  have  been  sustained  by  the 
circuit  court,  but  the  injunction  should  have  l)een  made  i>er- 
petual;  therefoi-e  the  decree  entered  by  the  circuit  court  of 
Randolph  county  in  this  cause  on  the  14th  day  of  May,.  1904, 
wholly  dissolving  the  injunction  awarded  by  the  judge  of  the 
circuit  court  on  the  15th  day  of.  February,  1904,  and  dismiss- 
ing the  plaintiffs'  bill,  is  reversed;  and  this  Court  proceeding 
to  enter  such  decree  as  the  circuit  court  should  have  entered, 
it  is  adjudged,  ordered  and  decreed  that  the  injunction 
awarded  by  the  judge  of  the  circuit  court  of  Randolph 
county,  in  vacation,  on  the  15th  day  of  February,  1904,  1)e 
and  the>ame  is  made,  perpetual. 


CHARLESTON. 

George,  Trustee,  r,  Zinn.  ^t  al.  fl     « 

Submitted  January  12,  1905.  Decided  January  14,  1905.  "57        isl 

t65         205| 

1.  \vvv.\i..— Bill  Ccyiije^sed— Errors  ill  Dtcree.  [57       j'^" 

An  appeal  from  a  decree  upon  a  bill  laken  for  confessed,  after  a         (^     ^ 
motion    to  correct  the  same,  under  section  o  of  chapter  l.'W  of  the 
Code,  specifyin^r  certain  errors  therein  and  charging  generally  the 
existence  of  othei's,  has  been  overruled,  brin>rs  before  the  appellate 
courtall  the  errors  of  law  in  the  decree!     (p.  10.) 

2.  Trl'stee — Sale  by — When  Equity  will  Entertain  JSxiit  by. 

A  trustee  in  a  deed  of  trust  cannot,  as  a  matter  of  course,  resort 
to  a  court  of  equity  to  have  sale  made  under  its  decree,  instead  of 
selling?  under  the  power  vested  in  him  by  the  deed  of  trust,  and, 
unless  he  shows  such  impediment  to  the  exercise  of  his  powers  as 
rendei-s  it  inequitable  for  hira  to  proceed  without  the  aid  of  the 
court,  he  will  not  be  entertained,     (p.  20.) 

'^.     Trustee — Liens — Uncertainty  of  Liena  on  Trust  Property. 

The  existence  of  prior  or  subsequent  liens,  or  both,  on  real  estate, 
which  a  creditor  desires  to  have  sold  under  a  deed  of  trust,  held  by 
him,  constitutes  no  impediment  to  the  execution  of  the  power  of 
sale  vested  in  the  trustee,^unless  it  be  shown  that  thoir  issuch  uncer- 
tainty, dispute  or  controversy,  as  to  the  amounts  or  priorities  of 
"'some,  or  all  of  them,  as  may  deter  biddprs  from  ofTerin«r  full  and 
fair  prices  for  the  i)roperty.     (p.  21.) 
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4.  Trusteb— Suite  by —  When  EquUy  fcill  not  Entertain. 

The  possibility  of  a  right  of  subrogation  and  marshalling  of  as- 
sets in  the  trust  creditor,  desiring  such  sale,  confers  upon  the  trus- 
tee no  right  to  the  aid  bf  a  court  of  equity  in  the  execution  of  the 
power  of  sale  vested  in  him.     (p.  26.) 

5.  Trvstkk— Trustee  Owerned  by  Terms  of  Tragi. 

The  rights,  powers  and  duties  of  a  trustee  in  a  deed  of  trust,  exe- 
cuted to  secure  the  payment  of  a  debt,  are  limited  and  defined  by 
the  instrument  under  which  he  acts,  and  he  does  not  control  the 
debt  secured  and  cannot  assert  the  equities,  rights  and  powers  of 
the  cegt%d  que  trust,  respecting  it,  to  any  extent  beyond  the  powers 
expressly  conferred  upon  him  by  the  deed  of  trust  and  such  inci- 
dental and  implied  powers  as  are  included  in  the  authority  so  ex- 
pressly conferred,     (pp.  2o,  20.) 

Appeal  from  Circuit  Court,  Randolph  County. 
Bill  by  W.  T.  George  against  Nannie  E.  Zinn  and  others. 
Decree  for  plaintiff,  and  defendants  appeal. 

Talbott  &  Hoover,  for  api)ellants. 
W.  T.  George,  pro  se. 

POFFENBARGER,    JuDGE: 

In  the  disposition  of  this  api)eal,  all  the  questions  which  it 
is  necessary  to  determine  may  be  resolved  into  the  following: 
''First.  When  a  motion  in  the  trial  court  to  correct  errors 
in  a  decree  upon  a  bill  taken  for  confessed,  made  as  a  pre- 
liminary step  to  the  taking  of  an  appeal,  from  such  decree, 
specifies  certain  alleged  errors  therein  and  contains  a  general 
charge  of  other  errors  apparent  on  the  face  of  the  record  and 
decree,  does  it  affect  errors  not  specifically  pointed  out? 
Second.  Does  a  prior  judgment  lien,  a  prior  vendors  lien, 
which  is  alleged,  and  subsequently  shown,  to  have  been  sat- 
isfied, and  subsequent  trust  deed  and  judgment  liens,  consti- 
tute an  impediment  to  a  fair  execution  of  the  powers  of  a 
trustee  in  a  deed  of  trust,  executed  to  secure  a  debt,  author- 
izing a  resort  by  him  to  a  court  of  equity  for  relief?  Third. 
Does  a  prior  judgment  lien,  covering  not  only  the  lot  on 
which  the  the  trust  deed  is  secured,  but  other  real  estate, 
constitute  such  an  impediment?-' 

W.  T.  George,  as  trustee  in  a  certain  deed  of  trust,  exe- 
cuted by  Nannie  E.  Zinn  and  A.  W.  Zinn,  her  husband,  to 
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secure,  upon  a  town  lot,  owned  by  Mrs.  Zinn,  a  note  for  $1,- 
500.00,  executed  by  the  grantors  to  H.  A.  Monahan,  brought 
this  suit  in  the  circuit  court  of  Randolph  county,  to  have  the 
liens  on  said  lot  adjudicated  as  to  their  amounts  and  prior- 
ities, alleging  the  lack  of  such  ascertainment  to  be  an  imped- 
iment to  the  exercise  of  the  power  of  sale  vested  in  him  by 
the  deed.  His  bill  shows  the  reservation  of  a  lien  for  $350.- 
00  in  one  of  the  deeds  by  wliich  the  lot  was  conveyed  to  Mi*s^ 
Zinn,  which  it  avei-s  has  been  satisfied,  and  as  to  the  dis- 
charge of  which  it  does  not  charge  the  existence  of  any  con- 
troversy, dispute  or  doubt,  and  a  small  judgment  lien  in 
favor  of  A.  D.  Barlow,  which  is  ultimately  found  to  amount 
to  $85.24,  both  prior  to  the^deed  of  trust.  It  then  shows  a 
subsequent,  unsatisfied  deed  of  trust,  executed  to  W.  T.  W. 
Morgan,  trustee,  securing,  on  the  same  lot,  the  payment  of 
two  notes  for  $522.75,  each  in  favor  of  Outright  Bros,  and 
two  satisfied  judgment  liens  of  still  later  date,  and  charges 
that  thei'e  may  be  other  liens  of  which  the  plaintiff  is  ignor- 
ant. Of  the  interested  parties,  Nannie  E.  Zinn,  A.  W.  Zinn,  A. 
D.  Barlow,  Dora  T.  (iall,  who  had  held  the  vendor's  lien,  and 
W.  T.  W.  Morgan,  trustee,  only,  were  made  defendants.  Mon- 
ahan, the  creditor  in  the  first  deed  of  trust,  and  Outright 
Bros.,  creditors  in  the  other,  were  not  made  parties  at  all. 

Mrs.  Zinn  owns  another  lot,  conveyed  to  her  by  0.  F. 
Teter  and  wife  by  deed,  dated  August  30,  1898,  and  reserv- 
ing a  vendor's  lien  for  $750.00  of  purchase  money.  On 
this  the  Barlow  judgment  is  a  lien  and  the  Oassell  judgments 
had  been  liens.  The  bill  does  not  show  any  other  liens  upon 
it,  but,  from  the  commissioner's  reiK)rt  and  the  decree,  it 
appears  that  there  were  other  subsequent  liens.  On  account 
of  the  inclusion  of  this  lot  in  the  bill,  Oharles  F.  Teter  was 
made  an  additional  party  defendant. 

Though  the  bill  does  not  say  so,  it  appears  from  the  com- 
missioner's report  and  decree  and  the  exhibit  filed  with  the 
bill,  that  A.  W.  Zinn,  the  husband  of  Nannie  E.  Zinn,  owned 
a  third  lot  which  has  been  drawn  into  the  proceedings.  From 
the  bill  and  exhibits,  it  appears  that,  on  the  18th  day  of 
September,  1891,  A.  W.  Zinn  and  wife,  conveyed  this  lot  to 
I.  P.  Russell,  trustee,  to  secure  the  payment  of  a  note  for 
$150.00,  executed  by  A.  W.  Zinn  to  A.  I).  Barlow.  On 
account  of  this  deed  of  trust  on  this  piece  of  property,  Rus- 


Digiti 


zed  by  Google 


18  George,  Trustee,  v.  Zinn.  [57 

sell,  as  trustee,  is  made  an  additional  party  defendant.  Of 
coui-se  the  judgment  in  favor  of  Barlow  a^rainst  A..  W.  Zinn 
and  Nannie  E.  Zinn,  dated  March  20,  1897,  is  a  lien  upon 
this  piece  of  property  as  well  as  upon  Mrs.  Zinn's,  and  the 
Cassell  judgments  had  l)een  liens  upon  it.  The  commission- 
er's reiK)rt  and  decree  show  a  numl^er  of  other  subsequent 
judgment  liens  upon  it,  some  of  which  were  against  A.  W. 
Zinn  alone,  and  some  against  him  and  Nannie  E.  Zinn. 

Mrs  Zinn  made  no  appearance  in  the  case.  Thei-e  was  a 
reference  to  a  commissioner  who  reix)rted  all  the  liens  and 
their  amounts  and  priorities.  By  the  decree  made  and  ent- 
ered on  the  4th  day  of  May,  1903,  the  report  was  confirmed, 
the  liens  fixed  uiK)n  the  proi)erty  and  a  sale  directed  to  be 
maile  by  W.  T.  (leorge,  who  was  appointed  a  sjiecial  com- 
missioner for  that  purpose,  in  case  of  default  in  payment  of 
the  liens. 

Pursuant  to  notice,  Nannie  E.  Zinn,  on  the  12th  day  of 
Octol^er,  1903,  filed  her  i)etition,  praying  that  the  decree  te 
set  aside  and  the  errors  and  insufficiencies  in  the  deci*ee  and 
the  record  be  corrected.  Thereupon  the  court  suspended  the 
sale  until  further  order,  and,  on  the  21st  day  of  October, 
1903,  sustained  a  demurrer  to  her  petition,  dismissed  the 
same  and  refused  to  set  aside  the  decree  or  correct  any  errors 
therein. 

The  first  error  specifically  assigned  was  failure  to  make 
C.  H.  Scott,  trustee.  W.  C.  Ward,  B.  L.  Butcher,  trustee,  A. 
G.  Dayton,  trustee,  Jennie  Zinn  and  J.  C.  Arbogast,  parties. 
This  specification  was  founded  upon  testimony  taken  before 
the  commissioner,  showing  that  there  had  been  certain  deeds 
of  trust  on  some,  or  all,  of  the  property,  which  had  been 
satisfied  by  payment.  Whether  they  were  prior  or  subse- 
quent, or  on  what  particular  lots  they  had  existed,  does  not 
appear  anywhere  in  the  record.  The  second  assign^ment  is 
based  upon  the  failure  to  make  Outright  Bros,  parties,  and 
the  third  on  the  failure  to  make  Monahan  a  party.  The  fourth 
was  based  upon  the  failure  to  ascertain,  before  decree,  the  rent- 
al value  of  the  proj^erty,  and  the  fifth  asserted  that  it  was  error 
to  decree  a  sale  of  any  of  the  lands  except  the  lot  upon  which 
the  plaintiff  held  his  lien.  These  specifications  were  followed 
by  a  general  charge  that  there  were  many  other  errors  ap- 
parent upon  the  face  of  the  record  and  decree. 
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A  motion  to  correct  errors  in  a  decree  uiK)n  a  bill  taken 
for  confessed,  under  section  5,  chapter  134,  must,  from  its 
nature,  be  as  broad  and  efficacious  as  an  appeal,  for  it  is  es- 
sentially a  substitute  for  an  appeal,  since  section  6  of  the 
same  chapter  forbids  an  appeal  for  any  error  which  may  be 
corrected  on  such  motion,  until  after  it  has  been  made,  and 
said  section  5  provides  that,  on  such  motion,  the  court  in 
which  the  decree  was  rendered,  or  the  judge  thereof  in  vaca- 
tion, may  reverse  it  for  any  error  for  which,  but  for  the 
prohibition  in  section  6,  afi  apjyeUate  court  might  reverse  it^ 
and  give  >?y«?A  decree  m  might  to  he  given.  This  makes  the 
power  and  duty  of  the  court  or  judge  on  such  motion  co-ex- 
tensive with  the  powers  and  duties  of  the  apjiellate  court 
upon  an  appeal.  Hence,  an  api)eal  after  the  refusal  of  the 
court  below  to  correct,  upon  a  petition  pointing  out  certain 
errors  and  charging  the  existence  of  others,  brings  up  the 
whole  decree,  as  to  all  errors  of  law,  as  fully  as  does  an  ap- 
peal in  any  other  case.  In  such  cases  no  issues  of  fact  are 
involved,  for  none  have  been  made.  Camden  v.  Farrel^  50 
W.  Va.  119.  Here,  the  petition  specifies  certain  alleged 
errors  and  then  charges  others  apparent  on  the  face  of  the 
decree  and  profceedings.  How  can  we  assume  that  none  save 
the  errors  specifically  pointed  out  were  insisted  upon  in  the 
court  telow?  The  defect  of  want  of  necessary  parties,  broad 
as  a  demurrer  to  the  bill  would  have  Ijeen,  striking  at  the 
basis  of  the  entire  suit,  was  brought  to  the  attention  of  the 
court  below  and  is  now  relied  upon  here  as  the  principal  as- 
signment of  error. 

Before  entering  upon  any  consideration  of  this  ground  of 
error,  it  is  deemed  prpper  to  advert  to  a  more  serious  defect 
in  the  bill  which,  though  not  mentioned  in  the  briefs,  cannot 
escape  the  notice  of  the  court,  since  it  is  apparent  upon  the 
face  of  the  record,  and  is  a  matter  of  such  substance,  that, 
being  noticed,  it  ought  not  to  be  passed  over  in  silence.  It 
is  well  settled  that  this  Court  does  not  limit  its  investigations 
to  the  errors  assigned,  unless  it  is  apparent  that  all  others 
have  been  waived.  Rule  V,  section  3.  Nothing  appears  from 
which  it  can  be  safely  inferred  that  any  defense  has  been 
waived.  On  the  contrary,  the  bill,  constituting  the  founda- 
tion of  the  whole  structure,  is  attacked.  Since  we  are  called 
upon  to  examine  it  and  pass  upon  its  sufficiency,  it  is  to  say 
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the  least,  not  improper  to  give  it  full  and  thorough  considera- 
tion. 

The  extent  to  which  a  trustee  will  be  permitted  to  resort  to 
a  court  of  Ekiuity  for  the  removal  of  impediments  to  a  fair 
and  just  execution  of  his  power  of  sale  has  never  been  clear- 
ly defined  by  this  Court.  It  would  be  more  accurate  to  say 
that  no  rule  has  been  established  by  which  to  determine  what 
is,  and  what  is  not,  such  an  impediment.  In  Spencer  and 
Mill^  V.  Lee^  19  W.  Va.  179,  Judge  Patton,  speaking  of 
the  duties  and  powers  of  a  trustee,  lays  down  this  proposition: 
"  He  is  supposed  to  be  the  common  friend  and  agent  of  both 
parties  impartial  and  disinterested,  whose  duty  it  is  to  act 
justly  and  discreetly  towards  those  in  interest.  In  order  that 
the  trustee  may  thus  act,  a  court  of  equity  is  always  open  to 
him,  when  the  amount  due  by  the  deed  is  uncertain  or  is  in 
good  faith  disputed,  when  any  cloud  rests  upon  the  title, 
when  a  reasonable  price  cannot  be  obtained,  or  when  for  any 
reason  a  sale  is  likely  to  be  accompanied  by  a  sacrifice  of  the 
property,  which  at  the  cost  of  some  delay  may  be  obviated." 
The  use  of  the  words,  ''when  for  any  reason  a  sale  is  likely 
to  l)e  accompanied  by  a  sacrifice  of  the  property,''  does  not 
indicate  what  particular  circumstance  would  constitute  a  rea- 
son for  such  sacrifice.  Reference  to  the  cases  cited  in  support 
of  the  proi)osition  reveals  the  fact  that,  in  all  of  them,  there 
was  some  matter  of  controversy  as  to  the  state  of  the  title, 
the  amount  of  the  debt  due  or  a  conflict  as  to  priority  or 
amounts  of  liens.  Not  one  of  them  asserts  that  the  mere  ex- 
istence of  one  or  more  prior  liens  upon  the  property,  undis- 
puted in  any  sense  or  to  any  extent  whatever,  constitutes  any 
obstruction  or  impediment  to  the  exercise  of  the  power  of 
sale.  A  cloud  \i\yoii  the  title,  or  a  question  as  to  whether 
some  lien  upon  the  property  other  than  the  one  created  by 
the  deed  of  trust  under  which  the  sale  is  about  to  be  made, 
is  prior  or  subsequent  to  the  trust  deed  lien,  or  a  question  as 
to  whether  or  not  the  apparent  prior  lien  is  valid,  or  has  been 
satisfied,  in  whole  or  in  part,  would  create  a  stiite  of  uncer- 
tainty as  to  what  the  ])urchaser  would  obtain  for  his  money, 
and  thereby  prevent  him  from  bidding  the  amount  which  the 
proi)erty  is,  in  liis  opinion  wortli.  He,  of  course,  would 
want  a  clear  title,  legal  or  equitable,  without  any  incum- 
brances, uncertain  in  amount.     He  would  want  no  uncertain- 
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ty  as  to  the  amount  of  the  prior  liens,  for  his  purchase  would 
be  subject  to  them.  But  if  thereisnouncertainty  as  to  thei 
amount  of  such  liens,  and  no  cloud  upon  the  title,  and  no 
controvei-sy  as  to  whether  some  debt  is  prior  or  subse<iuent  to 
the  one  for  which  the  sale  is  being  made,  there  is  nothing  to 
deter  him  from  bidding  what,  in  his  judgment,  the  proi)erty 
is  worth.  He  takes  it  sublect  to  the  prior  liens.  Cruvilhh 
V.  Railroad  Co.,  82  W.  Va.  244;  Fleming  v.  Holt,  12  W. 
Va.  143.  They,  together  with  the  amount  bid  by  him,  con- 
stitute the  whole  cost  of  the  property  to  him.  That  the 
mere  existence  of  prior  liens,  not  shown  to  be  disputed  as  to 
their  validity  or  amounts,  or  as  to  whether  they  are  in  fact 
prior,  do  not  constitute  any  impediment  to  a  fair  execution 
of  the  trust,  has  l^een  decided  by  this  Court  in  Cvrry  v.  IIIU, 
18  W.  Va.  370,  holding  that:  **  Where  the  amount  of  the 
prior'  liens  is  certain  and  ascertained,  the  sale  of  the 
equity  of  redemption  is  proper."  In  that  case,  the 
Court  dismissed  the  bill  filed  by  the  debtor  himself,  predicat- 
ed upon  the  theory  that  a  fair  sale  could  not  l)e  made  because 
of  the  existence  of  prior  trust  deed  liens.  There  had  teen 
no  adjudication  as  to  either  the  amounts  or  priorities  of  the 
liens.  The  defect  of  the  bill  was,  that  it  failed  to 
show  that  any  of  them  were  controverted  by  anylx)dy  in 
either  of  these  particulars.  Judge  Johnson  said  the  amount 
of  the  prior  lien  teing  certain  and  ascertained,  the  sale  of 
the  equity  of  redemption  under  the  last  trust  would  te  prop- 
er. Judge  Snyder  so  understood  the  rule,  for  he  so  states 
it  in  LalMnce  v.  Flnher,  29  W.  Va.  512.  His  language  is: 
"The  facts  in  this  case  do  not  show,  that  there  was  any  such 
controversy  or  uncertainty  about  the  title  of  the  proi)erty  or 
the  amounts  and  priorities  of  the  debts,  as  would  have  justi- 
fied the  trustees  in  resorting  to  a  court  of  equity,  much  less 
do. they  show  any  right  on  the  part  of  the  debtor  to  set  aside 
a  completed  sale  made  by  the  trustees."  In  the  preceding 
paragraph  he  had  discussed  the  conditions  under  w^hich  a 
trustee  is  required  to  delay  sale  pending  a  removal  of  impedi. 
ments.  In  Schurtz  v.  Johnson^  28  Grat.  657,  the  rule  is 
stated  as  understood  and  declared  in  Oun^  v.  /////,  and 
LaUance  v.  Fhhei\  In  that  case  there  were  both  prior  and 
subsequent  liens,  but  there  was  no  dispute,  and  the  court  held 
that  the  trustees  had  violated  no  duty  in  selling  without  hav- 
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ing  had  the  hens  adjudicated.  It  is  to  be  observed  that  all 
the  references  to  liens  in  all  the  cases  are  as  to  the  amounts 
and  '  priorities  thereof,  and  uncertainty  as  to  amount  or  pri- 
ority. Nowhere  has  it  been  declared  that  the  mere  existence 
of  liens  necessitates  or  justifies  a  suit  in  equity. 

A  comparatively  recent  case  is  Muiler'^a  Adni^r  v.  Sto/te^ 
84  Va.  834,  which  declares  a  limitation  upon  the  rule  to  be 
that  there  must  be  some  controversy,  some  dispute,  which 
stands  in  the  way  of  a  just  and  fair  sale.  The  liens  in  that 
case  were  junior,  but  that  does  not  alter  the  rule.  The  de- 
cision rests,  not  upon  the  ground  that  they  are  junior  liens, 
but  upon  the  ground  that  it  does  not  appear  that  there  is  any 
uncertainty  about  them,  so  as  to  make  it  necessary  to  resort  to 
a  court  of  equity  for  their  ascertainment.  Lewis,  President, 
concludes  by  saying:  ''But  it  is  not  the  duty  of  the  trustee 
in  every  case  to  invoke  the  aid  of  a  court  of  equity,  before 
making  a  sale  of  the  trust  subject,  where  there  are  liens 
thereon;  and  to  hold  that  he  is  or  that  if  he  fails  to  do  so  an 
injunction  will  be  awarded  at  the  instance  of  any  party  in 
interest  as  of  couree,  w^ould  be  to  impose  serious  delays,  in- 
volving costs  and  expense,  in  the  execution  of  deeds  of  trust, 
which  the  law  never  contemplated,  and  without  promoting 
the  interests  of  either  creditor  or  debtor."  Proceeding,  the 
learned  judge  becomes  more  emphatic  and  says:  ''  It  is 
only  when  the  aid  of  a  court  of  equity  is  necessary  that  it 
ought  to  be  applied  for;  and  it  is  only  in  such  a  case  that  its 
aid  will  be  extended.  If  there  are  no  real  impediments  in 
the  way  of  a  fair  execution  of  the  trust,  then  its  aid  is  not 
necessary,  and  the  costs  of  a  law  suit  ought  not  to  be  added 
to  the  ordinary  cost  of  executing  the  trust." 

This  principle  is  well  illustrated  in  Hogan  v.  Duke^  20 
Grat.  244,  which,  however,  did  not  involve  any  question  of 
'liens.  The  debtor  attempted  to  enjoin  the  sale  upon  the 
ground  of  uncertainty  as  to  the  amount  due  under  the  deed 
of  trust,  it  appearing  that  he  was  entitled  to  two  credits  of 
$150.00  each,  both  of  which  were  conceded  and  had  never 
been  denied  by  the  creditor.  He  claimed  a  further  credit 
for  some  oats,  potatoes,  lumber  and  other  articles.  The 
answer  denied  that  he  was  entitled  to  this  last  credit,  and 
his  bill,  as  to  that  point,  was  unsustained  by  proof.  The 
court  held  that  he  could  not  maintain  the  suit  on  the  ground 
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of  uncertainty,  but  did  remove  the  trustee  because  he  had 
been  declared  bankrupt.  Judge  Moncure,  speaking  for  the 
court,  said:  "There  was  no  uncertainty  as  to  the  amount  of 
cash  payment  to  l3e  so  made.  It  could  be  made  certain  by  a 
simple  statement  from  materials  furnished  by  the  decree. 
Still  less  was  there  any  uncertainty  as  to  the  amount  neces- 
sary to  be  paid  to  prevent  any  sale  at  all  under  the  trust  deed 
or  under  the  decree.  That  amount  was  the  balance  due  on 
the  trust  debt,  and  expenses  already  incurred  in  the  part  exe- 
cution of  the  trust." 

It  may  be  asked  whether  if  a  purchaser  at  a  sale  under  a 
deed  of  trust  buy  a  piece  of  property  on  which  there  is  a 
prior  lien,  he  may  upon  paying  oflf  that  lien,  have  a  right 
of  action  on  the  covenants  in  the  deed  of  trust,  or  by  way  of 
subrogation,  against  the  debtor,  to  recover  back  the  money 
paid  out  in  discharging  the  prior  lien,  so  that  the  ultimate 
price  of  the  property  to  him  is  not  the  amount  of  his  bid 
plus  the  prior  liens,  but  the  aggregate  less  whatever  sum 
he  may  so  recover  back;  and  whether  this  does  not  introduce 
an  element  of  uncertainty  into  the  bidding,  to  the  injury  of 
the  debtor.  It  does  not,  for  the  obvious  reason,  that,  if  any 
such  prospective  right  of  action  exist,  a  question  which  need 
not  be  here  determined,  it  is  common  to  all  the  bidders,  and 
its  value  not  necessarily  difficult  of  ascertainment.  Judg- 
ments and  other  claims,  secured  and  unsecured,  are  subjects 
of  daily  barter  and  sale.  If  one  bidder  may  be  supposed  to 
make  an  allowance  for  such  contingent  recovery,  the  suppo- 
sition holds  good  as  to  each  of  the  others.  At  any  rate,  the 
courts  have  never  recognized  such  possible  recovery  back  as 
an  element  of  uncertainty,  and  certainly  not  as  an  existing^ 
controversy.  In  Lal/mtce  v.  F!j<Iu*t\  quoted  above,  JuixiR 
SxYDER  says  there  were  two  trust  deeds  prior  to  that  of 
Fisher  under  which  the  sale  was  made.  [Ourry  v.  7/Z//,  and 
other  cases,  cited,  in  which  there  were  prior  liens,  clearly 
preclude  any  ground  of  equity  jurisdiction.  Though  a  prior 
lien  may  be,  in  some  sense,  a  cloud  on  the  title,  these  cases 
undoubtedly  hold  it  not  to  \xt  such  a  cloud  as  constitutes  an 
impediment  to  a  fair  execution  of  the  power  of  sale.  Nor  is 
it  to  Ije  classed  with  an  outstanding  legal  title,  hostile  to  both 
creditor  and  debtor,  affecting  the  whole  subject  of  tlie  sale, 
such  asexisteil  in  RohuM  v.  Fii<hei\  11  (irat.  492. 
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Two  cases  decided  by  this  Court  seem  to  proceed  uiwn  a 
principle  contrary  to  what  is  here  stated,  but  they  do  not  go 
so  far  as  to  declare  that  the  mere  existence  of  liens  gives 
the  right  to  resort  to  a  court  of  equity.  They  a.veK&ck  v. 
AUemler,  87  W.  Va.  201,  and  Ilartman  v.  Emm,  38  W.  Va. 
669.  In  the  former,  the  debtor  made  no  resistance  to  the 
bill.  Its  sufficiency  was  never  tested.  The  suit  started  with 
an  acceptance  of  service  of  process  and  an  oi"der  of  reference 
by  consent.  The  only  controversy  in  the  case  arose  l)etween 
two  creditors,  lx)th  of  whom  desired  an  a(ljustment  of  the  con- 
flict l)etween  their  liens.  That  case,  however,  would  1)e  no 
excei)tion  to  the  rule,  [)ecause  of  this  conflict  and  dispute  l)e- 
tween  the  lienholders.  Jfat'tman  v.  Eram,  in  its  declaration  of 
principles,  goes  far  l)eyond  the  case  decided  and  Ijeyond  any 
formei-  decision  of  this  Court  or  the  Virginia  court  or  any 
other  court  so  far  as  has  been  discovered.  Poii\t  8  of  the 
syllabus  says:  ''  Where  there  is  from  any  cause,  an  imi>edi- 
ment  to  his  making  a  fair  and  proper  sale,  (1)  as  where,  from 
the  fact  of  the  deed  of  trust  l^eing  one  of  long  standing,  or 
from  any  cause,  the  amount  due  and  to  l)e  raised  by  a  sale  is 
uncertain;  (2)  where  there  are  various  deeds  of  trustor  other 
incumbrances;  (3)  where  the  legal  title  is  outstanding;  (4) 
where  there  is  a  cloud  ui>on  the  title — the  trustee  may,  of 
his  own  motion,  apply  to  a  court  of  equity  to  remove  such 
imi)ediment  to  a  proiwr  execution  of  the  trust;  and,  if  he 
should  fail  to  do  this,  the  party  injured  l)y  his  default  has  a 
right  to  make  such  application."'  In  that  case  the  deed  of 
trust  under  which  the  sale  was  sought  to  Ije  made,  w^as  the 
la^st  one  of  four,  and  it  recited  that  it  had  l)een  given  for  the 
amount  due  upon  the  three  fonner  ones,  so  that,  in  fact 
there  was  but  one  debt.  The  court  expressed  a  doubt  as  to 
whether  the  creditor  was  ix)und  by  this  recital,  and  as  to 
whether  or  not  the  legal  title  might  not  l)e  outstanding. 
Hence,  the  decision  does  not  proceed  ujwn  the  ground  of  un- 
disputed incuml)rances,  and  a  re-examination  of  its  soundne^ss 
as  regards  the  sufficiency  of  its  allegations,  resjjecting  un- 
certainty in  the  debt,  and  as  to  the  effect  of  an  outstanding 
legal  title,  need  not  l)e  inquired  into,  though  it  may  be  i-e- 
marked,  as  to  the  outstanding  legal  title  in  a  trustee  in  a 
prior  deed  of  trust,  as  an  indei^endent  ground  of  equitable 
relief  in  such  case,  if  it  was  intended  to  say  that  it  is  suffi- 
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cient,  that  the  case  is  in  direct  conflict  with  the  decision  in 
Curi^y  V.  /////,  18  W.  Va.  370.  The  obitei*  dictum  on  the 
subject  of  incumbrances,  immediately  precedes  a  citation  of 
Horton  v.  Bond^  28  Grat.  815,  and  Coh  v.  McRae^  6  Kand. 
644.  Both  of  these  were  judgment  hen  creditors'  bills  to 
enforce  the  liens  and  set  aside  fraudulent  deeds.  Neither  of 
them,  in  any  degree,  supports  the  suggestion  ventured. 

It  is  difficult  to  perceive  any  reason  for  allowing  a  resort 
to  expensive  litigation  for  the  accomplishment  of  that  which 
the  parties  can  do  themselves.  Courts  were  instituted  to 
give  i-elief  in  those  instances  in.  which  there  are  differences, 
disputes,  controvei-sies,  to  settle.  It  is  contrary  to  funda- 
mental principles  of  law,  to  allow  a  man  to  have  the  aid  of  a 
court  when  his  situation  is  such  that  he  does  not  need  it. 
The  business  of  courts  is  to  hear  and  determine  contro- 
versies, not  to  make  calculations  for  i)eople  or  advise  them 
in  ordinary  business  transactions.  For  the  purpose  of  allow- 
ing a  useless  and  expensive  proceeding,  the  law  does  not 
presume  that,  in  cases  of  public  sales,  men  will  not  a^jcertain 
for  themselves  plain,  oi)en  and  undisputed  facts,  nor  that 
they  do  not  have  the  capacity  to  do  so.  Neither  will  it  l)e 
assumed  that  they  are  ignorant  of  the  law,  the  facts  being 
known,  or  presumed  that  men  will  not  recognize  each  other's 
legal  rights,  or  that  controversies  exist  or  will  arise.  These 
things  must  be  made  to  affirmatively  appear. 

It  may  be  supposed  that,  because  the  prior  judgment  lien 
covers  two  lots  owned  l>y  Mrs.  Zinn  and  one  owned  by  her 
hus):>and,  this  gives  equity  jurisdiction.  It  might  afford  a 
basis  for  a  bill  by  Monahan,  the  creditor.  Conditions  may 
be  such  as  to  enable  him  to  say  to  the  judgment  creditor, 
"Ai>  3'ou  have  two  securities  for  your  debt  and  I  have  but 
one,  and  that  is  insufficient  to  pay  both  your  debt  and  mine, 
you  shall  first  resort  to  the  other  piece  of  property."  Under 
some  circumstances,  a  creditor  may  do  this.  Without 
intending  to  intimate  that  Monahan  may,*  under  the  circum- 
stances of  this  case,  do  so,  it  is  clear  that,  if  anybody  can  do 
do  it,  in  respect  to  his  debt,  it  must  be  himself.  It  affoixls 
no  ground  for  a  suit  at  the  instance  of  a  trustee.  His  duties 
are  prescribed  and  defined  by  the  deed  of  trust  under  which 
he  is  acting.  CmmliHh  v.  Railroad  Co.,  32  W.  Va.  244. 
He  is  not  the  genei-al  representative  of  Monahan,  as  regards 
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his  debt.  His  duty  is  only  to  sell  in  case  of  default.  His 
only  rigfht  to  resort  to  a  court  of  equity,  if  he  has  any,  is 
incidental  to  that -power  of  sale.  It  can  only  be  done  for 
the  purpose  of  removing  impediments  to  that  sale,  and  if 
none  exist,  (and  his  bill  fails  to  show  that  any  do),  then  he 
has  no  right  to  bring  such  suit.  He  has  no  right  to  collect  the 
debt  as  trustee,  except  in  the  event  of  the  sale  of  the  prop- 
erty by  him.  To  hold  that  the  trustee  in  the  deed  of  trust 
represents  the  creditor  for  all  purposes  in  the  collection  of 
the  debt,  would  extend  his  powers  far  beyond  the  limits 
fixed  by  the  instrument  under  which  he  holds,  and  would 
have  the  effect  of  depriving  the  creditor  of  the  control  of 
his  debt.  He  could  subject  him  to  uselCvSs  costs,  prosecute 
unsuccessful  suits,  and  compel  the  creditor  to  undergo  un- 
necessary delay.  That  is  clearly  not  the  office  of  such  trus- 
tee. 

The  principle  or  rule  which  might  give  right,  to  this  trust 
creditor  or  other  junior  incumbrancer  of  the  lot,  on  which 
the  trust  lien  is,  to  compel  the  judgment  lienor  to  resort  to 
the  other  lot,  is  that  which  requires  the  marshalling  of  funds, 
securities  or  assets,  founded  upon  the  principle  of  subroga- 
tion. This  is  never  enforced  at  the  instance  of  the  common 
debtor.  Sheldon  on  Sub.  64;  McDevitfs  Appeal^  7  Pa.  St. 
373;  B^itlet  v.  Stemhach,  87  N.  C.  216;  Plam  v.  Roth,  107 
111.  588;  Withenn^tau  v.  Ma»(m,  86  Ala.  345.  It  applies 
only  as  between  creditors  of  a  common  debtor.  PImn  v. 
Roth  cited;  Lee  v.  Gregoi^,  12  Neb.  282.  Since  the  rule 
does  not  operate  at  all  in  favor  of  the  debtor,  how  can  it  be 
said  that  the  trustee  may  base  a  suit  upon  it  for  his  benefit? 
As  his  only  duty  to  the  creditor  is  to  sell  the  property  in 
such  manner  as  not  to  sacrifice  it,  he  clearly  has  no  right  to 
represent  him  in  the  assertion  of  e<iuities  against  other  cred- 
itors. Would  a  suit,  after  sale  under  the  deed  of  trust,  to 
shift  the  whole,  or  part,  of  the  Barlow  judgment  on  to  the 
other  lot,  assuming  that  conditions  are  such  as  to  warrant 
a  marshalling  of  assets,  injure  or  prejudice  the  purchaser? 
Not  to  any  extent  whatever.  The  lot  is  bound  for  the  entii*e 
judgment.  The  judgment  creditor  may  enforce  it  against 
either  lot,  unless  prevented  from  doing  so  by  some  other 
creditor,  asserting  against  him  the  two  fund  rule,  and,  if  no 
such  claim  is  set  up  l.)efore  he  obtains  satisfaction,  it  cannot 


Digiti 


zed  by  Google 


W.  Va.]  George,  Trustee,  v.  Zinn.  27 

be  asserted  against  the  land  at  all,  but  may  ^o  agfainst  the 
fund,  collected  by  the  judgment  creditor.  Sheldon  on  Sub. 
sections,  62,  66.  Clearly  the  purchaser-  takes  the  land  sub- 
ject to  the  entire  amount  of  the  judgment,  and  the  only  open 
question  is  whether  he  shall  ultimately  pay  all  of  it  or  any  of 
it  to  the  prior  creditor,  or  to  other  creditors  who  may  marshall 
the  assets  against  the  former.  As  to  the  amount  of  that 
judgment,  the  purchaser  becomes  a  stakeholder.  He  must 
know  he  is  liable  to  somebody  for  the  whole  of  it,  and  he  is 
presumed  to  be  governed  by  that  in  his  bidding.  Therefore, 
it  creates  no  uncertainty  as  to  what  the  purchaser  must  pay 
or  as  to  what  he  buys,  and  cannot  work  any  sacrifice  of  the 
property. 

If  the  power  of  sale  can,  in  view  of  our  statutory  regula- 
tions, be  treated  as  a  cumulative  remedy,  so  as  not  to  deprive 
the  creditor  of  his  suit  to  enforce  the  lien  of  his  trust  deed, 
this  gives  the  trustee  no  right  to  prosecute  such  suit,  for  the 
terms  of  the  deed,  conferring  his  authority,  do  not  go  that 
far. 

The  bill  in  this  case  sets  up  no  question  about  the  amount 
of  any  lien,  prior  or  subsequent,  nor  any  about  the  order  in 
which  they,  or  any  of  them,  are  to  be  satisfied.  As  to  those 
which  are  alleged  to  have  been  paid  off,  it  is  not  shown  that 
the  fact  is  denied,  or  that  the  trustee  or  anybody  else  has 
made  any  inquiry  about  them.  Such  an  inquiry  would  in- 
volve less  time  and  expense  than  a  judicial  investigation  of 
matters  which,  in  no  sense  of  the  terms,  call  for  judicial  de- 
termination. The  paragraph  of  the  bill,  which,  it  is  suppos- 
ed, was  intended  to  show  how  the  trustee  is  hampered  and 
obstructed  reads  as  follows: 

''Plaintiff  further  says  that  owing  to  all  of  the  aforesaid 
judgments  appearing  of  record,  and  the  aforesaid  deeds  of 
trust,  that  it  is  impossible  for  him  to  proceed  in  the  enforce- 
ment of  the  trust  for  the  collection  of  the  debt  due  to  said 
Monahan,  by  advertising  and  selling  the  property  as  provid- 
ed for  in  said  deed  of  trust,  and  therefore  he  avers  that  he 
has  a  right  to -file  a  bill  in  equity  for  the  purpose  of  having 
the  Court  to  asceilain  what  portion  of  the  aforesaid  debts 
have  been  paid,  and  what  amount  thereof  remains  unpaid,  in 
order  that  the  property  when  sold  may  sell  more  readily  and 
to  better  advantage  for  the  creditors.'' 
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Though  the  deed  of  trust  emi>owers  the  trustee  to  sell, 
only  upon  the  request  of  the  creditor,  the  bill  does  not  aver 
that  any  such  request  has  been  made.  If  the  creditor  were 
a  party,  this  defect  might  be  cured  by  his  acquiesence  in  the 
proceedings,  but  he  is  not  a  formal  party  and  it  does  not 
affirmatively  appear  that  he  ever  presented  any  claim  to  the 
commissioner.  Whether  that  officer  ascertained  and  report- 
ed the  debt  from  the  bill  and  exhibits  alone,  or  from  them 
and  a  claim  presented  by  Monahan,  cannot  be  determined 
from  the  record.  If  there  were  a  presumption  that  he  did, 
it  might  be  overcome  by  the  fact  that  the  debt  is  decreed  to 
W.  T.  George,  trustee,  and  not  to  Monahan.  See  Bryan  v. 
McCann,  47  S.  E.  14;^. 

The  general  rule  in  e(iuity  is  that  all  i^rsons  interested  in 
the  subject  matter  of  a  controversy  are  necessary  parties.- 
For  the  appellee  here,  the  application  of  this  rule  to  the 
case  in  hand  is  virtually  admitted,  but  it  is  insisted  that  the 
defect  has  teen  cured  by  the  appearances  of  all  the  interest- 
ed parties  l)efore  the  commissioner,  since  his  report  ascer- 
tains and  presents  their  claims.  AVliether  this  i>osition  is 
sound  need  not  })e  determined,  because,  for  defects  in  the 
bill,  the  whole  structure  of  the  suit  falls,  and  we  will  not 
assume  that  necessary  parties  will  be  omitted  from  any  future 
proi)er  proceeding. 

The  bill,  in  its  present  form,  being  wholly  devoid  of  equity, 
the  decree  must  \y^  reversed,  and  the  cause  i*emanded,  with 
leave  to  the  plaintiff  to  amend,  or  have  his  bill  dismissed 
without  prejudice,  as  he  may  elect. 
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CHARLESTON. 

Kline  v.  McKelvey. 

Submitted  September  15,  1904.     Decided  January  24, 1906. 

1.  Mandamus. 

Ma^idamus  lies  to  compel  the  admission  or  restoration  to  office  of 
the  party  having  a  clear  prima  facia  right  thereto,  shown  by  a 
commission,  certificate  or  other  legal  evidence  thereof,     (p.  30,) 

2.  OvFicm— Mandamus. 

Such  writ  will  be  awarded  directly  against  one  who,  under  sec- 
tion 2  of  chapter  7  of  the  Code,  holds  over  after  the  expiration  of 
the  term  for  which  he  was  elected  or  appointed,  to  compel  him  to 
yield  the  office  to  the  person  elected  or  appointed  to  succeed  him. 
(p.  31  ) 

2.     Public  Officer—  Vacancy  in  Office  Under  Statute, 

Incumbency  of  an  office,  by  holding  over  under  said  statute,  does 
not  preclude  the  existence  of  a  vacancy  as  a  basis  for  the  exercise 
of  the  appointive  power  under  section  5  of  chapter  45  of  the  Code, 
(p.  33.) 

Error  to  Circuit  Court,  Tucker  County. 
Action  by  Joseph  Kline  against  R.  C.  McKelvey.     Judg- 
ment for  defendant,  and  plaintiff  brings  error. 

Iiei*erf(ed.     Mandanuis  Awa/rded. 

C.  O.  Strieby,  Conley  &  Smith  and  P.  J.  Crogan  for 
plaintiff  in  error. 

Cunningham  &  Stallings,  for  defendant  in  error. 

POFFENBARGER,  JuDGE: 

This  case  presents,  upon  a  writ  of  error  to  a  judgment  of 
the  circuit  court  of  Tucker  county,  the  question  whether 
mandamits  lies  to  obtain  admission  to  an  oflBce  by  a  person 
elected  or  appointed  thereto  against  another  person  holding 
over  under  the  claim  that  his  successor  has  not  been  elected 
and  qualified. 

The  controversy  arises  between  Joseph  Kline,  who,  in 
November,  1^3,  was  elected  to  membership  in  the  Board  of 
Education  for  the  District  of  Davis  in  Tucker  county,  but 
failed  to  qualify  within  the  time  required  by  law,  and  was 
afterwards  appointed  by  the  superintendent  of  free  schoob 
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of  said  county,  to  the  same  position  for  the  terra  for  which 
he  had  l^een  elected,  on  one  side;  and  K.  C.  McKelvey,  who, 
at  the  time  of  the  election,  held  the  office  by  appointment  to 
fill  a  previous  unexpired  term  thereof  and  refused,  upon  the 
demand  of  Kline,  to  surrender  the  office  to  him,  on  the 
other.  McKelvey's  only  claim  of  title  is  the  authority 
given,  by  the  statute,  to  every  officer  to  hold  his  iK)sition 
''until  his  successor  is  elected  or  appointed  and  qualified." 
Section  2,  chapter  7,  Code. 

The  scope  of  the  writ  of  vumdamiiH  in  controversies  con- 
cerning the  title  to  office  has  not  been  very  clearly  defined  in 
this  state,  though  there  are  several  cases  illustrating  such  use 
of  it.  The  most  important  of  these  are  Brldgen  v.  Sh^UcroHs^ 
6  W.  Va.  562,  Goffw  Wllmn,  32  W.  Va.  393,  Schmulbach 
V.  Speidef,  50  W.  Va.  553,  and  Z>(^/^  v.  Jiidgea,  3  Hen.  & 
Munf.  567.  It  has  often  been  judicially  declared  that  vian- 
(lamm  is  a  proper  remedy  for  the  trial  of  title  to  office,  and 
will  lie  where  there  is  another  appropriate  remedy,  because 
it  is  more  speedy,  and  therefore  a  more  adequate,  remedy. 
Bantoii  V.  Wihon^  4  Tex.  400;  LindHeij  r.  LuckHt^  20  Tex. 
516;  Ilanrood  v.  MarHhall,  9  Md.  83;  Strong's  Case,  20  Pick. 
484;  Coidlji  v.  Afdrich,  98  Mass.  557;  De^v  v.  Judgek^  cited. 
On  the  contrary,  it  is  more  generally  declared  that  manda- 
mus is  not  the  remedy  for  trial  of  title  to  office.  People  v. 
OldH,  3  Cal.  167;  Meredith  v.  Sapervinors,  50  Cal.  433;  War- 
7ier  V.  MyevH^  4  Ore.  72;  People  v.  New  Yorl\  3  John.  Cas. 
79;  People  V.  Stevem,  5  Hill  (N.  Y.)616;  Matter  of  Gardner, 
68  N.  Y.  467;  Denver  v.  Ilohart,  10  Nev.  28;  Brotm  v.  Txir- 
ner,  70  N.  C.  93;  Pitch  v.  3fc/J!annld,  26  Ark.  482;  Cnder- 
wood  V.  ^^7lite,  27  Ark.  382;  People  v.  Trear^iirer,  36  Mich. 
416;  State  v.  AvjJltor.  34  Mo.  375;  People  v.  Detroit,  18 
Mich.  338;  Peojyle  v.  Head,  25  111.  325;  State  v.  Dunn,  12 
Am.  Dec.  1. 

For  the  purposes  of  this  case  it  suffices  to  say  that  the 
writ  of  mandamns  is  a  proper  remedy  for  the  admission  or 
restoration  to  office  of  one  who  holds  the  clear  legal  prima 
facie  right  to  it.  Upon  this  proposition,  all  the  authorities 
agree.  See  State  v.  Dunn,  12.  Am.  Dec.  25,  and  the  able 
and  exhaustive  note,  reviewing  the  cases,  at  page  28.  No 
case  decided  by  this  Court  seems  to  go  beyond  this  limit, 
nor  is  any  instance  recalled  in  wliich  the  jurisdiction  by 
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inandamu  has  been  held  to  stop  short  of  it.  A  mandamuH 
was  refused  in  State  v.  Thompson  A  McCallhter^  38  W.  Va. 
485,  but  the  decision  tu^rned  upon  the  peculiar  nature  of  the 
controversy,  it  being  one  in  which  a  town  council  had  refused 
to  admit  one  who  had  been  elected  to  membership  in  that 
Ixxly,  on  the  gi'ound  of  his  ineliifibility.  As  that  case 
materially  differs  from  tliis  in  its  facts  and  the  relations  sub- 
sisting between  the  parties,  the  principle  there  announced 
does  not  bar  the  remedy  in  this  case,  and  may  not  contravene 
the  general  principles  above  announced. 

Often  the  conditions  under  which  the  writ  is  awarded 
ai-e  different  from  those  presented  in  this  case.  In  Dino 
V.  Judgen^  cited,  it  was  directed,  not  to  the  wrongful  in- 
cumbent of  the  office,  but  to  the  court  whose  duty  it  was  to 
admit  or  restore  the  clerk.  This  relationship  is  character- 
istic of  the  larger  number  of  the  reported  cases.  But  the 
writ  may  be  invoked  directly  against  the  person  holding  the 
office,  requiring  him  to  admit  thereto  his  successor;  for  it  is  a 
IMirt  of  his  official  duty  to  tuni  over  to  his  successor  the 
books,  pai)ers  and  proi)erty  belonging  to  the  office  and  the 
insignia  thereof.  Thus,  in  BrldgeM  v.  Shalleross^  cited, 
and  in  Goff  v.  Wilsoi}^  32  W.  Va.  393,  the  respondents 
were,  respectively,  Shallcross  and  Wilson,  the  parties 
holding  the  offices  in  question.  In  the  former,  Shallcross 
was  in  office  by  appointment  of  one  board  and  Bridges 
claimed  the  office  by  a  subsequent  appointment  of  another 
boaixl,  and  the  test  of  the  right  of  the  x)etitioner  was  the  con- 
stitutionality of  the  legislative  act  in  pursuance  of  which  his 
appointment  was  made.  Neither  of  the  two  boards,  assert- 
ing conflicting  authority  respecting  the  appointment,  was 
made  a  party  to  the  proceeding,  and  the  whole  matter  was 
settled  upon  the  issue  made  between  the  incumbent  of  the 
office  and  the  party  who  claimed  as  his  successor.  In  the 
former  case,  the  office  in  question  was  independent  of  the 
power  of  appointment  by  any  inferior  board  or  tribunal.  In 
these  cases  the  remedy  was  invoked  against  persons  who  hacl 
lawfully  and  rightfully  occupied  the  offices  and  were  holding 
over  after  the  expiration  of  their  terms,  awaiting  the  election 
or  appointment  and  qualification  of  their  successors.  Such 
also  is  the  present  case,  and  the  authorities  uniformly  hold 
that,  under  such  conditions,  the  writ  of  mandamus  will  go. 
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at  the  instance  of  the  person  entitled  to  the  office,  directly 
a^^ainst  the  incumbent  thereof,  to  compel  him  to  yield  to  his 
successor.  Walter  v.  Beldln^^  24  Vt.  658;  Burr  v.  NarUni^ 
25  Conn.  103;  Warner  v.  Myers^  4  Ore.  72;  People  v.  Head^ 
25  111.  325.  In  this  respect  the  case  of  Schimdhach  v.  Spei- 
del^  50  W.  Va.  553,  may  be  regarded  as  going  further,  since 
the  respondents  therein  were  not  holding  over,  but  had 
ousted  the  petitioners  from  their  offices.  Whether,  by 
holding  mandamus  to  be  a  proi)er  remedy  in  such  case,  any 
rule  was  violated,  it  would  be  useless  now  to  inquire,  but 
authority  is  not  wanting  for  the  proposition  that  the  writ 
will  go  against  an  intruder  under  color  of  authority.  Ban- 
ton  V.  Wihon,  4  Tex.  400;  Lind^ey  v.  L^icJcett,  20  Tex.  216^ 
People  V.  Kllduf,  15  111.  492;  Khnhall  v.  Lamprey,  19  N.  H. 
215.  Why  should  it  not  go  against  a  de  facto  officer?  His 
acts  are  valid,  and,  to  allow  them  efficacy,  as  regards  the 
public  generally  and  then  deny  that  he  has  any  official  power, 
so  as  to  deprive  the  person  entitled  to  the  office  of  the  bene- 
fit of  an  expeditious  remedy  against  him,  on  the  technical 
ground  of  want  of  legal  right  to  the  office,  savors  of  incon- 
sistency and  sacrifices  substance  to  technicality.  Moreover, 
it  allows  the  intruder  to  set  up  in  his  own  behalf,  and  for  his 
own  protection,  his  own  want  of  title  and  his  own  wrong, 
contrary  to  well  settled  principles  of  law.  ''Th^  act  of  an 
officer  de  faxito,  where  it  is  for  his  own  benefit,  is  void,  be- 
cause he  shall  not  take  advantage  of  his  want  of  title  which 
he  must  be  cognizant  of.''  Building  Assn.  v.  Sohri,  54  W. 
Va.  101,  114.  However,  we  are  not  to  be  underetood  as  re- 
affirming the  holding  in  Sckrnulbach  v.  Speidel,  What  is 
said  here  on  that  subject  is  necessarily  obiter,  since  the  state 
of  the  case  does  not  raise  the  question. 

On  what  ground  the  court  based  its  action  in  refusing  a 
peremptory  writ  of  mandanms  does  not  very  clearly  appear. 
The  motion  to  quash  the  writ,  the  motion  to  dismiss  the  peti- 
tion and  the  demurrer  to  the  writ,  as  stated  in  the  order, 
were  all  overruled,  and  yet  the  court  refused  the  peremptory 
writ  and  dismissed  the  proceeding.  The  return  does  not  con- 
trovert the  election  of  the  x)etitioner,  his  qualification  after 
the  time  had  expired,  his  subsequent  appointment  by  the 
county  superintendent  nor  his  qualification  after  appoint- 
ment.    It  does  deny  that  there  is  any  vacancy  in  the  office 
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because  it  says  the  respondent  is  in  the  office  holding  over. 
It  is  further  objected  by  the  demurrer  to  the  writ  that  it 
asserts  conflicting  claims  to  the  office,  that  it  fails  to  show 
that  Kline  was  appointed  to  succeed  McKelvey,  that  it  failed 
to  show  whether  he  is  claiming  by  election  or  appointment, 
that  it  sets  up  a  double  claim  to  tlie  office  and  that  it  shows 
McKelvey  to  l^e  in  the  office,  exercising  the  duties  thereof  at 
the  time  of  Kline's  appointment.  The  respondent's  incum- 
.tency  of  the  office  after  the  expiration  of  his  term  could  be 
no  bar  to  the  right  of  appointment.  For  the  purposes  of 
appointment,  there  is  a  vacancy,  notwithstanding  his  occu- 
pancy. Section  2  of  chapter  7  of  the  Code  virtually  says 
this,  for  it  i)rovides  that  the  term  of  every  officer  shall  con- 
tinue until  his  successor  is  elected  or  (ippolnftd  and  qualified. 
To  say  the  lea^st,  it  implies  that  an  appointment  may  Ix*  made 
while  the  officer  is  awaiting  the  selection  of  his  successor. 
The  allegations  of  Kline's  election  and  appointment  are 
proved  by  certificates  exhibited  with  the  petition.  It  is  fur- 
ther asserted  that  he  was  elected  and  appointed  as  successor 
to  McKelvey,  and  this  last  allegation  is  not  denied  by  the 
i-eturn.  The  averment,  must,  therefore,  be  taken  as  true. 
Though  the  petition  does  not  set  up  conflicting  claims  to  the 
office,  it  clearly  shows  the  legal  title  to  1x3  in  Kline.  In  law, 
s  it  shows  no  conflicting  rights.  Moreover,  it  is  immaterial 
that  he  asserts  two  titles  to  the  office,  one  by  election  and 
the  other  by  appointment.  Though  they  cannot  stand  to- 
gether, it  is  manifest  that  either  the  election  or  the  appoint- 
ment vests  the  right  to  the  office  in  Kline.  In  the  brief 
there  is  much  discussion  as  to  whether  or  not  the  failure  to 
qualify  as  an  elected  officer,  within  the  time  limited  by  the 
statute,  forfeited  the  office,  but  it  is  unnecessary  to  decide 
that  question. 

The  conclusion,  resulting  from  the  foregoing  authorities 
and  reasoning,  is  that  the  court  erred  in  refusing  the  writ 
and  dismissing  the  petition.  Therefore,  the  judgment  will 
be  reversed  and  a  i)eremptory  writ  of  )iH()i(I<(int(t<  will  be 
awarded,  commanding  the  respondent,  McKelvey,  to  yield 
possession  of  the  office  in  question  to  the  applicant  and  turn 
over  to  him  the  insignia  thereof. 

Ht-rvrHeiL     M(in(hunui<  Amirded. 
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CHARLESTON. 

Bluk  r.  Campbkll. 
Submitted  Septernljer  15,  1904.    Decided  January  24,  1905. 

1.  Dkmukker  to  IhiA,.— Eight  to  Amend  —fies  Judicata. 

Where  a  demurrer  to  a  bill  in  ecjuity  has  been  erroneously  over- 
ruled by  the  circuit  court,  and  upon  appeal  the  demurrer  is  sus- 
tained, the  decree  reversed  and  the  cause  remanded  "To  be  heard 
and  finally  determined  according  to  the  rules  and  principles  of 
equity."  althout^h  the  decree  contains  no  directions  for  leave  to 
plaintiff  to  amend  his  bill,  the  jud^iinent  of  the  Appellate  Court  is 
not  res  jixdicata  and  the  bill  may  be  amended,     (p.  ICi). 

2.  Commissionbir'k   Salk. — Demand  for  Deterred  Payments  nfA   Rt- 
q  id  red. 

Where  a  sale  has  been  made  by  a  commissioner  under  a  decree 
of  court  and  notes  taken  for  tlie  deferred  payments,  no  demand  for 
jwyment  thereof  is  recjuired  or  necessary,     (p.  tO.) 

Appeal  from  Circuit  Court,  Barbour  County. 

Action  by  Fred  O.  Blue,  s])ecial  commissioner,  against 
George  C.  Campl)en  and  others.  Decree  for  plaintifl*,  and 
defendants  api)eal. 

Samuel  V.  Woods,  for  appellants. 

Dayton  &  Dayton  and  F.  ().  Bluk,  for  api)ellee. 

MoWhouter,  JuiXiE: 

In  cause  of  All^ert  G.  Welch  i4  aL  against  (ieorge  G. 
Campbell,  George  Campl)ell,  ct  aL  in  the  circuit  court  of  Bar- 
bour county,  in  which  a  sale  of  a  tract  of  two  hundred  and 
fifty -six  acres  of  land  was  made  January  3,  1861,  by  special 
commissioners  David  Goff  and  Samuel  Woods,  which  sale 
was  confirmed  in  1866  and  in  the  decree  of  confirmation  said 
Woods  was  appointed  special  commissioner  to  convey  to  the 
purchaser,  George  Campbell,  said  tract  of  land  upon  the  pay- 
ment of  all  the  purchase  money.  Commissioner  David  Goff 
died  and  the  purchase  money  not  having  all  lx?en  paid  said 
Samuel  Woods  instituted  his  suit  to  enforce  the  collection 
thereof  by  the  sale  of  the  said  tract  of  land,  and  obtained  a 
decree   for  the  sale  thereof.     From  which  decree  George  G. 
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Camptell,  the  only  heir  at  law  and  distributee  of  the  pur- 
chaser, George  Campbell  and  the  surety  on  the  purchaiie 
notes  appealed  to  this  Court.  The  demurrer  to  the  bill  was 
sustained  and  the  cause  remanded  for  further  proceedings  to 
be  had  therein.  See  45  W.  Va.  203.  The  plaintiff,  Samuel 
Woods,  having  departed  this  life,  F.  ().  Blue  was  appointed 
in  his  stead  as  special  commissioner  to  collect  said  money  and 
to  prosecute  said  suit.  Commissioner  Blue  tiled  his  amended 
bill  in  the  said  circuit  court,  to  which  bill  the  defendants, 
George  Campl)ell  and  Bedford  Camptell  tiled  their  demurrer 
as  did  also  the  defendants  J.  Hop  Woods  and  Samuel  V. 
Woods,  administrators  with  the  will  annexed  of  Samuel 
Woods,  which  demurrers  were  overruled.  Said  defendants, 
George  G.  Campljell  and  J.  Hop  Woods  and  Samuel  V. 
Woods  also  tiled  their. answers  to  which  the  plaintiff  replied 
generally.  The  cause  was  refei-red  to  a  commissioner  and 
the  balance  due  on  the  purchase  money  of  said  (iilbert 
Boyles  Farm  was  ascertained,  and  a  report  made  by  the 
commissioner,  to  which  report  the  defendants  Campbell  tiled 
seven  exceptions.  The  cause  was  heard  on  tlie  31st  of  Octo- 
ber, 1903,  when  the  court  overruled  said  several  exceptions 
and  contirmed  the  report,  and  entered  a  decree  for  $3,031.55 
with  interest  from  October  30,  1903,  and  decreed  the  sale  of 
the  said  land  to  pay  the  same.  From  this  decree  the  defend- 
ants, George  Campl)ell  and  Bedford  Campbell  appealed  and 
say  that  the  court  erred  in  overruling  the  demurrer  to  the 
bill;  in  contirming  the  report  of  the  commissioner;  in  over- 
ruling petitioner's  exceptions  to  the  commissioner's  report, 
and  in  decreeing  "That  there  existed  a  lien  of  $3,031.55  in 
favor  of  Blue,  special  commissioner,  for  original  purchase 
money  against  the  Giltert  Boyles  Farm,  and  decreeing  sale 
thereof.'' 

It  is  insisted  by  appellants  that  the  decree  of  this  Court  in 
sustaining  the  demurrer  to  plaintiff's  l)ill  is  rex  jHillaffa  and 
that  the  amended  bill  filed  by  the  plaintiff.  Blue,  commis- 
sioner, should  have  l^een  dismissed  upon  the  demurrer.  The 
Appellate  Court  sustained  the  demurrer  to  the  bill  for  want 
of  proper  allegations  of  the  non-payment  of  the  purchase 
money  due  from  said  Campbell  on  the  said  land.  The  bill 
was  not  dismissed  but  the  cause,  with  the  other  two  causes 
heard  with  it  was   remanded  to  the  circuit  court  "To  te 


Digiti 


zed  by  Google 


36  Blue  v,  Campbell.  [57 

heaixl  and  finally  determined  according  to  the  rules  and  prin- 
ciples of  equity."  It  could  have  been  remanded  for  no  other 
reason  than  to  t>ermit  such  amendments  as  would  war- 
rant "  the  i^ranting  of  relief  if  such  amendments  could 
be  made.  It  is  the  practice  of  this  Court,  as  well 
as  of  the  circuit  courts,  and  that  practice  is  founded 
upon  the  principles  of  equity,  that  where  it  is  obvious 
that  the  plaintiff  may  l3e  able  to  so  amend  the  allega- 
tions of  his  bill  as  to  entitle  him  to  relief  upon  the  sustaining 
of  the  demurrer  to  grant  leave  to  so  amend.  While  there  is 
no  direction  in  the  opinion  to  the  circuit  court  to  allow  an 
amendment,  it  is  here  done  clearly  by  implication.  If  this 
Court  had  intended  that  its  decision  should  be  final  the  bill 
would  have  been  dismissed  and  not  remanded  to  the  circuit 
court.  In  I^!clcn.H  v.  lutosr/ri/,  3()  W.  Va.  794:  (15  S.  E. 
997),  syl.  pt.  1,  it  is  held:  ''It  is  not  error  to  omit  giv- 
ing leave  to  amend  upon  dismissing  a  bill  upon  demurrer, 
where  the  record  does  not  disclose  that  any  amendment  im- 
proving the  bill  can  be  made."  This  language  implies, 
teyond  (luestion,  that  if  on  the  other  hand  it  clearly  apiiear 
that  the  bill  can  l^e  so  amended  as  to  entitle  the  plaintiff  to 
relief  he  will  !)e  permitted  to  so  amend  his  bill.  As  held  in 
Bff/'f^fr  V.  Quarrlii',  10  W.  Va.  108  (syl.  pt.  5):  "It  is  the 
practice  of  courts  of  ecpiity  to  allow  amendments  to  bills 
when  the  purposes  of  justice  require  it. "  Atl'!nf<o}i  v.  Sitfto)^^ 
23  W.  Va.  197  (syl.  pt.  1),  it  is  held:  ''Where  it  is  appar- 
ent to  the  court  from  the  record  of  a  cause  that  the  real 
merits  sought  to  1x3  determined  are  not  so  presented,  either 
on  account  of  defects  in  the  pleadings  or  in  tlie  evidence,  as 
to  enable  it  to  decide  the  real  questions  in  controversy,  it  is 
the  duty  of  the  court  to  require  such  defects  to  te  removed 
l)efore  proceeding  to  hear  the  cause  and  pass  upon  it  finally. 
And  in  a  plain  case,  where  the  inferior  court  fails  to  dis- 
charge this  duty,  the  Appellate  Court  will,  for  that  reason 
alone,  reverse  and  remand  the  cause."'  In  case  at  bar  the 
court  had  overruled  the  demurrer  to  the  plaintiff's  bill, 
which  bill  was  clearly  bad  upon  demurrer,  and  under  the  last 
above  ruling  it  was  the  duty  of  the  circuit  court  to  have  sus- 
tained the  demurrer  and  granted  leave  to  amend  the  allega- 
tions of  the  bill,  it  l)eing  clear  that  the  bill  was  susceptible  of 
such  amendment.     Lamh  v.  tkvV,  25  W.  Va.  288;  BoonariY. 
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G/ynn,  26  W.  Va.  225;  Love  v.  Tinalej/,  32  W.  Va.  25  (9  S. 
E.  44).  The  authorities  hold  that  in  order  to  amend  the 
plaintiff  must  ask  leave.  2  Tuck.  Com.  268;  Hart  v.  BaU- 
road  Compcmy^  6  W.  Va.  336;  Pickens  v.  Kni^eley^  supra. 
Of  course  this  rule  cannot  apply  where  by  the  overruling  of 
the  demurrer  there  is  no  occasion  for  asking  leave  to  amend. ' 
In  support  of  their  contention  that  the  decree  of  this  court  is 
re^  Judicata  appellants  by  counsel  cite  Butler  v.  Thornpson^ 
52  W.  Va.  311.  This  case  is  not  applicable  to  the  case  at 
bar,  as  it  refers  to  a  decree  of  the  Appellate  Court  reversing 
the  decree  upon  the  merits,  and  remands  the  cause  to  the 
circuit  court  ''For  further  proceedings  therein  to  be  had 
according  to  the  rules  and  principles  stated  in  the  written 
opinion,"  filed  in  the  cause  and  that  the  findings  of  fact  set 
forth  in  the  opinion  are  binding  upon  the  court  below, 
which  court  could  not  permit  new  pleadings,  and  further 
evidence  to  be  filed,  but  must  enter  a  decree  in  accordance 
with  the  opinion.  The  decision  in  case  at  bar  was  not  upon 
the  merits  of  the  case,  but  a  ruling  upon  the  demurrer  for 
want  of  proper  allegations,  and  the  cause  was  remanded  for 
further  proceedings,  when,  if  it  had  appeared  that  the  bill 
could  not  have  been  amended  the  same  would  have  been  dis- 
missed in  the  Appellate  Court,  and  not  remanded  for  further 
proceedings  therein  to  be  had.  The  amended  bill  filed  by 
commissioner,  F.  O.  Blue,  contains  sufficient  allegations  to 
entitle  him  to  relief.  He  alleges  the  non-payment  of  the 
purchase  money,  and  that  the  same  is  still  due  and  owing 
and  has  never  been  paid,  and  alleges  that  the  cause  of  such 
non-payment  was  the  fact  that  the  commissioner,  Woods, 
was  the  counsel  of  the  said  Campbells,  and  that  said  Woods 
and  George  G.  Campbell  his  client,  colluded  and  combined 
together  to  prevent  the  collection  of  the  said  money,  and  to 
defraud  the  then  infant  parties  who  were  also  non-residents 
of  the  State,  out  of  the  sum  due  them  from  the  proceeds  of  the 
sale  of  said  Boyles  farm,  and  that  all  the  delays  and  laches  in 
collection  of  said  purchase  notes  were  solely  due  to  the  mis- 
conduct of  said  commissioner  Woods  and  said  purchaser 
Campbell;  that  the  defendant  S.  L.  Reger  claimed  to  be  the 
assignee  of  certain  portions  of  said  funds  from  the  parties 
defendants  entitled  thereto,  and  that  he  in  turn  had  con- 
veyed  and   assigned  said  interests   claimed  by   him.     The 
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original  suit,  in  which  this  land  was  sold,  was  still  pending", 
having  been  left  off  the  docket,  was  re-instated  by  order  of 
the  court  on  the  l7th  of  July,  1886.  On  the  7th  of  October, 
1886,  George  G.  Campbell,  the  surety  on  said  notes  and  the 
sole  heir  at  law  and  distributee  of  George  Campbell,  and  the 
commissioner  Woods  made  an  adjustment  of  that  part  of  said 
purchase  money  which  was  payable  to  the  said  George  (t. 
Campbell,  which  was  entered  as  credits  upon  the  three  sev- 
eral notes  by  the  commissioner  Woods.  This  was  an 
acknowledgment  at  that  date  that  all  the  the  purchase  mone3^ 
had  not  been  paid.  If  he  then  contended  that  it  was  all  paid, 
why  did  he  not  satisfy  his  own  counsel.  Judge  Woods,  that 
it  had  been  so  paid  and  receive  from  him  a  deed  for  the 
land?  His  contention  is  that  it  was  paid  to  commissioner 
Goff,  about  1865,  or  1866.  The  other  tracts  purchased  by 
him  were  paid  for  at  that  time  and  he  received  from  commis- 
sioner Woods  deeds  for  the  same,  yet  received  no  deed  for 
this  tract  of  256  acres.  Commissioner  Goff  lived  until  about 
the  year  1882  or  1883,  some  17  or  18  years  after  he  claims 
to  have  paid  all  the  purchase  money;  yet  during  all  that  time 
he  failed  to  satisfy  his  counsel,  commissioner  Woods,  by 
receipts  of  Goff,  or  otherwise,  that  he  had  paid  all  the  pur- 
chase money  to  entitle  him  to  a  deed  to  the  property.  All 
this  time  the  suit  in  which  sale  was  made  and  confirmed, 
and  in  which  proceedings  on  a  rule  or  otherwise, 
could  have  been  taken,  for  the  collection  of  the  purchase 
money,  was  pending  in  the  court  and  he  took  no  steps  and 
made  no  effort  in  all  that  time  to  have  the  suit  expedited, 
although  it  stood  there  a  constant  menace  to  his  interests. 
Was  it  not  his  duty  in  his  own  interest  to  have  placed  him- 
self in  a  position  to  have  demanded  the  deed  for  the  prop- 
erty? Finher  v.  McNvlty,  30  W.  Va.  186  (syl.  pt.  3),  it  is 
held:  ''Delay  and  laches  in  the  prosecution  of  a  suit,  after 
it  has  been  commenced,  are  not  generally  matters  of  wliich 
the  defendant  can  complain  or  avail  himself,  where  the  record 
fails  to  show  that  he  made  any  effort  in  the  court  below  to 
expedite  the  cause."  After  the  l<i<ihes  and  delay  of  which 
the  defendant  Campbell  was  guilty  to  the  detriment  of  his 
own  interests  during  the  seventeen  or  more  years  from  the 
time  he  claimed  the  payment  in  full  was  made  to  Goff,  before 
Goff's  death,  he  is  hardly  in  a  position  to  claim  plaintiffs 
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were  guilty  of  lache^t  and  delay  in  prosecuting  their  suit. 
He  was  in  position  during  all  that  period  to  have  enforced 
the  decree  providing  for  making  him  a  deed,  if  in  fact  he 
had  paid  the  purchase  money  as  he  contends.  The  benefici- 
aries were  non-residents  and  depending  upon  their  counsel  to 
press  the  collection  of  their  claim,  and  the  active  commis- 
sioner was  Avithout  the  county  in  which  the  collection  had  to 
l)e  made,  while  his  co-commissioner  was  sole  counsel  for  the 
purchaser,  and  for  his  sole  distributee  after  his  decease,  and 
residents  of  the  same  county.  A  vendor's  lien  or  a  trust  is 
never  barred  by  the  statute  of  limitations  so  far  as  the  trust 
subject  is  concerned.  The  notes  made  for  the  debt  are 
barred  at  law  as  a  personal  liability;  but  the  subject  matter 
of  the  lien  is  always  subject  to  the  equitable  and  not  to  the 
legal  rule,  and  while  under  the  statute  an  obligation  is  barred 
in  ten  yeare,  yet  under  the  equitable  rule  no  aV)solute  bar 
arises,  only  a  presumption  of  payment,  after  the  lapse  of 
twenty  years,  which  i)resumption  may  be  rebutted.  IIoj)- 
i'f'it^  V.  Codkt^rell^  'iCirat.  88,  is  a  case  where  H.  living  in  Penn- 
sylvania, sold  to  B.  his  right  and  title  to  a  tract  of  land  in  Vir- 
ninia,  and  agreed  to  convey  the  same  when  B.  should  pay  the 
purchase  money,  for  which  B.  executed  his  l)onds  to  H.  in  1797^ 
N.  purchased  B*s.  bargain  and  agreed  by  parol,  with  H.,  to 
take  B\s.  place,  and  paid  H.  $3()().()0  in  pai't  of  the  purchase 
money  in  the  same  year.  N.  died  in  1815,  not  having  re- 
ceived a  conveyance  or  paid  the  balance  of  the  purcluvse 
money,  and  his  executors  under  the  power  in  his  will  sold  the 
land.  In  1832  a  suit  was  brought  by  an  assignee  of  one  of 
the  devisees  of  N.  to  obtain  his  portion  of  the  purchase 
money  remaining  unpaid  on  the  last  sale.  H.  was  made  a 
party  defendant  and  answered  the  bill,  and  then  tiled  a  cross- 
bill setting  up  liis  claim  to  a  lien  upon  tlie  land  for  the  bal- 
ance of  the  original  purchase  money.  To  the  cross  bill  the 
representative  of  N.  in  1834,  pleaded  the  statute  of  limita- 
tions. It  was  held:  ''The  statute  is  no  bar  to  the  claim  of 
H.f'  and  '*  Under  the  circilmstances  of  tliis  case  held:  The 
lapse  of  time  is  no  bar  to  H's.  recovery  upon  his  Ii(m  as 
against  the  representative  of  N.  and  the  assignee  of  the 
devisee  of  N.''  6Vv'w.  v.  Cnnn,  28  W.  Va.  388-3i)G;  CoI^m  \\ 
V;th<rH,  33  Grat.  186;  Camd^^n  v.  AlkJn^,  24  W.  Va. 
674;  PHzi^r  v.  Jhinis^  7  ^^^    Va.   63;   Ilmnuf  v.  L<iinhi  li^  33 
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Grat.  256;  ViMwellx.  Prlmlle:  19  W.  Va.  604.  In  Eran^ 
V.  JoluiHon,  80  W.  Va.  299.  (syl.  pt.  8)  it  is  held:  ''No  time 
bars  the  right,  either  under  the  statute  of  limitations  or  pre- 
sumption of  payment,  of  a  vendor  to  recover  purchase-money 
for  land,  if  he  has  not  parted  with  the  legal  title. ""  Thus  it 
seems  to  have  been  held  by  this  Court,  unequivocally,  that 
presumption  of  payment  cannot  avail  as  a  defense  where 
the  legal  title  has  been  withheld.  I  presume  it  will  not  l^e 
contended  for  a  moment  that  the  defendant,  Campbell,  could 
enforce  the  decree  for  the  conveyance  to  him  under  his  pur- 
chase of  the  two  hundred  and  fifty-six  acres  of  land,  without 
affirmatively  showing  to  the  satisfaction  of  the  court  that 
all  the  purchase  money  had  been  [)aid. 

The  first  and  second  exceptions  to  the  commissioner's  re- 
port raise  the  same  questions  that  are  raised  upon  the  de- 
murrer to  the  bill. 

The  third  exception  is  that  the  commissioner  erred  in 
"Calculating  the  interest  from  the  19th  of  March,  1866,  when 
in  truth  and  in  fact  no  interest  should  be  calculated  thereon 
excejjt  fiom  the  date  of  the  demand  of  payment  from  the 
special  commissioner  by  those  entitled  to  receive  the  pur- 
chase money,  it  having  been  shown  by  the  deptsition  of  Com- 
missioner Woods,  that  no  demand  had  ever  been  made  at  the 
time  his  bill  was  filed.""  The  purchase  of  the  two  hundred 
and  fifty-six  acres  from  the  commissioners  on  the  third  day  of 
Janua;ry,  1861,  altliough  not  confirmed  until  March,  1866, 
relates  back  to  the  day  of  sale,  and  the  notes  all  l)earing  date 
on  the  day  of  sale  I^ear  interest  from  tlieir  date,  as  shown  on 
their  face.  Knh  v.  Shaw,  33  ^^^  Va.  299.  The  recoi-cl  itself 
was  a  standing  demand  for  the  payment  of  the  purchase  money. 

The  fourth  exception,  that  the  commissioner  did  not  find 
as  shown  by  the  deposition  of  Samuel  Woods,  that  George 
G.  Campl)ell  was  entitled  to  $179.65  to  be  credited  on  his 
debt  as  of  the  date  of  said  statement,  as  an  heir  of  the  half- 
blood  of  George  W.  Bedford.  It  api)ears  from  the  record 
that  this  exception  is  well  taken  and  should  have  l^een  sus- 
tained, as  it  appears  from  the  deposition  of  Samuel  Woods, 
after  the  payment  of  all  the  debts  of  George  W.  Bedford 
there  remained  a  sum  of  §2,094.38,  due  to  the  estate  of  said 
Bedford  for  distribution  amongst  his  heirs,  the  amount  of  the 
same  due  to  (leorge  G.  Campbell,    half-brother,   and  heir  of 
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the  half-blood,  the  sum  of  $179.65,  which  was  not  credited 
to  the  said  George  (x.  Campljell  and  for  which  he  was  entit- 
led to  have  a  ci-edit  as  of  the  19th  day  of  March,  1866.  In 
this  respect  the  decree  is  erroneous. 

The  fifth  exception  to  the  report  is  l^ecause  the  amount 
found  and  the  debt  reported  by  Commissioner  Kittle,  is 
at  variance  with  his  former  rei>ort  made  on  the  27th  of  Jan- 
uary, 1902,  where  he  found  the  amount  duo  to  l>e  §1,059.93 
upon  which  he  calcidated  the  interest  from  the  9th  day  of 
Deceml^er,  1865,  while  in  the  report  now  complained  of  he 
found  said  amount  to  be  $930.40,  with  interest  from  March 
19,  1866.  As  this  variance  is  in  favor  of  the  appellants  they 
cannot  complain  of  it,  and  the  last  amount  is  that  fixed  by 
Samuel  Woods  in  his  deposition. 

The  sixth  exception  is  that  he  does  not  report  the  persons 
entitled  to  receive  the  money  which  he  finds  due  and  payable 
to  the  special  commissioner.  While  the  commissioner  does 
not  give  this  infomiation  in  his  last  report  of  Septeml)er  24, 
1903,  it  is  suflSciently  set  out  in   the  rei>ort  of  January  27, 

1902,  with  the  exhibits  filed  therewith. 

The  seventh  and  last  exception,  is  l)ecause  the  commission- 
er did  not  find  the  debt  claimed  to  have  been  paid  as  testified 
to  by  George  G.  Campl)ell  in  his  deposition,  which  was  un- 
contradicted by  any  testimony  and  uncontro verted  by  any 
circumstances,  except  that  the  original  notes  remained  in  the 
file  of  the  papers.  This  proposition  does  not  ap])ear  to  l)e 
seriously  considered  by  counsel  for  api)ellant.  Section  23, 
ch.  130,  Code,  is  too  plain  to  be  misunderstood,  and  all  that 
is  said  alx>ut  it  by  counsel  for  appellant  in  his  brief  is  in  his 
"deductions"  at  its  close  "(g)  Campl)oll  is  rendered  compe- 
tent to  testify  because  Woods,  commissioner,  testified  to  the 
same  matter.'" 

For  the  reasons  herein  given  the  decree  will  l^e  modified 
by  deducting  the  credit  of  $179.65  as  of  the  19th  of  March, 
1866,  from  the  said  sum  of  §930.40,  w^iich  leaves  S750.75  as 
the  true  amount  l^earing  interest  from  March  19,  1866,  until 
October  30,  1903,  amounting  to  the  sum  of  $2,445.17,  the 
amount  of  said   decree  with  interest  from   said  ()ctol:)er  30, 

1903,  until  paid,  and  with  such  modification  the  decree  is  af- 
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tirmed  with  costs  to  the  api)ellants  as  the  party  substantially 
prevailing  and  the  cause  remanded  for  further  proceedings- 
to  l>e  had  therein. 


CHARLESTON. 

BiLLMYER  v.    Insurance  Co. 

Submitted  September  12,  1904.    Decided  January  24,  1905. 

1.  Insurance  Vol.ky- Award  Under. 

An  award  under  an  insurance  policy,  the  submission  limited  to 
the  amount  of  loss  b>;  fire,  does  not  prevent  action  on  the  policy, 
(p.  44  ) 

2.  lNsuii.\NCE  Policy — Pleading. 

No  specification  having  been  filed  in  the  trial  court,  of  the  de- 
fense that  the  policy  of  insurance  was  forfeited  by  the  assignment 
of  the  ri^ht  of  the  assured,  that  defense  cannot  avail  on  writ  of 
error,     (p.  4.5  ) 

^.     Insurance  Policy — Proof  oj  Loss. 

A  fire  insurance  policy  provides  for  notice  of  loss,  and  proof  of 
loss  and  arbitration,  and  contains  the  independent  provision  that 
"the  loss  shall  not  become  payable  until  sixty  days  after  the  no- 
tice, ascertainment,  estimate  and  satisfactory  proof  of  the  loss 
herein  required  have  been  received  by  this  company,  including  an 
award  by  appraisers,  when  appraisal  has  been  required."  A  prelim- 
inary proof  of  loss  having  been  furnished,  this  clause  does  not  re- 
quire another  after  an  award  upon  the  amount  of  loss.     (p.  4(5.) 

4.  Insurance  Vo^acx— A rhit ration — Conclusive  as  to  Amount  of  Lossf^ 

An  insurance  policy  provides,  in  case  of  disa<jreement  as  to 
amount  of  loss  to  ^iroods  by  fire,  for  arbitration  as  to  such  amount, 
as  a  condition  precedent  to  suit  on  it,  and  provides  that  the  award 
shall  "determine  the  amount  of  such  loss.*'  A  valid  award  under 
it  is  final  and  conclusive  as  to  the  amount  of  loss,     (p,  46.) 

5.  Insurance  Policy. 

Awards— effect  of. 

G.     Insurance  Policy — Awards — Impeachment  of. 

An  award  under  a  submission  in  the  country — not  a  statutory 
award — cannot  be  impeached  at  law  by  evidence  of  misconduct  of 
the  arbitrators  in  becomin^j:  intoxicated  while  performing  their 
duties,  or  other  cause  not  apparent  on  the  face  of  the  award,    (p.  47.) 

7.     Aw AKDn— Submission  to  Awards. 

An  award  has  the  same  effect  whether  the  submission  is  by  writ- 
in<r  under  seal  or  not  under  seal.  (It  may  be  not  so  if  award  is  to- 
pass  title  to  land.)     (p.  48) 
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Error  to  Circuit  Court,  Jefferson  County. 

Action  by  J.  I).  Billmyer  against  the  Hamberg-Bremen 
Fii-e  Insurance  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error. 

K.  T.  Barton  and  Forrest  W.  Brown,  for  plaintiff  in 
error. 

(lEORGE  M.  Beltzhoover  and  D.  C.  Westexiiaver,  for 
defendant  in  error. 

BraNNON,    PliESIDENT: 

Action,  on  a  policy  of  insurance  by  J.  D.  Billmyer  against 
Hamburg-Bremen  Fire  Insurance  Company  foi-  loss  by  tire 
to  a  stock  of  store  goods,  in  which  the  court  gave  judgment 
for  the  plaintiff  for  $873.30  upon  a  demurrer  to  the  evidence 
filed  liy  defendant. 

A  primary  question  is,  whether  this  action,  which  is  based 
on  the  iK)licy,  can  Ije  maintained,  the  defendant  contending 
that  the  action  cannot  he,  on  the  policy,  but  must  be  on  an  award 
made  in  the  case.  The  policy  provides:  *'In  the  event  of 
disagreement  as  to  the  amount  of  loss  the  same  shall,  as 
alx)ve  provided,  l)e  ascertained  by  two  competent  and  dis- 
interested ai)praisers,  the  insured  and  this  company  each 
selecting  one,  and  the  two  so  chosen  shall  first  select  a  com- 
lietent  and  disinterested  umpire;  the  appraisers  together 
shall  then  estimate  and  appraise  the  loss,  stating  separately 
sound  value  and  damage,  and,  failing  to  agree,  shall  submit 
their  differences  to  the  umpire;  and  the  award  in  writing  of 
any  two  shall  detei-mine  the  amount  of  such  loss.''  The  policy 
also  provides:  * 'No  suitor  action  on  this  policy,  for  the  recov- 
ery of  any  claim,  shall  l)e  sustained  in  any  court  of  law  or  ecjuity 
until  after  full  compliance  by  the  insured  with  all  the  forego- 
ing requirements."  The  declaration  goes  only  on  the  policy, 
not  on  the  award.  '*It  is  a  general  rule  that  a  valid  award 
operates  to  merge  and  extinguish  all  claims  embraced  in  the 
submission.  Thei-eafter  the  submission  and  award  furnish 
the  only  basis  by  which  the  rights  of  the  parties  can  be  de- 
termined, and  constitute  a  l)ar  to  any  action  on  the  original 
demand;  and  the  defendant  cannot,  in  an  action  to  enforce 
the  award,  set  up  in  defense  thereto  any  matters  embraced 
in  the    award.''     Such   is  the  force  of  an  award,  \\\yoii  all 
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matters  in  controversy  in  a  driven  transaction;  but  in  this 
instance  the  submission  was  limited  to  the  arbitration  of  only 
one  matter  under  the  contract  of  the  ix)licy,  that  is,  the 
amount  of  the  loss  by  fire.  It  did  not  include  or  close  other 
points  of  controversy  under  the  contract,  but  only  provided 
a  process  of  settling  one  matter,  the  ascertainment  of  one 
element  of  settlement.  We  find  in  3  Cyc.  585  tlie  following^: 
"Where  the  whole  matter  of  dispute  is  referred  to  quasi 
judicial  determination,  the  original  cause  of  action  is  merged 
by  the  judgment;  but  a  mere  appraisement,  valuation,  or  the 
like  act  does  not  destroy  the  original  cause  of  action.  At 
most  it  affects  the  evidence  ratlier  than  the  remedy. ""  "Tech- 
nically, to  constitute  a  valid  common-law  award,  it  is  neces- 
sary that  there  should  be  a  submission,  by  the  parties,  of  an 
existing  matter  of  difference,  for  the  puriK)se  of  terminating 
or  concluding  the  parties  as  to  the  entire  subject  matter  in 
issue  between  them,  as  distinguished  from  a  submission  for 
the  ascertainment  of  a  single  fact,  or  the  settlement  of  a 
particular  question  in  the  chain  of  evidence  constituting  a 
mere  appraisement,  valuation,  or  reference  not  designed  to 
terminate  the  whole  controversy  between  the  parties,  which 
proceeding  is  said  not  to  be  an  arbitration. "  Though  the  find- 
ing on  such  one  matter  has  the  attribute  of  finality  of  an 
award,  yet  it  docs  not  cover  all  the  rights  under  the  contract, 
does  not  drown  or  merge  the  wdiole  contract,  and  therefore 
does  not  forbid  action  on  it,  but  only  gives  evidence  in  that 
action  as  to  that  one  matter. 

Judge  Tucker  expresses  this  view  in  Belrhj  v.  Wlllianti<^ 
5  Ijeigh  700,  703.  And  there  are  several  instances  where 
the  matter  of  measurement  or  estimate  of  work  done  for  pay 
under  a  contract,  w^as  submitted  to  a  person  making  his 
finding  final;  but  it  was  not  supposed  to  merge  the  contract, 
so  as  to  limit  action  to  the  aw^ard,  as  in  its  nature  it  is  only 
an  item  of  evidence  in  adjudicating  the  rights  of  the  parties 
in  an  action  on  the  contract.  Condon  v.  South  Side^  14 
Grat.  302;  X.  cfc  W.  B.  Co.  v.  J/iVAv,  91  Va.  613;  March  v. 
Half  road,  114  U.  S.  549.  We  conclude  that  the  action  was 
properly  brought  on  the  policy,  and  the  award  evidence  in 
it.  It  adds  much  to  the  force  of  this  holding  to  note  that 
the  words  above  quoted  of  the  clause  of  the  i>olicy  itself  look 
to  a  suit  on  the  policy  after  the  award. 
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The  next  question  eomes  upon  the  defendant's  claim  that  the 
poHcy  was  assigned  to  other  parties  by  Billmyer  in  violation 
of  its  conditions  forfeiting  it  for  that  cause,  and  bar- 
ring the  action  for  that  cause.  It  is  enough  to  say  that 
this  defense  is  first  made  in  this  Court.  No  statement 
of  the  breach  of  that  clause  was  filed  in  the  circuit  court, 
as  demanded  by  Code,  chapter  125,  section  64,  and  it  is  not 
involved  in  the  case  in  this  Court.  RoHtuthal  v.  Im,  Co.^ 
(46  S.  E.  1021),  55  W.  Va.  238.  Moreover,  the  "assignment 
being  after  loss  is  valid.     Aeai<e  v.  ///."?.  Co.^  32  W.  Va.  283. 

We  take  up  next  the  defense  that  Billmyer  failed  to  fur- 
nish proof  of  loss.  He  did  furnish  a  proof  of  loss.  It  is  said 
to  be  defective  in  being  too  general.  The  policy  called  for  a 
statement  giving  ''the  cash  value  of  each  item  thereof  and  the 
amount  of  loss  thereon;-'  whereas,  this  statement  specified 
''Men's  overcoats,"  "Suits,-'  "Coats,''  and  other  items, 
giving  not  even  the  number  of  the  articles,  not  giving  each 
item,  or  classes,  with  their  separate  values  and  losses,  but 
total  values  and  losses  of  classes  of  goods.  The  company 
returned  this  proof  to  Billmyer  simply  saying  that  it  was  not 
''in  proi>er  form,"'  but  not  specifying  defects. 

The  law  requires  that  defects  in  a  proof  of  loss  shall  be 
specified,  else  it  avails  nothing.  May  on  Ins.  section  469b. 
But  the  court  has  come  to  the  conclusion  that  the  proof  of 
loss  is  substantially  good,  as  it  gives  the  different  classes  of 
goods,  and  gives  value  and  loss  to  each  class.  It  also  states 
that  it  is  "a  summary  of  detailed  inventory  duly  certified 
as  correct  and  true,  now  in  the  i)ossession  of  Billmyer  open 
to  inspection  and  verification,  or  cOpy  by  said  insurance  com- 
pany." Now,  concede  that  Billmyer  should  have  furnished 
that  list  or  a  copy,  yet  he  informed  the  company  that  it  was 
in  the  town  oixin  to  inspection,  or  that  a  copy  could  be  had. 
The  agent  in  the  town  did  not  ask  for  it,  did  not  say  the 
proof  was  defective  for  want  of  it.  Justice  would  say 
that  he  should  have  called  for  it  if  the  proof  was  not  suffici- 
ent in  itemization.  It  was  so  easy  to  do  this.  The  inventory 
was  right  at  hand.  He  contented  himself  with  the  declaration  in 
general  terms  that  it  was  riot  good,  not  telling  Billmyer  that 
he  wanted  that  inventory.  It  seems  hard  and  technical  to 
hold  that  Billmyer  be  defeated  under  these  circumstances; 
but  as  the  policy  denied  power  in  agents  to  waive  conditions^ 
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we  do  not  place  our  decision  on  this  ground,  but  say  that  the 
proof  was  sufficient,  though  it  adds  to  the  equity  of  our  hold- 
ing to  mention  the  omission  of  the  agent  to  point  out  defects, 
which  in  this  respect  was  remediable,  as  it  shows  that  Bill- 
myer  had  the  goods  inventoried  and  that  the  inventory  was 
near  the  spot  where  the  agent  returned  to  Billmyer  the  proof 
of  loss  as  bad.  We  have  not  failed  to  note  that  the  company 
agent  states  that  lie  told  Billmyer  that  the  proof  of  loss  was 
bad,  and  that  unless  withdrawn  exceptions  to  it  would  l)e 
filed,  and  that  the  attorney  of  Billmyer,  in  his  presence, 
agreed  to  withdraw  the  proof  of  loss.  Of  course,  he  could 
withdraw  the  proof  of  loss,  and  it  would  then  l^e  incumbent 
uix)n  Billmyer  to  furnish  another  proof  but  under  all  the  cir- 
cumstances we  cannot  hold  that  there  was  such  real  intentional 
withdrawal.  The  agent  told  Billmyer  the  proof  was  bad,  and 
unless  withdrawn  and  an  arljitration  agreed  to  exceptions 
would  l)e  made  to  the  proof  of  loss,  and  then  the  arl)itration 
was  agreed  to.  This  means  only  that  Billmyer  agreed  to 
arbitrate  the  loss,  substituting  arbitration  for  the  proof  of 
loss,  not  really  considering  that  he  withdrew  his  proof,  not 
intending  to  do  so.  We  do  not  say  that  the  agent  did  by 
arbitration  waive  proof  of  loss;  but  we  say  the  i>roof  was 
sufficient  to  answer  the  i)oliey  demand  for  it,  and  worked 
its  office,  and  that  its  legal  effect  was  not  nulliried  by  its 
withdrawal. 

But  the  contention  is,  that  after  the  award  there  must  Ix^ 
a  second  furnishing  of  proof  of  loss.  The  policy  says  that 
in  case  of  disagreement  as  to  amount  of  loss  it  should  go  to 
arbitration,  and  in  another  clause  provides  that  "the  loss 
shall  not  become  payal)le  until  sixty  days  after  the  notice, 
ascertainment,  estimate  and  satisfactory  proof  of  the  loss 
herein  have  l)een  received  by  the  comi)any,  including  an 
award  by  appraisers  when  appraisal  has  been  required.'"  It 
is  not  the  object  of  this  inde])endent  clause  to  require  a 
second  proof  of  loss.  Its  object  is  to  I)ind  the  company  to 
pay  within  a  specified  time,  and  to  guard  against  any  in- 
ference of  al)solute  obligation  to  pay,  it  reiterates  that  pre- 
cedent to  payment  the  requirement  of  certain  things  found  in 
other  clauses  must  be  met.  Why  a  second  proof  of  loss?  It 
is  not  reasonal)le  to  suppose  that  the  intent  was  to  repeat  the 
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same  thing,  Cu!  bono.     The  last  clause  is  intended  to  demand 
the  presentation  of  an  awaud,  if  any. 

The  award.  The  policy  says  that  in  the  event  of  disagree- 
ment as  to  the  amount  of  loss  the  same  shall  l3e  ascertained 
by  the  appraisers  and  an  umpire,  "and  the  award  in  writing 
of  any  two  shall  determine  the  amount  of  such  loss.'^  In 
this  case  there  was  an  arbitration  and  award  under  this  clause. 
The  plaintiff  contends  that  it  is  not  binding  on  him.  He 
gave  evidence,  over  protest,  of  the  cost  of  the  goods  by  cost 
marks,  and  entered  into  a  general  incpiiry  by  general  evi- 
dence as  to  the  value  of  the  goods,  and  the  loss,  as  if  there 
had  ]yeen  no  sucli  award,  and  this  is  asserted  to  Ije  error. 
The  Hnal  effect  of  an  award  is  shown  by  the  quotation 
al)ove  from  3  Cyc.  See  also  Turner  v.  Sfcfrart^  51  W.  Va. 
493;  Marfln  v.  E<.fro((fh  15  Id.  512;  4  Minor's  Inst.  178. 
The  award  in  this  case  must  finally  fix  the  o)u^  matter  sub- 
mitted, the  amount  of  loss.  Joyce  on  Insurance,  section 
3247;  Dlck'l/iiiO))  v.  liaHroa.d^  7  AA'.  Va.  J>1)0;  Lunnford  v. 
,Si,i!fh^  12  (irrat.  554;  Condon  v.  Sonth  Side,  14  Grat.  302; 
B.  d^  0.  V.  PoUu  Woodx,  Id.  44;  2[arch  v.  JA  ifc  I\  R.  Co. 
114  U.  S.  549.  The  defendant  says  that  the  award  does  not 
appraise  the  i)roi>erty  article  by  article,  or  find  sound  values 
as  required  by  the  submission.  It  states  on  its  face  that  the 
proi^erty  was  so  appraised,  and  tlie  inventory  accompanying 
it  gives  columns  for  sound  value  as  well  as  loss,  and  the  oral 
evidence  proves  that  it  was  soai>praised.  The  award  says  the 
appraisement  was  article  by  article,  and  the  inventory  so 
shows.  A  third  objection  against  the  award  is  that  the  arbi- 
trators were  intoxicated  when  acting.  Evidence  was  admit- 
teil  to  prove  this.  We  think  this  evidence  was  not  admissible, 
Ijecause  the  award  could  not  l)e  set  aside  at  law  for  cause  not 
apparent  on  its  face.  This  can  be  done  only  in  equity.  4 
Minor's  Inst.  184;  Dlcl'lnnon  v.  Ball  road,  7  W.  Va.  390.  At 
common  law,  "no  extrinsic  circumstances  or  matter  of  fact 
dehoi-s  the  award  can  be  pleaded  or  given  in  evidence  to 
defeat  it.  Thus,  for  example,  fraud,  partiality,  misconduct 
or  mistake  of  the  arbitrators  is  not  admissible  to  defeat  it." 
Story,  Eq.  section  1452.  See  Morse  on  Arbitration,  542;  '3 
Ency.  PL  &  Prac.  154;  3  Cyc,  750.  It  must  not  l^e  thought 
that  because  Code,  chapter  108,  section  4,  gives  a  court  of 
law  power  to  set  aside  certain  awards  for  causes  not  ai)parent 
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on  the  face,  that  the  principle  above  stated  is  wrong.  That 
statute  appHes  only  to  awards  in  pending  suits,  or  where  the 
submission  provides  that  the  award  shall  be  returned  to  a 
court  for  judgment  or  decree.  This  submission  is  in  the 
country,  not  in  court,  and  does  not  provide  for  return  of  the 
award  to  court.  There  is  a  distinction  between  such  awards 
found  in  the  books.  Moore  v.  Lucke^M^  23  (Jrat.  168;  Hogg 
Eq.  Principles,  section  32.  4  Minor's  Inst.  188  draws  the 
distinction  by  saying  that  an  award  under  a 'submission  In 
pais  can  only  l^  effected  in  equity  for  matters  not  disclosed 
by  its  face;  but  it  is  different  as  to  statutory  awards.  See 
Matlu^wH  v.  2nihr,  25  W.  Va.  817;  Rogen<  v.  Corot/iers,  26 
Id,  238.  The  sul)mission  in  this  case  was  by  parol,  by  writ- 
ing not  under  seal,  and  it  is  said  that  the  award  had  not  final- 
ity for  this  reason.  Authority  cited  does  not  sustain  this  dis- 
tinction. It  is  without  reason.  It  is  against  modern  law. 
"At  this  day  an  award  under  a  parol  submission  operates  as 
a  merger  of  the  original  cause  as  fully  as  one  by  bond.""  3 
Cyc.  731.  Mere  want  of  seal  does  not  change  the  nature  of 
the  act.  See  2  Am,  and  P]ng,  Ency.  L.,  (2  Pxl,)  543;  Jordan  \. 
Wt'sfrmuut,  4  Am.  St.  836;  1  Bacon  Abridg.  306;  Morse  on 
Arbitrati(m  50.  It  may  be  different  when  title  to  land  is 
to  be  passed  by  the  award  itself,  which  is  rarely  the  cjuse. 
T  have  no  doubt  a  writing,  not  sealed,  would  be  good  to  sub- 
mit title,  as  a  court  would  compel  i^erformance  of  the  award, 
as  it  would  of  an  unsealed  written  contract. 

We  think  it  was  error  to  disregard  the  award,  open  up  the 
question  of  amount  of  loss  and  hear  evidence  of  the  miscon- 
duct of  the  arbitrators  in  drinking  intoxicants,  If  the  award 
were  for  any  cause  invalid,  it  would  be  the  worse  for  the 
plaintiff  in  this  action,  because  where  an  awjird  is  bad,  that 
does  not  end  the  submission,  but  the  party  mus^t  ask  another 
arbitration,  which  Billmyer  did  not  do,  and  the^  submission 
still  being  valid,  and  the  policy  making  an  awaixl  a  i^M^ecedent 
condition,  to  action,  the  action  could  not  he  supportedT^'^iH' 
myer  could  not  arbitrarily  disregard  it  and  sue.  OstranderSp^ 
Insurance  275;  WtJ^h/i/iarer  v.  Gernuui^  113  Iowa  726;  mV 
on  Insurance  section  496b. 

The  award  being  valid,  we  reverse  the  judgment,  wlJich 
disregarded  the  awaixl,  and  give  judgment  for  the  plajAtiff 
according  to  it  for  $486.86,  with  interest  from  the  19t  'Vlay 
of  February,  1903,  and  costs  in  the  circuit  court.  ;' 

Eevery:^\l 
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CHARLESTON. 

()oBB  i\  Glenn  Boom  &  Lumber  Company. 
Submitted  January  12,  1905.     Decided  January  31,  1905. 

1.  Jury  Trial — Motion  to  Exclude  Evidence — WJien  Sustained. 

On  a  motion  to  exclude  all  the  plaintiff's  evidence  and  direct  a 
verdict  for  the  defendant,  the  court  should  be  guided  by  what  its 
action  would  be  if  the  case  were  submitted  to  the  jury,  and  they 
should  find  a  verdict  in  favor  of  the  plaintiff  upon  such  evidence. 
If  it  would  be  the  duty  of  the  court  to  set  aside  the  verdict  of  the 
jur>'  because  without  sufficient  evidence,  then  the  court  should 
sustafn  the  motion  to  exclude,  and  instruct  the  jury  to  find  for  the 
defendant.  But  if,  on  the  other  hand,  the  evidence  is  such  that, 
under  the  law,  the  court  should  refuse  to  set  aside  the  verdict,  the 
motion  to  exclude  the  evidence  should  be  overruled,     (p.  52.) 

2.  Statute  of  Frauds — Sale  of  Land  by  Telegraph. 

A  contract  for  the  sale  of  real  estate  may  be  made  by  means  of 
telegraphic  communications,  and  if  it  can  be  collected  from  the 
telegrams  referring  to  one  another  and  directly  related  to  one 
another,  so  that  it  may  be  fairly  said  to  constitute  one  paper  relat- 
ing to  the  contract,  and  if  the  telegrams  are  signed  by  the  parties 
or  their  agents,  and  it  appears  by  them  that  the  minds  of  the 
parties  met,  and  that  the  terms  of  the  contract,  by  referring  to  the 
telegrams  can  be  made  to  clearly  appear,  it  is  a  sufficient  compli- 
ance with  the  statute  which  requires  contracts  for  the  sale  of  real 
estate  to  be  "in  writing  and  signed  by  the  party  to  be  charged 
thereby,  or  his  agent.*'    (p.  54.) 


3. 


Corporations — Contract/^  by  Officers  of  Corporation — When  Binding. 
The  secretary  of  a  corporation  has  no  power,  merely  as  such 
secretary,  to  make  contracts  binding  the  corporation,  and  if  the 
secretary',  by  virtue  of  his  office,  makes  a  contract  selling  the  real 
estate  belonging  to  the  corporation,  the  contract  is  not  enforceable 
against  the  corporation,  unless  it  appears  that  the  secretary  had 
express  authority  to  make  such  contract,  or  had  been  clothed  with 
apparent  authority  by  the  corporation  to  do  so,  or  that  the  corpora- 
tion had  acquiesced  in  or  ratified  the  sale.     (p.  54.) 

Agency — Extent  of  Agency  Presumed   to   be   Known  by  one   Dealing 
teUh. 

Where  a  person  deals  with  an  agent,  it  is  his  duty  to  ascertain 
the  extent  of  his  agency.  He  deals  with  him  at  his  own  risk.  The 
law  presumes  him  to  know  the  extent  of  the  agent's  power;  and  if 
the  agent  exceeds  his  authority,  the  contract  will  not  bind  the  prin- 
cipal, but  onh'  the  agent.  Rosendorf  v.  Poling,  48  W.  Va.  021. 
(p.  55.) 
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5.     Telbqram. — Proof  of  What  Required. 

The  message  sent  to  a  telegraph  office  to  be  transmitted  in  reply 
to  one  received,  is  the  original,  and  not  the  message  received  at  the 
place  to  which  it  is  transmitted.  The  latter  must  be  considered  as 
a  copy,  and  carries  with  it  none  of  the  qualities  of  primary  evidence, 
and  cannot  be  admitted  until  the  foundation  is  laid  for  the  admis- 
sion of  secondary  evidence,  and  then  can  only  be  admitted  upon 
proof  that  the  copy  offered  is  a  correct  transcript  of  a  message  act- 
ually authorized  by  the  party  sought  to  be  affected  by  its  contents. 
But  even  where  the  original  is  produced,  its  authenticity  must  be 
established,  and  this  either  by  proof  of  the  handwriting  or  by  other 
proof  establishing  its  genuineness,     (pp.  56,  57.) 

Error  to  Circuit  Court,  Tucker  County. 

Action  by  W.  H.  Cobb  against  the  Glenn  Boom  and  Lum- 
ber Company.  Judgment  for  defendant,  and  plaintiff  brings 
error. 

Affinned. 

W.  B.  Maxwell  and  J.  P.  Scott,  for  plaintiff  in  error. 
A.  Jay  Valentine  and  L.   Hansford,  for  defendant  in 
error. 

Sanders,  Judge: 

This  is  an  action  of  assumpsit  brought  in  the  circuit  court 
of  Tucker  county,  wherein  the  plaintiff  claims  that  he  entered 
into  an  executory  contract  with  the  defendant  by  which  he 
purchased  from  it  800  acres  of  land,  lying  in  Randolph  coun- 
ty, at  $15.00  per  acre,  and  that  after  the  making  of  said  con- 
tract, the  defendant  sold  the  timber  on  said  land  to  another 
person,  thereby  rendering  it  impossible  for  it  to  carry  out 
its  contract  with  him;  and  claiming  damages  in  the  sum  of 
$5,000.  The  defendant  pleaded  non-assumpsit,  and  filed  an 
affidavit  denying  that  it  signed  or  authorized  the  signing  of 
the  telegrams  in  the  declaration  mentioned,  and  upon  this 
issue  the  case  was  tried.  After  the  plaintiff  introduced  all 
his  evidence,  the  court,  upon  motion  of  the  defendant,  ex- 
cluded it  from  the  jury,  and  instructed  them  to  find- a  verdict 
in  favor  of  the  defendant.  The  jury  returned  a  verdict  as 
instructed,  and  the  court  rendered  judgment  thereon,  and  it 
is  this  judgment  that  we  are  now  asked  to  review. 

The  right  of  the  courts  in  this  State  to  exclude  the  evidence 
from  the  jury  and  to  peremptorily  instruct  a  verdict  in  favor 
of  the  defendant,  has  been,  for  many  years,  well  settled,  but 
it  was  not  until  the  decision  in  the  case  of  Ketterman  v.  Tlie 


Digiti 


zed  by  Google 


W.  Va.]    Cobb  v.  Glenn  Boom  &  Lumber  Company.  51 

Dn/  Fork  RiiUro^id  Co.,  48  ^^^  Va.  606,  tliat  a  well  (letined 
and  proi)er  test  was  made  for  the  guidance  of  the  courts,  foi* 
the  decisions  previous  thereto,  while  they  all  recognized  the 
well  settled  practice  to  l)e  that  the  defendant  had  the  right 
to  make  such  motion,  and  the  province  and  duty  of  the  court 
to  sustain  it  in  any  proper  case,  yet  the  difficulty  has  been 
when  such  a  motion  should  prevail,  and  by  what  rule  the 
court  is  to  Ijc  guided.  Judge  (ireen  holds,  in  the  case  of 
Fi'finkltn  V.  (ieho,  30  W.  Ya.  84,  that  a  motion  to  exclude 
all  the  plaintiff's  evidence  and  dii-ect  a  verdict  for  the  defend- 
ant is  equivalent  to  a  demurrer  to  the  evidence,  and  Judge 
Holt,  in  the  case  of  Aq^fu  Impf.  Co.  v.  Standard  Fire 
Inx.  Co.,  M  W.  Va.  764,  holds  that  a  motion  to  exclude  or 
strike  out  evidence,  is  not,  in  all  cases,  the  equivalent  of  a 
demurrer  to  the  evidence,  and  that  it  should  not,  without 
modification,  be  i)ermitted  to  supersede  and  replace  such  de- 
murrer, and  then,  again,  in  the  same  book,  the  case  of 
Bridge  Co.  v.  Bridge  Co.,  156,  Judge  Lucas  holds  that  a 
motion  to  exclude  the  plaintiff's  evidence  ought  to  be  over- 
ruled where  the  court  cannot  grant  the  same  without  usurping 
the  functions  of  the  jury,  And  then,  in  the  35th  W.  Va. 
Cur'fco  V.  ^V.  Va.  Central  cfe  Pa.  Rij.  Co.,  it  is  held  that  a 
motion  to  exclude  the  plaintiff's  evidence  on  the  ground  that 
it  is  insufficient  tow^arrant  a  verdict,  should  not  l^e  granted  if 
there  Ije  any  evidence  which  tends  in  any  degi-ee,  however 
slight,  to  prove  the  plaintiff's  case;  and  in  the  case  of  Hen r if 
v.  Oliio  Rtrer  R.  R.  Co.,  40  W.  Va,  235,  it  is  laid  down,  in 
the  ninth  point  of  the  syllabi,  "Whenever  the  evidence  tends 
in  a  fairly  appreciable  degree  to  sustain  the  plaintiff's  action, 
the  court  must  not  strike  out  the  evidence  or  direct  a  verdict 
for  the  defendant,-'  Also  Gvu'nn  v.  Bov\rH,  44  W.  Va.  507, 
the  rule  is  laid  down  to  be  that  a  motion  to  exclude  plaintift''s 
evidence  on  the  ground  that  it  is  insufficient  to  warrant  a 
verdict  will  not  l)e  granted  if  there  be  any  evidence  which 
tends,  in  any  degree,  however  slight,  to  prove  his  case. 
Tlierefora,  it  will  be  seen,  from  these  various  decisions,  that 
in  some  it  is  held  that  the  motion  to  exclude  should  be  treated 
as  a  demurrer  to  the  plaintiff's  evidence;  and  in  the  case  of 
Aqua  Lnpt.  Co.  V.  Standard  Fire  Jnn.  Co.,  n^ijyra,  it  is  held 
that  in  all  cases  it  is  not  the  equivalent  of  a  demurrer  to  the 
evidence,  and  then,  in  others,  that  if  there  be   any  evidence 
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tending  in  any  degree,  however  slight   it   may   l3e,    to  make 
out  the  plaintiff's  ease,  the  motion  should  be   overruled;  and 
then,  again,  we  find  that  in  some  it  says  that  if   there  is  any 
evidence  tending  in  any   appreciable   degree  to  establish  the 
plaintiff -s  contentions  that  the  court  should  not   exclude  the 
evidence.     The  question  as   to   when   evidence   tends  in  any 
appreciable  degree  to   support  the   plaintiff's   claim  is  very 
difficult  to  determine.     What  is   meant   by  "appreciable  de- 
gree'**  in  passing  upon  questions  of  this  kind  is  hard  to  define, 
and  then  to  say  that  a  court  should  not   exclude  the  evidence 
because  there  is  some  evidence,  no  matter  how   slight  it  may 
be,  to  make  out  the  plaintiff's  case,  means  that  the  court  shall 
submit  many  cases  to  the  jury  for  its   decision,  when,  at  the 
same  time,  it  is  perfectly  apparent  that  if  the  jury  should  find 
a  verdict  for  the  plaintiff  that  the  court  will   l)e  compelled  to 
set  it  aside  liecause  contrary  to  the   evidence.     It  seems  con- 
trary to  good  reason  to  say  that  when  the  plaintiff  has  intro- 
duced all  of  his  evidence  and   from   that  evidence  the  court 
could  not  sustain  a  verdict  in  his  favor,  that  the  court  should 
overrule  a  motion  to  exclude  the  evidence,  and   continue  the 
trial  of  a  case  without  merit.     The  proi)er  test  is,  that  when 
a  motion  is  made  to  exclude  the  plaintiff's  evidence,  the  court 
should  be  guided  by  what  its   ruling   would    te   should  that 
evidence  be  submitted  to  the  jury,  and  upon  it  the   jury  find 
a  verdict  in  favor  of  the  plaintiff.     If  it  would  be   the   duty 
of  the  court  to  set  aside  the  verdict   Ijecause  manifestly  con- 
trary to  the  evidence,  then  it  is  the  duty  of   the  court  to  ex- 
clude it  from  the  consideration  of  the  jury,  and  instruct  them 
to  find  in  favor  of  the   defendant.      This   question  was  dis- 
cussed by  Judge  Branxon  in   delivering   the  opinion  of  the 
Court  in  the  case  of   KetteniHDi  v.  R.  Ji.  Co.^  and  while  he 
did  not  expressly  lay  this  rule  dow^n  to  be  the   true  test,  yet 
he  substantially  held  it  to  be  so. 

We  look  to  the  evidence  to  see  whether  or  not  the  court 
did  right  in^excluding  the  plaintiff's  evidence.  To  establish 
his  case  plaintiff  relies  upon  certain  letters  and  telegraphic 
communications,  which,  in  order  to  get  a  more  complete 
understanding  of  the  case,  are  here  given  in  extenso: 

'\Sunbury,  Pa.,  Nov.  25,  1901.  W.  H.  Cobb,  Esqr., 
Elkins,  W.  Va.  Dear  Sir: — Your  valued  communication  of 
22nd  inst.  just  at  hand.     We  realize  that  the  point  you  make 
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regarding  the  difficulty  of  working  our  whole  tract  from  one 
side,  is  probal)ly  well  taken,  and  for  that  reason  we  have  no 
objection  to  making  sale  of  the  land  laying  on  the  Otter  Creek 
side  &  Shafers  Fork  side  separately.  But  we  do  not  think 
the  price  you  offer  ($12.50)  per  acre  for  the  land  on  Otter 
Ci-eek  side  is  sufficient  for  it,  You  know  this  tract  is  ex- 
ceptionally well  tim))ered  and  will  not  grow  less  with  time. 
Besides  the  coal  question  should  he  taken  into  consideration 
to  a  certain  extent,  We  feel  positive  there  is  coal  in  paying 
quantities  on  this  tract,  although  we  have  not  had  it  opened 
up.  Yours  truly,  Glenn  Boom  &  Lumlx?r  Co.  per  W.  H. 
Sager,  Secty." 

^VElkins,  W.  Va.,  Nov,  27th,  1901.  To  W.  H.  Sager,  care 
Glenn  Boom  &  Lum))er  Co.,  vSunbury,  Pa.  Wire  l)est  cash 
price  on  Otter  Creek  land.  My  offer  alx)ut  limit.  W.  H. 
Cobl>.^^ 

'Sunbury,  Pa.,  Nov.  27th,  11);J1.  Fifteen  dollars.  W. 
H.  Sager.  ^^ 

''Elkins,  W.  Va.  Nov.  27th.,  1901.  To  W.  H.  Sager,  care 
Glenn  Boom  &  Lumber  Co.,  Sunl)ury,  Pa.  Will  take  Otter 
Creek  land  at  price  named.     W.  H.  Cobb.'' 

'^Sunbury,  Pa.  Nov.  2Hth.,  1901.  To  W.  H.  Cobb,  Elkins, 
W.  Va.  Our  Mr.  Chester  will  reacli  Elkins  Monday  to  con- 
sult with  you.     Letter  to-day.     W.  H.  Sager."' 

*'Sunbury,  Pa.,  Nov.  28th,  1901.  W.  U.  Cobb,  Elkins, 
W.  Va.  Dear  Sir:  Your  Teleg.  of  27th  recM.  Our  Mr. 
Chester  will  reach  Elkins  about  Monday  evening  to  arrange 
terms  of  sale  with  you  and  enter  into  agreement  with  you  if 
satisfactory  all  around.  Yours  truly,  W.  H.  Sager,  Secty 
Glenn  Boom  &.  L.  Co.'" 

The  court  sustained  the  oljjection  to  the  introduction  of  all 
the  telegrams,  except  the  first  one  mentioned,  sent  by  the 
plaintiff  to  Sager,  care  of  the  defendant,  inquiring  the  price 
of  the  land,  and  also  sustained  the  objection  to  the  introduc- 
tion of  the  letter  dated  November  28,  1901.  But  we  will 
first  look  to  see  if  from  these  letters  and  telegrams  the  plain- 
tiff has  shown  such  an  executory  contract  as  he  could  spe- 
cifically enforce,  for  this  is  the  basis  of  his  action,  and  without 
establishing  such  a  contract  as  he  could,  in  a  court  of  equity, 
specifically  enforce  against  the  defendant  for  the  sale  of  said 
land,  he  would   not   be  entitled   to   recover   in   this   action. 
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Under  chai)ter  98  of  the  Code,  a  contract  relating  to  the  sale 
of  real  estate,  to  be  binding,  must  be  in  writin^:,  and  signed 
]\v  the  party  to  l>e  charged  thereby,  or  his  agent. 

This  brings  us  to  the  ciuestion,  is  the  contract  made  by  the 
letters  and  telegrams  such  a  one  as  meets  the  recjuirements 
of  the  Statute  of  Frauds,  above  referred  to  {  It  is  not  neces- 
sai'y  that  the  whole  agreement  should  be  written  upon  one 
piece  of  paper,  but  if  it  can  l)e  fully  collected  from  various 
papers  referring  to  one  another  or  directly  related  to  one 
anothei*,  such  as  letters  and  telegrams  written  and  sent,  and 
the  replies  thereto,  so  that  they  may  \ye  fairly  said  to  consti- 
tute one  paper  relating  to  the  contract,  is  a  sufficient  agree- 
ment, if  it  appears  that  the  minds  of  the  parties  met,  and  if 
the  terms  of  the  contract,  l)y  i*eferring  to  the  various  writ- 
ings, can  be  made  to  clearly  api^ear.  G<(inei<  v.  McAftam^ 
79  111.  201;  Klhrrt  v.  Gax  Co..  97  Cal.  244;  limner  v.  //<>/'< 
127  Cal.  643;  27  Am.  &  Eng.  Kncy.  Law  (2  Ed.)  1092;  5  L. 
K.  C.  C.  P.  295;  Smith  ,4  nL  v.  Kasfon,  54  Md.  K'^H;  Story 
on  Contracts,  1449. 

While  these  letters  and  telegrams  constitute  a  complete 
contract  between  the  pai-ties  to  them,  yet,  if  they  were  writ- 
ten and  sent  by  some  person  other  than  the  one  who  is  sought 
to  be  charged,  it  is  necessary  that  the  authority  of  the  person 
writing  and  sending  them  should  l>e  sliown.  The  defendant 
filed  an  affidavit  with  its  plea  as  provided  by  section  40, 
chapter  125,  of  the  Code,  denying  that  it  signed  or  authorized 
the  signing  of  the  telegi-ams  which  are  claimed  to  have  been 
received  by  the  plaintiff.  If  not,  under  the  genei'al  issue, 
without  such  affidavit,  certainly  under  this  plea,  verified  by 
affidavit,  the  burden  of  proof  was  ui)on  the  plaintiff  to  show 
that  W.  H.  Sag'er,  in  signing  these  telegrams,  was  authorized 
by  the  defendant  to  do  so  on  its  l)ehalf.  There  is  no  such 
authority  shown  or  attempted  to  Ije  shown,  except  that  the 
evidence  shows  that  Sagei*  at  the  time,  was  the  secretary  of 
the  defendant  company,  but  does  not  show  that  he  had  any 
other  connection  with  the  defendant,  or  that  he  had  authority 
to  make  the  sale  of  the  land  in  (luestion.  A  secretary  of  a 
corporation,  as  such,  has  no  authority  to  make  contracts 
for  it. 

''The  secretary  of  a  corporation  has  no  power,  merely  as 
secretary  of  the  company,   to  make  contracts   for  it.     The 
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socretar.v  is  one  of  the  coi'ponite  officers,  liut  he  has  i)nie- 
tically  no  aiitliority.  Th:*  corporation  may,  of  course,  ex- 
pressly authorize  the  s:\-r(^tary  to  contract  for  it.  or  may 
accept  and  ratify  his  contrat.'ts  after  th(\v  are  ma  U\'*  Cook 
on  Corp,,  see.  717. 

And  then,  Thomi)son  on  Corporations,  sec.  4t>l)7,  says: 
'The  law  does  not  ordinaivily  imply,  in  the  secretary  of  a 
imsiness  corporation,  the  power,  ^.r-ofi'/'o,  to  hind  the  com- 
pany by  means  of  letters  or  documents  signed  officially. "" 
And.  also,  in  Clark  and  Marshall  on  Corporations,  sec.  7(>4^ 
we  Hnd:  ''Unless  authority  is  expressly  conferred,  however^ 
or  he  is  clothed  with  apparent  authority  by  ]>?in«r  entrust<^d 
with  the  manatrement  of  the  business,  or  part  of  it,  the  st^^-re- 
tary  of  the  corporation  has  no  authority  to  make  any  con- 
tracts on  its  behalf  and  in  ics  name,  or  bind  it  by  such  acts. 
H(»  has  no  such  authority  miM-ely  hy  virtue  of  his  otlice.'^ 

The  secretary  not  liavin:Jr  autliority  by  virtue  of  liis  office 
to  make  such  a  contract  as  is  relie  I  upon  by  the  plaintiff  for 
the  basis  of  this  suit,  the  defendant  cannot  be  held  lial>le  by 
reason  of  the  lettei-s  and  tel(»grams  sent  by  Satrer,  unless  he 
had,  at  the  time,  express  authority  from  the  cori>orati<>n  to 
make  sale  of  this  land,  or  unless  he  was  held  out  by  the  de- 
fendant in  such  a  way  as  to  make  it  apparent  that  he  had 
such  authoi'ity,  or  unless  the  contract  was  ratilied  by  the 
defendant.  Every  one  who  deals  with  an  aofent  is  presumed 
to  know  the  extent  of  his  authority,  and  if  he  exceeds  his 
express  or  apparent  authority,  his  acts  do  not  bind  the  prin- 
cipal, but  only  bind  the  a^^ent,  unless  tliey  have  been  ratified 
by  the  i)rincipal,  Cnri'ii  v.  Ilalt^  15  W.  Va.  Sf)7:  Dtirr  v. 
Ihtffy,  39  W.  Va.  148;  WAIh  v.  Mleluyan  L!fc  In,^.  Co.,  41 
W.  Va.  1?>1;  lioHrndoi'fy.  J'oliug,  48  W.  Va.  621. 

It  is  (daim?:l  that  the  letter  of  the  2"3lh  day  of  Xnveinbeiv 
19(»1,  addressed  to  the  plaintiff  and  signed  by  (irlenn  Boom  & 
Lumber  Co.,  per  W.  H.  Sager,  S?:-ty.,  s'dws  that  negotia- 
tions were  pending  for  the  s?de  of  this  land,  and  that  the 
telegrams  sent  i)y  Sager  to  the  ])laintiff  in  reply  to  ih(*  plain- 
tiff's telegrams,  having  come  from  tlie  ])roi>er  place,  and  the 
proper  officer  of  the  defendant,  raises  the  i)resumption  that 
they  were  directed  to  be  sent  by  the  defendant.  There  is  no 
such  presumption  arising  from  the  facts  in  this  case.  While 
the  letter  sliows    tliat  it    was  -signed    by  the   defendant,  i)er 
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Sager,  Secretary,  yet  that  does  not  show  that  Sager  had 
authority  to  sign  it,  taking  it  that  the  letter  is  material  to 
this  controversy,  which  we  think  it  is  not,  because,  if  a  con- 
tract for  the  sale  of  this  land  was  made,  it  was  con- 
sumated  by  the  three  telegrams  —  the  one  asking  the 
price  of  the  land,  the  one  in  reply,  quoting  the  price,  and 
the  one  of  the  plaintiff  accepting  the  proposition  and  agreeing 
to  take  the  land,  and  none  of  these  pai)ers  Ijeing  shown  to 
have  Ijeen  signed  by  the  defendant,  or  its  authorized  agent, 
the  circuit  court  committed  no  error  when  it  sustained  the 
motion  of  the  defendant  to  exclude  the  evidence  and  direct  a 
verdict  for  it. 

But  even  if  Sager  had  been  shown  to  have  authority  to 
make  this  sale  for  the  defendant,  the  telegrams  sent  by  Sager 
were  not  proper  to  be  admitted  as  evidence,  because  their 
genuineness  had  not  l)een  shown.  There  is  nothing  to  show- 
that  they  had  in  reality  l^een  written  and  signed  by  Sager. 
From  tlie  authorities  there  is  some  difficulty  in  determining 
v:hat  are  or!(/hi<tf  felegninis  within  the  meaning  of  the  rule  that 
the  ])est  evidence  must  l)e  produced.  ''By  the  decided  weight 
of  authority  the  question  whether  tlie  conmiunication  sent  or 
the  one  received  is  to  ]ye  deemed  the  original  depends  upon 
which  party  is  responsible  for  its  transmission.  In  other 
words,  for  whom  the  telegraph  company  is  agent.  If  there 
is  but  a  single  communnication,  tlie  dispatch  as  delivered  at 
the  place  of  destination  is  the  best  evidence.  *  *  *  "()f 
course,  there  must  be  competent  proof  tliat  the  alleged  sender 
did  actually  send  or  (OithorJze  the  sending  of  the  message  in 
question.  ***/,,  prorlng  a  contract  hy  telegrams,  the 
best  evidence  is  the  telegram  containing  the  offer  as  received 
at  the  point  of  destination  and  the  dispatch  containing  the  ac- 
ceptance as  delivered  for  transmission.''  tlones  on  Evidence, 
sec.  209. 

Now,  in  this  case,  the  plaintiff  adopted  the  telegraphic  sys- 
tem as  a  means  for  making  the  contract  here  relied  upon,  and 
made  inquiry  of  Sager  as  to  what  he  would  take  for  the  land 
in  (luestion,  to  which  Sager  replied,  giving  him  the  price, 
which  plaintiff  accepted.  Now,  in  accordance  with  the  al)ove 
authority,  the  best  evidence  is  the  telegrams  of  the  plaintiff 
as  received  at  their  destination  and  the  telegram  of  Sager  at 
the  place  at  which  it  was  delivered  for  its  transmission.     But 
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then,  a^in,  there  is  no  evidence,  as  we  have  noticed  above, 
that  Sager,  in  sending  the  telegrams,  was  acting  as  the  agent 
of  the  defendant,  and,  of  course,  for  that  reason  they  were 
inadmissible.  It  is  argued  that  the  telegrams  are  without 
the  jurisdiction  of  the  court,  and,  even  if  this  is  true,  it  does 
not  authorize  the  introduction  of  copies  of  them  until  their 
genuineness  has  been  shown,  and  the  authority  of  the  person 
sending  them  to  do  so.  If  such  a  message  as  the  plaintiff 
claims  was  sent  to  him  he  could  have  shown  the  authenticity 
of  it  when  delivered  to  be  telegraphed  to  him,  and  then  show, 
that,  as  it  was  delivered  to  the  telegraph  company,  it  was 
transmitted  and  delivered  at  the  place  of  destination.  But 
whether  a  copy  is  introduced  or  the  original,  it  is  necessary 
that  the  genuineness  of  it  should  te  shown  before  it  becomes 
competent  evidence.  ''A  dispatch  or  a  copy  of  a  dispatch 
purporting  to  have  been  sent  by  A.  B.,  as  Cashier,  to  C.  D., 
cannot  be  read  in  evidence  without  first  proving  that  it  was 
genuine  paper,  that  is,  that  it  was  written  and  sent  by  the 
party  whose  name  it  l)ears. "'  Natio)iaI  Bank  v.  Xat 'tonal 
Banl\  7  W.  Va.  544.  And  also  see  Stnlth  c{?  Whiting  v. 
Eaxton.  54  Md.  138;  Jones  on  Ev.,  sec.  209.  Tliere  being 
no  evidence  to  show  or  tending  to  show  that  these  telegrams 
which  were  claimed  to  have  l)een  sent  by  Sager  were  signed 
by  him  and  delivered  to  the  telegraph  company  for  trans- 
mission, the  court  committed  no  ei*ror  in  rejecting  them. 

For  the  foregoing  reasons  we  find  no  error  in  the  judgment 
of  the  circuit  court,  and  it  nmst,  therefore,  l)e  affirmed. 

AifinnciL 

CHARLESTON 

Bank  of  Umox  v.  Nickell,  Admk.,  &c.,  rt  aL 
Submitted  January  17,  1905.       Decided  January  31,  1905. 

1.     Decedent's  Kktate— ^'uii«  to  Settle — Witmaa  DisquaUfied. 

If  a  creditor's  suit  is  brought  to  settle  up  a  decedent's  estate  and 
a  creditor  of  the  decedent  files  a  claim  aarainst  the  estate,  before 
the  commissioner  to  whom  the  case  is  referred  to  convene  the  cred- 
itors and  state  an  account  therein,  involvin>r  purely  personal  trans- 
actions between  the  creditor  and  deceased,  the  creditor,  under  s. 
28  ch.  130,  c.  1S99,  is  incompetent  to  ^'ive  evidence  as  to  such  claim, 
(p.  59.) 
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2.  Limitations— ^>K*  Prmuisc  in  Writiny-  Raqui  rem  cuts  of. 

Whoro  a  dobt  is  barred  by  tho  statuio  of  limitations,  ami  a  now 
promise  or  acknowl(Hl«rnient  is  reliod  upon  to  remove  the  bar, 
there  must  be  an  express  promise  to  pay,  or  an  aeknowledsrment 
of  the  debt  unaccompanied  by  reservations  or  conditions,  from 
which  an  implied  promise  will  arise,  and  the  writiujic  ou^ht  to  be 
such  a  one,  as  if  declared  upon,  would  support  the  action,     (p.  00.) 

3.  Commission E us  in  Chancery — Erroneous  on  Face — Excepthua. 

To  take  advanta^^^e  of  a  report  of  a  commissioner  in  chancer^'  on 
the  ground  that  the  evidence  taken  before  him  is  i4isufficieni  to 
support  his  findin«»"s,  it  is  necessary  that  the  report  be  excepted  tor 
but  where  the  report  is  erroneous  upon  its  face,  the  error  can  be 
taken  advantage  of  without  such  exception,      (pp.  Gl,  62  ) 

Appeal  from  Circuit  Court,  Monroe  County. 

Bill  by  the  Bank  of  Union  a<>-ainst  K.  B.  Nickell,  adminis- 
trator of  C.  P.  Nickell,  and  otliers.  Decree  for  plaintiff  and 
defendants  appeal. 

Rowan  &  Bockjess,  foi*  ai)pt»llants. 

J.  1).  Logan  and  John  Osboknk,  for  ai)pellee. 

Sandeks,  Juixie: 

The  Bank  of  Union  hrou^^ht  a  chancery  suit  in  the  circuit 
court  of  Monroe  county  ai>ainst  H.  B.  Nickell,  admr.  of  C. 
Patton  Nickell,  deceased,  for  the  purpose  of  settling-  up  his 
estate.  Upon  the  maturity  of  the  hill  the  case  was  referred 
to  M.  J.  Kestei',  commissioner  in  chancery,  and  thereafter 
the  commissioner  made  and  tiled  his  i-eport,  as  directed  by 
the  decree,  and,  among*  other  things,  rei)orted  a  debt  in  fav- 
or of  James  B.  Fisher  for  the  sum  of  $109.78,  with  interest 
from  January  12th,  1S99,  and  another  for  the  sum  of  S251.G2 
in  favor  of  J.  1).  Ijogan,  special  receiver  in  the  case  of  MV, 
W.  Brown  vs.  (ieo.  liemon's  heirs  rt  aL  The  report  was 
excepted  to  by  K.  B.  Nickell,  adnn\,  in  so  far  as  it  allowed 
any  part  of  the  debt  claimed  l)y  Fislier,  first,  ])ecause  there 
was  no  proof  of  the  debt,  and,  second,  because,  if  proven,  it 
was  barred  by  the  statute  of  limitations.  On  the  23rd  day  of 
October,  19(>;^,  a  decree  was  entered  sustaining  said  excep- 
tion endorsed  as  to  the  Fisher  debt,  as  to  the  sum  of  J?1S.(H>, 
and  overruling  the  exception  as  to  the  residue,  and  giving  a 
recovery  in  favor  of  Fisher  for  55^91.78,  with  interest  from 
Jan.  12,  1^99,  and  a  recovery  in  favor  of  J.  1).  Logan,  si)ec- 
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ial  receiver,  for  the  sum  of  $251. ()2.  Thereafter  K.  B.  Xick- 
ell,  aihnr.,  rf  n1,  tiled  a  ])ill  of  review  against  the  Bank  of 
Union,  .-/  ai,  asking  that  tlie  final  decree  of  ()ctol)er  28, 
1903,  adjudicating  the  said  claims  of  Fisher  and  Logan,  re- 
ceiver, be  reviewed  and  reversed,  and,  on  the  18th  day  of 
March,  1904,  the  defendants  demurred  to  the  bill  of  review, 
which  demurrer  was  sustained  and  said  bill  was  dismissed, 
and  the  defendants  filed  their  petition  for  an  appeal  from  the 
final  decrees  entered  at  the  October  term,  1903,  taking  recov- 
eries in  favor  of  Fisher  and  Logan,  receiver,  and  the  March 
term,  1904,  dismissing  the  bill  of  review. 

The  first  question  is,  should  the  court  have  sustained  the 
exception  to  the  commissioner's  report  as  to  the  Fisher  debt? 
The  commissioner  certified  with  his  rei)ort  all  the  evidence 
that  was  taken  before  him,  and  among  the  witnesses  who 
testified  relative  to  this  claim  was  Fisher,  the  creditor.  Ob- 
jection was  made  to  his  evidence  upon  the  ground  that  his 
claim  was  based  upon  a  personal  transaction  had  with  C. 
Patton  Nickell,  who  was  deceased  at  the  time  of  the  giving 
of  his  evidence,  and  under  section  23,  chapter  130,  of  the 
Code,  this  objection  is  based,  and  is  clearly  sound,  But  it  is 
claimed  by  Fisher  that  without  his  testimony  that  there  is 
sufficient  evidence  to  supi)ort  the  finding  of  tiie  commissioner 
as  to  his  claim,  But  we  find  that  there  is  no  evidence  that 
could,  from  any  standpoint  of  view,  Ix?  considered  as  suffici- 
ent to  estal)lish  his  debt,  the  only  other  witnesses  being  Mil- 
ler and  Cummings,  neither  of  whom  seem,  from  their  evi- 
dence, to  know  anything  about  this  transaction;  and  the  let- 
ter of  C.  Patton  Xickell,  which  was  introduced  before  the 
commissioner  and  filed  along  with  his  report,  and  relied  upon 
by  Fisher  to  prove  his  claim,  certainly  does  not  do  so.  All 
that  he  says  in  the  letter  is:  *'  I  herewith  enclose  you  check 
for  S15.00,  it  is  the  best  I  can  do  for  you  at  present."  Now, 
there  is  no  statement  here,  except  by  implication,  that  he,  at 
that  time,  owed  him  anything  else,  and  if  so,  there  is  nothing 
to  show  what  the  amount  of  it  is.  Therefore,  the  commissioner 
could  not  have  based  any  allowance  to  Fisher  upon  this  letter. 
There  should  be  evidence,  Ijefore  a  recovery  can  Ije  taken,  to 
show  that  the  decedent,  Nickell,  was  indei:)ted  to  Fisher,  and 
if  so,  in  what  sum,  and  there  is  no  evidence  from  wdiich  this 
can  l)e  fairly  inferred,  to  say   nothing  al)out  that  full  proof 
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which  should  be  required  to  establish  claims  of  this  charac- 
ter. 

Then,  again,  the  exception  on  the  ground  that  Fisher's 
claim  is  barred  by  the  statute  of  limitations  is  well  taken,  the 
entire  account  being  made  in  the  year  1895,  and  the  years 
preceding,  and  this  suit  l)eing  brought  on  the  28th  of  April, 
1902,  more  than  five  years  since  the  last  item  in  the  account 
appears  to  have  V)een  charged.  Not  one  of  these  items  ap- 
pears to  have  been  charged  later  than  March  7,  1895,  But 
it  is  contended  for,  on  behalf  of  Fisher,  that  the  letter  of  C. 
Patton  Nickell,  filed  before  the  commissioner,  constitutes  a 
new  promise  or  acknowledgment  of  the  de])t,  such  as  to  re- 
move the  bar  of  the  statute  of  limitations,  and  that  in  com- 
puting the  time  it  should  date  from  the  12th  day  of  January, 
1899,  the  date  of  the  letter.     This  letter  is  as  follows: 

"Sinks  Grove,  \V.  Va.,  Jan.  12th,  1899.  Mr.  J.  B.  Fish- 
er, Dear  Sir: — I  enclose  check  for  §15,00,  it  is  tlie  best  I  can 
do  for  you  at  present.  I  just  happened  to  get  it  yesterday, 
Hope  this  will  be  satisfactory.  Love  to  all.  With  kind, 
wishes  to  all  the  family  I  am  your  obedient  servant.  C.  Pat- 
ton  Nickell.  Please  send  me  a  receipt  for  tlie  S15.00  fifteen 
dollars.'" 

There  is  nothing  contained  in  tliis  letter  that  even  shows 
an  acknowledgment  on  the  part  of  Nickell  tliat  he  is  indebt- 
ed to  Fisher,  and  if  it  could  be  so  construed,  it  certainly  does 
not  fix  any  specific  sum,  which  would  have  to  l>e  done  in 
order  to  remove  the  statute.  In  order  to  create  such  a 
promise  under  the  law  as  to  take  tlie  claim  without  the 
statute  of  limitations,  there  must  l)e  an  expi-ess  promise  to 
pay,  or  an  acknowledgment  unaccompanied  hy  reservations 
or  conditions,  from  which  an  implied  promise  will  arise,  and 
the  promise  ought  to  l)e  such  a  one  that  if  declared  upon 
would  supix)rt  itself.  All  that  Nickell  did  was  to  send  Fish- 
er the  check  for  §15.00,  and  say  to  him,  ''this  is  the  best  I 
can  do  for  you  at  present."'  How  could  this  Ix*  construed  as 
a  promise  to  pay  or  an  acknowledgment  of  the  debt^  There 
is  no  sum  named  and  no  reference  to  anything  by  which  it 
could  \ye  ascertained,  and  nothing  in  tlie  letter  to  show  that 
he  did  not  intend  to  rely  upon  the  statute  of  limitations. 

"An  acknowledgment  in  writing,  to  oi>erate  as  a  new- 
promise  to  remove  the  bar  of  the  statute  of  limitations,  must 
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be  a  clear  and  definite  acknowledgment  of  a  precise  sum, 
plainly  importing  a  willingness  and  liability  to  pay,  not  in 
an,v  wise  conditional,  nor  by  way  of  compromise  or  attempt 
at  settlement."— .SY//<!^/*  v.  Zaure/  Fori'  OH  dr  Coal  Co.,  47 
W.  Va.  838. 

Where  a  party  relies  ujwn  a  new  promise  to  remove  the 
statute  of  limitations,  the  burden  is  upon  him  to  show  such 
promise. 

'"  The  burden  of  removing  the  bar  of  the  statute  of  limita- 
tions, by  a  new  promise,  rests  upon  the  defendants;  and  an 
acknowledgment  or  admission,  to  have  that  effect,  must  not 
only  loe  unqualified  in  itself,  but  there  must  be  nothing  in 
the  attendant  acts  or  declarations  to  modify  or  rebut  the  in- 
ference of  willingness  to  pay,  which  naturally  and  prhua  facie 
arises  from  an  unqualified  admission.'" — Sfathnbury  v.  Stans- 
hunjH  Admr'x,  23  W.  Va.  23. 

''A  new  promise  must  not  be  uncertain.  It  must  acknowl- 
eilge  a  fixed  sum  or  balance  which  admits  of  ready  ascertain- 
ment. ■** —  Qnarn'er\H  Adinr.  v.  Qiiarrlern  Ihtra^  36  W.  Va. 
310. 

Numerous  authorities  could  te  cited  to  supi)ort  this  view, 
hut  it  is  entirely  unnecessary  to  do  so,  in  view  of  the  fact 
that  it  is  such  a  well  established  legal  projwsition. 

The  appellants  did  not  except  to  the  report  of  the  commis- 
sioner as  to  the  debt  for  which  a  recovery  was  taken  in  the 
decree  of  October  23,  1903,  of  $251.62,  in  favor  of  Logan, 
receiver,  but  claim  that  they  have  aright  to  take  advantage  of 
it  in  this  Court  for  the  first  time.  A  party  has  the  right  to 
take  advantage  of  any  error  appearing  upon  the  face  of  a 
commi/csioners  report  without  excepting  thereto.  This  is 
the  well  settled  law  of  this  State,  having  been  decided  time 
and  again.  Wuidoitt  v.  Steicart,  48  W.  Va.  488;  Kaater  v. 
Lyon,  40  W.  Va.  161;  Bank  v.  Shirley,  26  W.  Va..  563. 
But  unless  the  error  appears  upon  the  face  of  the  report,  it 
will  be  presumed  by  the  court  as  admitted  to  be  correct  by 
the  parties,  not  only  so  far  as  it  settles  the  principles  of  the 
account,  but  also  in  regard  to  the  sufficiency  of  the  evidence 
ui)on  which  it  is  founded.      Poling  v.   Huffman,  28  W.  Va. 


"  Where  a  commissioner's  report  is  confirmed  without  ex- 
ception this  Court  will  not  look  into  the  evidence  on  which  it 
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is  founded  or  by  which  it  mi^ht  be  affected,  but  will  accei)t 
the  findings  of  such  commissioner  as  to  all  the  facts  (lei)end- 
ing  on  extrinsic  evidence  as  final  and  conclusive." — Lon(/  v. 

Tr/7/;.s',  50  W.  Va.  341. 
And  also  see  cases  of    Ofrfj/  v.    ('h(ilf\iiif^  14  W.  Va.  531; 

Ward  v.  Ward,  21  W.  Va.  2(>2;  Thomp^ou  v.  CatlM,  24  W. 
Va.  525. 

We  cannot  look  to  the  evidence,  ])ecause  that  cannot  Ix? 
treated  as  the  face  of  the  repoi-t,  l)ut  in  oi-der  to  take  advant- 
age of  the  insufficiency  of  the  testimony  to  establish  a  claim, 
exception  should  I:>e  endorsed  to  the  report,  pointing  out 
specifically  the  reasons  why  the  claim  should  not  have  l.>een  al- 
lowed. There  is  abundant  authority  to  show  that  the  evi- 
dence should  not  be  considered  in  determining  the  question 
as  to  whether  or  not  there  is  error  upon  tlie  face  of  the  re- 
port. Among  them  are  the  cases  of  Bunk  v.  Shirley^  nupra; 
Ki^sUi'  V.  Lyon,  f<upra.  The  Court  holds  in  these  cases  that 
the  only  thing  that  can  l)e  treated  as  the  face  of  the  report 
is  tlie  face  of  the  report  pi-oper,  and  the  pleadings  in  the 
cause.  It  does  not  include  depositions  and  documentary  evi- 
dence. Therefore,  the  position  taken  that  the  evidence  does 
not  sustain  the  Logan  claim  cannot  l>e  considered,  for  the 
reason  that  no  exception  was  taken  to  the  report  on  that 
ground.  Not  l)eing  able  to  look  to  the  evidence  on  the 
question  of  the  Logan  claim,  it  is  proper  to  inquire,  is  there 
any  error  upon  the  face  of  the  report.  The  appellants  i)oint 
out  none,  and  wq  see  from  the  report  that  the  commissioner, 
upon  the  question  of  reporting  the  indebtedness  against 
NickelKs  estate,  says:  ''Statement  No.  3.  Showing  all  the 
debts  against  the  estate  of  C.  Pattim  Nickell,  dec\l,  with 
their  amounts,  dignities  and  priorities,''  and  in  this  state- 
ment, under  ''class  three,''  he  refers  to  a  decree  of  March  2, 
1900,  showing  the  appointment  of  J.  I).  Logan,  special  re- 
ceiver, to  collect  from  C.  Patton  Nickell  and  others  the  sum 
of  S185.11,  with  interest,  making,  as  of  October  20th,  1903, 
the  sum  of  $251.62,  the  amount  of  the  recovery  in  favor  of 
Logan,  receiver.  This  reports  the  claim  of  Logan,  receiA^er, 
against  the  estate  of  C.  Patton  Nickell,  dec'd,  and  in  favor 
of  Logan,  receiver,  the  person  the  report  shows  was  appoint- 
ed to  collect  it,  and,  therefore,  we  find  no  error  \x\yon  the 
face  of  the  commissioner's  report  as  to  this  debt. 
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The  decree  of  the  circuit  court,  entered  on  the  t^3i'd  day  of 
()ctol)er,  1903,  contii*niin^  the  commissioner's  report,  is 
moditied  and  corrected  in  so  far  as  a  recovery  is  taken  in 
favor  of  James  B.  Fisher  for  the  sum  of  S91.78,  with  in- 
terest from  January  12th,  1899,  and  this  recovery  is  stricken 
from  said  decree;  and  the  decree,  in  all  other  respects,  is 
affirmed. 


CHARLESTON 

Sterringku  V  ^Iackie  &  Co. 
Submitted  January  13,  19or).       Decided  January  31,  1905. 

1.  Execction. 

Anoxeculion  issueel  by  Ihe  clorU  of  tho  circuit  court  upon  a  judg 
menl  of  a  justice  without  a  transcript  of  such  judt^ment  liavin^ 
been  filed  in  such  clerk's  office  as  required  by  section  118  of  chaj)- 
ter  50  of  the  C'ode,  is  void  as  between  the  parties,     (p.  04.) 

2.  Execution — Circuit   Clerk.— Justice's  Transcript. 

The  fllin;[^  of  an  abstract  of  a  judflrment  of  a  justice  in  the  clerk's 
office  of  the  circuit  court  of  the  county  in  which  the  jud;;inent  was 
rendered  is  not  a  compliance  with  the  X)rovision  of  said  section 
which  requires  a  transcript  of  such  judirment  to  be  filed.  The 
filing  of  such  abstract  confers  no  authority  ui)on  the  clerk  of  said 
circuit   court   to  issue  an  execution  on  such  jud«rnient.     (p.  (m.) 

H.    Execution — Motion  to  Quash. — Notice. 

Where  a  party  appears  g-enerally  and  resists  a  motion  to  quash 
an  execution  without  objection  for  want  of  notice  of  the  motion, 
he  thereby  waives  the  notice  thereof  required  by  section  17  of 
chapter  140  of  the  Code.     (pp.  0.').  (WJ.) 

Error  to  Circuit  Court,  Tucker  County. 

Action  by  J.  A.  Sterringer  against  John  Mackie  &  Co., 
and  others.  Judgment  for  plaintiff.  Defendant  John  Mac- 
kie brings  ^rror. 

jRt^'erf<ed. 

Charles  L.  Finnell,  for  plaintiff  in  error. 
W.  B.  Maxwell  and  J.  Wm.  Haumax,    for   defendant  in 
error. 

Cox,  Judge. 

This  is  a  writ  of  error  to   an   order  of  the  circuit  court 
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of  Tucker  county,  overruling  the  motion  of  plaintiff  in  error 
John  Mackie,  late  a  member  of  the  firm  of  John  Mackie  & 
Co.,  to  quash  two  executions  purporting  to  l)e  issued  by  the 
clerk  of  the  circuit  court  of  said  county  upon  a  judgment  of 
a  justice.  The  first  was  issued  on  July  1,  1895,  and  the  sec- 
ond on  Noveml)erl26,  1903.  The  evidence  on  the  motion  ap- 
pears Ijy  bill  of  exceptions,  which  includes  a  copy  of  the  judg- 
ment from  a  docket  of  the  justice. 

In  determining  the  validity  of  these  executions  it  is  mate; 
rial  to  inquire  upon  what  they  were  based.  Section  118  of 
chapter  50  of  the  Coile  provides  how  executions  upon  a  judg- 
ment of  a  justice  may  be  issued  by  the  clerk  of  the  circuit 
court  of  the  county  in  which  the  judgment  was  rendered. 
This  statute  reriuires  that  a  transcript  of  such  judgment  of 
the  justice  shall  l)e  filed  before  the  clerk  is  authorized  to  is- 
sue executions  on  the  judgment.  A  transcript,  according  ta 
its  derivation  and  as  generally  used  and  understood,  is  in  ef- 
fect a  copy.  Bouvier's  Law  Dictionary  defines  a  transcript 
to  be  a  copy  of  an  original  writing  or  deed.  The  legislature 
has  provided  that  by  filing  a  transcript  of  a  judgment  of  & 
justice  in  the  clerk's  office  of  the  circuit  court  of  the  county 
in  which  the  judgment  was  rendered,  the  clerk  may  issue  ex- 
ecutions thereon  in  the  same  manner  and  with  like  effect  as 
if  the  judgment  had  been  rendered  by  the  circuit  court.  The 
transcript-evidence  of  the  judgment  filed  in  the  clerk's  office 
is  the  authority  of  the  clerk  to  issue  an  execution  on  the 
judgment.  The  filing  of  the  transcript  is  a  prerequisite  to 
the  issuing  of  an  execution  by  the  clerk.  Without  it  he  has 
no  authority  to  issue  an  execution  upon  a  judgment  of  a  jus- 
tice. In  examining  this  record  we  find  the  only  pretense  of 
the  filing  in  the  clerk's  office  of  a  transcript  of  the  judgment 
of  the  justice,  supporting  the  two  executions  in  controversy 
in  this  case,  is  a  paper  copied  in  the  printed  record  at  page 
9,  which  copy  is  a  part  of  the  bill  of  exception.  This  paper 
has  the  following  caption:  "Second,  a  copy  from  the  records 
in  the  office  of  the  Clerk  of  the  said  Circuit  Court,  showing 
that  a  transcript  of  said  judgment  was  filed  in  the  office  of 
said  Clerk  on  the  1st  day  of  July,  1895,  and  an  execution  is- 
sued on  the  same  day  marked  'Petitioner's  exhibit  No.  2,'  in 
the  words  and  figures  following. -'  To  this  paper  is  api)ended 
the  following  certificate  of  the  Clerk:      ''Transcript  of  judg- 
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ment  rendered  by  Wm.  E.  Talbott,  a  Justice  of  the  Peace 
for  Tucker  Co.,  W.  Va.,  on  the  11th  day  of  June,  1892,  and 
entered  here  on  the  execution  docket  on  this  the  1st  day  of 
July,  1895,  by  order  of  plaintiff\s  counsel.  Teste:  C.  W. 
Minear,  Clerk.  •'  The  body  of  this  paper  is  not  a  transcript 
of  the  judgment  of  the  justice,  })ut  at  best  a  most  imi)erfect 
abstract  of  the  judgment  of  the  justice.  In  styling  the  judg- 
ment there  is  added  an  additional  defendant,  as  appears  when 
compared  with  the  copy  from  the  justice's  docket.  It  does 
not  give  the  date  of  the  judgment,  the  name  of  the  justice 
rendering  it,  or  the  county  in  which  it  was  rendered.  This 
is  the  only  instrument  found  in  the  record  which  could  be 
claimed  to  give  any  authority  to  the  clerk  of  the  circuit  court 
to  issue  an  execution  on  the  judgment  referred  to.  An  ab- 
stract of  a  judgment  ordinarily  means  a  mere  brief  and  not 
a  copy  of  that  from  which  it  is  taken.  Dfcklnson  v  7?.  J?. 
(k,  7  W.  Va.  418.  Where  the  existence  of  a  judgment  is 
put  in  issue  a  mere  abstract  will  not  be  received  as  proof  of 
the  judgment  and  disi)ense  with  the  necessity  of  producing 
an  authenticated  copy  of  such  judgment.  Anderson  v.  Nagle 
ft  aL  12  W.  Va.  98.  The  filing  of  a  mere  abstract  will  not 
meet  the  requirements  of  the  statute  providing  for  a  trans- 
cript. We  are  not  unmindful  that  the  imperfect  abstract 
mentioned,  with  its  caption  and  certificate  as  above  set  forth^ 
was  originally  filed  by  the  plaintiff  in  error  with  his  petition 
for  stay  of  proceedings  upon  said  executions  and  is  therein 
referred  to  as  a  copy  from  the  execution  book;  but  this  does 
not  change  the  character  of  the  paper  when  it  comes  here  by 
bill  of  exceptions  as  part  of  the  evidence.  It  speaks  for  it- 
self, and  is  not  sufficient  to  support  the  executions  issued  by 
the  clerk  of  the  circuit  court.  The  executions  are  not  sim- 
ply voidable,  but  are  void  as  between  the  parties  for  want  of 
any  authority  in  the  clerk  of  the  circuit  court  to  issue  them; 
and  the  motion  of  the  plaintiff  in  error  should  have  been  sus- 
tained by  the  circuit  court  and  the  executions  quashed. 

The  attorney  for  the  def endent  in  error  claims  in  his  brief, 
and  cross-assigns  as  error,  that  reasonable  notice  of  the  mo- 
tion to  quash  was  not  given  the  def  endent  in  error,  as  re- 
quired by  section  17  of  chapter  140  of  the  Code.  This  may 
be  true,  but  is  this  error?  The  defendant  in  error  appeared 
generally  and  resisted  the  motion  in  the  circuit  court  without 
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aay  objection  for  want  of  notica,  and  he  must  bs  taken  to 
have  waived  the  notice  and  his  rig^ht  to  object  for  want  the  re - 
'of .  He  stands  in  the  same  position  as  if  such  notice  liad  teen 
given  and  properly  served  upon  him.  Groves  v.  County 
Court,  42  W.  Va.  587;  Frank  v.  Zelgler,  46  W.  Va.  614; 
Shejyherdy.  Brmon,  30  W.  Va.  13;  and  other  cases  before 
this  Court. 

For  the  reasons  alx>ve  stated,  the  judgment  of  the  circuit 
court  of  Tucker  county  entered  on  the  20th  day  of  June, 
1904,  overruling  the  motion  to  quash  the  two  executions  men- 
tioned, is  reversed  and  annulled;  and  this  Court,  proceeding 
to  enter  the  judgment  which  the  circuit  court  should  have 
^entered,  it  is  ordered  that  the  motion  of  plaintiff  in  error, 
John  Mackie,  to  quash  the  two  executions  issued  by  the  clerk 
of  the  circuit  court  of  Tucker  county,  the  first  on  the  1st 
day  of  July,  1895,  and  the  second  on  the  26th  day  of  Novem- 
ber, 1903,  be  sustained,  and  that  the  said  executions  and  each 
of  them  Ije  quashed. 

Reverned, 


,57    ««,  CHARLESTON 

«7     66i  Harman  &  Crockett  v.  Maddy  Brothers. 

fM       83 

Submitted  January  17,  1905.       Decided  January  31,  1905. 

1.  Sbttlkmbnt — Mistake, 

An  item  omitted,  by  mistake,  accident  or  fraud,  from  a  settled 
account  between  individuals,  growing  out  of  an  ordinary  business 
transaction,  such  as  a  sale  of  cattle,  may  be  recovered  in  an  action 
of  asmmpsU.    (pp.  72,  73.) 

2.  In'structionb  to  Jury.— /ury  Trial, 

If,  upon  the  trial  of  the  issue  in  such  case,  the  court  instruct  the 
jury  that  they  shall  regard  the  settlement  as  prima  facie  correct, 
and  that  the  plaintiff  can  recover  only  upon  clear  and  satisfactory 
proof  of  the  mistake,  it  is  not  prejudicial  error  to  refuse  to  further 
instruct  that  the  proof,  in  order  to  warrant  a  recovery,  must  be  full, 
(p.  09.) 

3.  Instructionb  to  Jury.— Jfiwf  be  Clear  and  Based  on  Evidence. 

The  giving  of  an  instruction  which  by  reason  of  its  susceptibilit}- 
of  such  interpretation  as  will  make  it  express  a  proposition  at  vari 
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ance  with  the  law  applicable  to  the  evidence  which  forms  its  sub- 
ject matter,  is  erroneous  and  prejudicial,  although  anotheri  nter- 
pretation  of  it  in  harmony  with  the  law  is  not  precluded  by  its 
terms,     (p.  72.) 

4.    Jury  Trla^l. — EmUiice,  —Province  of  Jury  not  to  he  Invaded, 

The  weight  to  be  accorded  to  evidence  is  matter  for  determina- 
tion by  the  jury,  and  an  instruction  which  wholly  or  partially  with- 
draws it  from  their  control,  by  limiting  or  defining  it,  is  generally 
cause  for  reversal,     (p.  72.) 

Error  to  Circuit  Court,  Monroe  County. 

Action  by  Harman  &  Crockett  agfainst  Maddy  Brothers. 
Judgment  for  plaintiffs,  and  defendants  bring  error. 

John  Osborxe  and  Rowan  &  Boggess,  for  plaintiffs  in 
error. 

J.  D.  Logan  and  J.  A.  Meadow,  for  defendants,  in  error. 

POFFENBARGER,  JUDGEI 

Reversal  of  a  judgment  for  $463.95,  in  an  action  of  assump- 
sit^ is  sought  here,  upon  the  theory  that  the  trial  court  erred 
in  giving  certain  instructions,  in  refusing  others  and  in  over- 
ruling a  motion  to  set  aside  the  verdict,  first,  because  of  the 
misconduct  of  a  juror,  and,  second,  because  it  is  against  the 
weight  and  preponderance  of  the  evidence. 

The  declaration  contains  only  the  common  counts,  but  the 
object  and  purpose  of  the  suit,  as  shown  by  the  evidence, 
was  to  open  a  settled  account  and  recover  said  sum,  as  the 
amount  of  an  item  inadvertently  omitted  in  making  the  set- 
tJement.  C.  C.  Harman  and  E.  King  Crockett,  partners, 
doing  business  as  Harman  and  Crockett,  and  residing  in  Taze- 
well county,  Virginia,  sold  to  Maddy  Bros.,  of  Monroe 
county,  West  Virginia,  in  the  fall  of  1902,  sixty-six  head  of 
cattle,  twenty-five  of  which  were  known  as  the  J.  D.  Hona- 
ker  cattle,  weighing  27,050  lbs.;  nine  as  the  J.  D.  Honaker 
Thome  Place  cattle,  weighing  10,325  lbs.;  nine  as  the  J.  B. 
Shannon  cattle,  weighing  8,970  lbs.;  sixteen  as  the  W.  E. 
Harry  cattle,  weighing  16,794  lbs. ;  six  as  the  C.  C.  Harman 
cattle,  weighing  6,505  lbs.;  and  one  as  the  heifer,  weighing 
820  lbs.  On  the  day  of  the  settlement,  Maddy  Bros,  gave  to 
Harman  and  Crockett,  as  payment  in  full  for  the  cattle,  one 


Digiti 


zed  by  Google 


68  Hakman  &  Crockktt  r,  Maddy  Bros.  [57 

check  for  $2,400  and  another  for  $452.  These  were  dated 
Octol^er  4,  1902.  The  settlement  was  made  Oct<)l.>er  7,  1902, 
and  a  receipt  was  i^iven  for  the  §2,852,  **as  payment  in  full 
for  66  cattle.''  On  the  9th  day  of  October,  1902,  Harman 
wrote  that  he  had  discovered  that  the  checks  did  not  cover 
the  price  of  the  heifer.  On  the  next  day,  he  wrote  Maddy 
Bros,  that  he  had  discovered  that  the  S452  check  had  not 
been  signed,  and  saying  he  had  enclosed  it  for  signature.  On 
the  20th  day  of  Octol^er,  19o2,  not  having  received  the  check, 
he  made  another  inciuiry  al)out  it  and  again  referred  to  the 
omission  of  the  price  of  the  heifei'.  On  the  27th  day  of 
October,  he  wrote  another  letter,  containing  a  statement 
showing  what  the  cattle  amounted  to  according  to  the  weights 
and  prices,  and  that,  after  deducting  the  one  $2,400  check 
there  remained  due  $S5().  10,  and  asking  for  a  check  in  pay- 
ment thereof.  Later,  a  sight  draft  was  made  on  Maddy 
Bros.,  and  then,  on  December  2,  1902,  they  wrote  for  an 
explanation,  acknowledging  the  receipt  of  the  letter,  calling 
attention  to  the  want  of  signature  to  the  $452  check,  and  re- 
(luesting  its  return  to  them  for  signature.  On  Decemljer 
8th,  Harman  and  Crockett  replied  to  this  letter,  rei)eating 
their  statement  and  showing  the  balance  for  which  the  draft 
had  Ix^en  made.  The  plaintiffs  claim  the  contract  prices  of 
the  cattle  to  have  been  $4.75  per  hundred  for  the  Honaker 
cattle,  $4.50  for  all  the  others  except  the  heifer  and  $8. 50  for 
the  heifer.  And  they  claim  that  the -error  is  the  omission  of 
the  J.  B.  Shannon  cattle.  In  support  of  this,  they  produce 
the  papers  on  which  they  say  the  calculation  of  the  amount 
due  was  made  by  them.  There  seems  to  be  no  disagreement 
about  the  weight  of  the  cattle,  but  the  defendants  claim  the 
price  of  the  Honaker  cattle  to  te  $4.10  per  hundred;  part  of 
the  Harman  cattle  $3.95,  and  part  of  them  $4.50;  the  Shan- 
non cattle  $3.95;  the  W.  E.  Harry  cattle  $3.87;  and  the 
heifer  $3.50.  When  the  contract  w^as  made,  on  or  about 
September  4,  1902,  Harman  and  Crockett  gave  to  Maddy 
Bros,  a  memorandum  thereof  and  Maddy  Bros,  gave  to  Har- 
man and  Crockett  written  evidence  of  the  purchase  on  their 
part.  These  two  papers  were  produced  on  the  day  of  settle- 
ment. Maddy  Bros,  claim  the  one  they  had  given  was  re- 
turned to  them  at  the  time  of  the  settlement  and  then  and 
there  destroyed,     Harman  and  Crockett  produced  as  evidence 
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in  this  case  what  they  assert  to  liave  l)een  the  memorandum 
given  by  them  on  September  4,  1902,  to  Maddy  Bros.,  it 
being  claimed  that  it  was  returned  to  them  at  the  time  of  the 
settlement.  It  specifies  the  prices  contended  for  by  the  plain- 
tiffs. The  defendants  say  this  paper  is  a  fal)rication.  On 
the  other  hand,  Maddy  Bros,  produced  a  clieck  book  which 
they  say  contains,  on  the  backs  of  certain  checks  and  the 
cover  of  the  lx)ok,  the  calculations  made  by  them  at  the  time 
of  the  settlement.  This  the  plaintiffs  denounce  as  a  fabrica- 
tion of  evidence  on  the  part  of  defendants.  They  say  the 
stub  in  that  check  book  was  not  written  with  the  same  y>en 
and  ink  that  the  check  was  written  with  and  the  check  was 
produced  for  the  i>urpose  of  comparison. 

After  this  and  other  evidence  had  been  introduced,  the  de- 
fendants reriuested  the  court  to  instruct  the  jury  that  if  they 
should  find  a  settlement  had  been  made,  checks  given  in  full 
for  the  amount  found  due,  and  a  receipt  taken  from  the 
plaintiffs  for  the  same,  they  should  regard  such  settlement 
as  prima  fade  correct  and  hold  it  to  be  conclusive,  unless 
the  plaintiffs  should  show  by  full  and  clear  x)roof  that  a  mis- 
take had  in  fact  been  made.  The  court  struck  out  the  words 
"full  and''  and  made  the  concluding  phrase  say  "unless  the 
plaintiffs  show  by  clear  proof  that  a  mistake  was  in  fact 
made."  This  modification  made  no  substantial  alteration  in 
the  instruction,  ^fahah^  v.  XcaJc,  28  W.  Va.  57,  80,  is 
eite<l  to  sustain  the  assignment  of  error.  That  case  does  not 
use  the  word  ''full.''  It  only  says  the  mistake  or  fraud  shall 
l)e  clearly  shown.  Xtjf'w  Wooding,  8*3  Va.  482,  is  also  cited. 
The  language  of  the  court  there  is  that  the  settlement  will 
not  l)e  disturbed  unless  the  party  furnish  clear  proof  of  a 
mutual  mistake  or  a  fraud.  Neither  word  has  any  technical 
meaning  or  force  and  if  the  instruction,  by  the  use  of  the 
words  ''clear  proof,''  sufficiently  directed  the  minds  of  the 
jury  to  the  requirement  that  there  must  be  substantial  and 
prei)onderating  evidence  of  the  mistake,  such  as  to  satisfy 
them  of  its  existence,  nothing  more  was  required.  In  an  in- 
struction given  at  the  instance  of  the  plaintiffs,  the  court  said 
the  testimony  must  l)e  clear  and  the  proof  satisfactory  to  war- 
rant a  recovery.  The  common  sense  import  of  this  is  that  the 
evidence  must  satisfy  the  minds  of  the  jurors,  convince  them 
of  the  existence  of  the  mistake.     If  the  addition  of  anything 
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to  the  woixl  *'clear"  was  necessary,  it  has  been  supplied  in 
this  last  instruction.  The  legal  effect  of  a  mere  statement  of 
an  account  is  to  dispense  with  proof  of  the  items  of  which  it 
is  composed,  make  the  result  prhna  fade  correct  and  cast 
upon  the  party  denying  its  correctness  the  burden  of  proving 
a  mistake  or  fraud  as  gi*ound  for  re-oi)ening  it.  Loehwood 
V.  Thon}^,  18  N.  Y.  285;  Wharton  v.  Andernon,  28  Minn. 
301.  To  open  a  settled  account,  a  higher  degree  of  proof  is 
necessary  than  in  the  case  of  a  stated  account,  but  the  rule 
requires  only  clear  and  convincing  evidence.  In  Chuhbuek 
V.  Vermin^  42  N.  Y.  432,  it  is  stated  as  follows:  ''A  party 
who  seeks  to  open  a  settlement  of  accounts,  on  the  gi'ound 
of  mistake,  assumes  the  burden  of  proving  distinctly  wherein 
the  mistake  consisted,  and  of  furnishing  the  data  by  which 
it  may  be  corrected.*"  The  common  law  does  not  recognize 
the  Roman  Civil  law  division  of  proof  into  two  classes,  plt-ua 
prohat(02inii\,Hein!pJtn4iprohatfo.  1  Greenl.  Ev.  section  119,  Vol. 
3,  section  409.  If  it  did,  the  proof  in  this  case  is  not  within 
the  rule. 

Instruction  No.  1,  given  at  the  instance  of  the  plaintiffs, 
reads  as  follows:  ''The  court  instructs  the  jury  that  when 
an  accusation  is  made  by  one  party  against  another  of  the  ex- 
istence of  a  certain  fact,  and  the  party  called  upon  for  a 
reply,  and  he  failing  to  reply,  when  men  MunuJarly  situated 
under  like  circumstances  should  do  so  the  fact  of  not  so  doing 
is  considered  by  the  law  a«s  an  admission  of  the  correctness 
of  the  accusation  or  existence  of  the  fact."  Of  this  the 
plaintiffs  in  error  complain  bitterly.  They  say  it  virtually 
tells  the  jury  that  the  silence  of  Maddy  Bros.,  after  their  at- 
tention had  teen  called  to  the  error,  and  pay  for  the  alleged 
omitted  item  had  teen  demanded,  for  a  period  of  more  than 
two  months,  amounts  to  a  conclusive  admission  of  their 
liability.  In  other  words,  they  say  the  court,  by  giving  said 
instruction,  rather  pressed  upon  the  jury,  as  a  presumption 
of  law,  the  view  that  this  conduct  on  the  part  of  defendants 
is  sufficient  proof,  without  regard  to  any  other  circumstance, 
to  warrant  a  verdict  against  them.  On  the  other  hand,  for 
the  defendants  in  error,  the  instruction  is  regarded  as  only 
intended  to  fix  in  the  minds  of  the  jury  that  the  circumstance 
of  silence  is  an  evidential  fact  for  their  consideration.  Such 
is  undoubtedly  the  character  of  that  fact.     It  does   not   rise 
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to  the  dignity  of  an  estoppel  and  cannot  be  regarded  as  con- 
clusive evidence  of  liability  on  the  theory  of  a  mistake.  In 
support  of  the  instruction,  section  197  of  Greenl.  Ev.  is  cited. 
This  only  says  that  admissions  may  be  implied  by  acquiescence, 
and  instances  a  number  of  examples  of  it  by  way  of  illustra- 
tion. The  Section  does  not  deal  with  the  weight,  or  pro- 
Imtive  force  of  such  admissions.  Consideration  of  that  is. 
postponed  to  section  212  of  the  same  volume,  where  they  are 
classed  as  non-juclicial  admissions  and  shown  not  to  be  con- 
chisive.  Among  these  are  classed  accounts  rendered,  and  of 
them  it  is  said  they  are  not  conclusive  but  are  left  at  large 
'*to  be  weighed  with  other  evidence  by  the  jury."  This  in- 
struction tells  the  jury  that  silence,  under  circumstances  call- 
ing for  a  response,  is  considered  by  law  as  an  admission  of 
tlie  existence  of  a  fact.  Admissions  other  than  judicial  ad- 
missions and  admissions  by  deed  are  seldom,  if  ever,  conclu- 
sive, unless  they  have  l)een  acted  upon  by  the  opposite  party 
to  his  prejudice  so  that  they  must  be  made  conclusive  upon 
the  party  making  them  to  the  end  that  injustice  and  injury 
may  not  result  to  the  party  who  has  acted  upon  them.. 
'* Verbal  admissions  which  have  not  been  acted  upon,  and 
which  a  i)arty  may  controvert,  without  any  breach  of  good 
faith  or  evasion  of  public  justice,  though  admissible  in  evi- 
dence, are  not  held  conclusive  against  him. ''  1  (xreenl.  Ev.  sec- 
tion 209.  After  giving  some  illustrations,  the  author  further 
says  in  this  section:  ''In  these,  and  the  like  cases,  no  wrong 
is  done  to  the  other  party  by  receiving  any  legal  evidence 
showing  that  the  admission  was  erroneous,  and  leaving  the 
whole  evidence,  including  the  admission,  to  be  weighed  by 
the  jury.'^  Such  being  the  character  of  the  admission,  the 
inquiry  is  as  to  what  the  instruction  means,  what  effect  it 
may  have  had  upon  the  jury  and  whether  it  was  improper? 
As  the  court  had  admitted  the  evidence,  there  was  no- 
reason  for  suggesting  to  the  jury  its  admissibility.  Nor  is 
it  easy  to  conceive  any  reason  for  explaining  that  it  was  in 
the  nature  of  an  admission.  Its  nature  as  such  is  readily 
perceived  without  the  aid  of  legal  knowledge.  Hence,  the 
jury  prolmbly  assumed  that  there  wa-s  some  purpose  in  giving 
it.  It  was  well  calculated  to  impress  upon  their  minds  that, 
under  some  legal  principle,  known  to  the  court  and  unknown 
to  them,  it  was  evidence  of  a  higher   nature   than  other  evi- 
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denc3  in  the  case.  The  language  is  susceptible  of  a  doul:>le 
meaning.  It  tells  the  jury  that,  tested  by  the  law,  the  act  is 
analmission.  What  sort  of  an  admission  i  A  conclusive 
admission,  or  only  a  persuasi  ve  admission  ?  How  is  the  court  to 
determine  what  construction  the  jury  gave  it?  Strictly  speak- 
ing, the  law  does  not  class  it  as  an  admission.  The  law  says  it  is 
evidence,  because  reason  and  common  sense  teach  that  it  is 
an  admission.  Therefore,  it  is  admissible  as  evidence  for 
the  consideration  of  the  jury.  As  the  instruction  is  suscepti- 
ble of  two  meanings,  and  the  jury  might,  and  probably  did, 
give  it  a  wrong  interpretation,  it  is  sucli  an  instruction  as 
was  calculated  to  mislead  and  confuse  them.  The  giving  of 
such  an  instruction  is  erroneous.  RidJroad  (b,  v.  Lafferty^ 
2  W.  Va.  104;  Bantz  v.  BuKneit,  12  W.  Va.  772.  ''Where 
an  insti'uction  asked  for  is  so  imperfectly  expressed  that  its 
true  import  is  not  readily  discernible,  and  would  tend  to 
mislead  the  jury,  it  should  1)?  refused."'  Patton  v.  Xavlga- 
tlon  Co..  i;3  W.  Va.  259.  ''It  is  error  to  give  an  instruction 
which  is  confused  in  its  language  and  calculated  to  mislead 
the  jury.''  State  \.  Sutphln,  'I'l  W.  Va.  771;  State  x. 
Cahi,  21)  W.  Va.  679;  XJclwJas  v.  Ker^haer,  20  W.  Va.  250. 

Aside  from  the  view  that  the  jury  may  have  regai-ded  the 
instruction  as  virtually  binding  upon  them  to  fiml  for  the 
plaintiffs,  the  instruction  may  be  regarded  as  one  upon  the 
weight  of  the  evidence.  Tliat  is  clearly  a  matter  within  the 
exclusive  province  of  the  jury,  and  with  wdiich  the  court  can- 
not deal  without  doing  violence  to  the  principles  of  law  gov- 
erning jury  trial.  It  is  almost  universally  held  that  an  in- 
struction u])on  the  weight  of  the  evidence  is  erroneous. 
J'Jarpt/  V.  /ulfjln(fto)i,  G4  S.  W.  40;  Baktr  v.  AW/r//,  41  Miss. 
696;  We<throok'\.  Jlowylh  '^4  111.  App.  571;  Ephhiudw 
Railroad  Co.,  57  Mo.  App.  147;     Blashf.  Instr.  section  2:>6. 

A  portion  of  the  brief  for  plaintiffs  in  error  is  devoted  to 
the  cont.mtion  that  a  settle  1  accjunt  ciinnot  be  re-opened  for 
fraud  or  mistake  in  a  court  of  law.  The  objection  seems  not 
to  have  been  brought  to  the  attention  of  the  trial  court,  but 
it  is  said  that,  as  it  relates  to  the  jurisdiction  of  the  court,  it 
may  be  made  in  tlie  appellate  court  for  the  first  time. 
Whether  it  is  made  in  time  need  not  l)e  considered  for  the 
reason  that  it  is  not  tenable,  even  if  i)roperly  made.  Juris- 
diction of  ^'uch  a  case  by  an  action  of   a^siuapHlt   was   enter- 
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taineil  in  Bafd*  v.  A/m,  5  W.  Va.  50.  To  the  same  effect,  see 
Goodtnhi  V.  Lift'  Ifiii.  Co.^  24  Conn.  591;  Rallrcxul  Co,  v. 
Ratlrodd  Co.,  157  Mass.  25S.  Settled  accounts  are  most 
usually  impeached  in  equity,  not  l)ecause  there  is  no  juris- 
diction at  law,  but  because  the  equity  forum  is  g^enerally 
preferred  on  account  of  its  better  facilities  for  careful  inves- 
tigation of  complicated  accounts.  The  jurisdiction  is  con- 
current, but  it  is  only  in  cases  of  complicated  accounts  that 
equity  will  take  jurisdiction  for  the  purpose  of  settling  an 
account.  When  an  account  has  been  settled  and  there  is  an 
effort  to  re-open  it,  equity  has  concurrent  jurisdiction  with 
the  law  courts  on  the  ground  of  mistake  or  fraud,  because 
mistake  and  fraud  are  recognized  heals  of  equity  jurisdiction, 
but  the  jurisdiction  in  equity  is  not  exclusive  in  such  cases. 
It  is  concurrent.  Xeinh^rger  v.  UT^'/y,  51  W.  Va.  624;  liuv' 
hndgf  V.  Sadler,  46  W.  Va.  39. 

The  printed  record  fails  to  disclose  the  entry  of  any  plea 
of  any  kind  in  the  case,  but  it  does  say  that  a  jury  was  im- 
paneled to  try  the  issues  joined.  Omitted  portions  of  the 
recoj-d  may  show  pleadings  sul)se(iuent  to  the  declaration, 
but,  as  there  may  be  none,  it  is  deemed  proper  to  mention 
the  matter,  since  failure  to  make  up  an  issue  has  been  held 
error  in  numerous  cases  in  which  parties  went  to  trial  with- 
out an  issue  having  been  made.  Stephmx  v.  l^riedinan^  53 
W.  Va.  79;  Rnfm^v  v.  /////,  21  \V.  Va.  152;  Shite  v.  Doug- 
hi^^,  21)  W.  Va.  770;  State  v.  CamphelK  16  W.  Va.  736. 

In  view  of  the  error  in  giving  instruction  No.  1.  for  the 
plaintiffs,  for  which  the  judgment  must  be  reversed  and  a 
new  trial  granted,  it  is  unnecessary  to  pass  upon  the  ruling 
of  the  court  on  the  motion  to  set  aside  tlie  verdict  for  either 
of  the  causes  assigned.  Comment  on  the  sufficiency  of  the 
evidence  to  sustain  it  would  be  manifestly  improper.  The 
rules  and  principles  und.M*  which  relief  m.\y  be  given  on  ac- 
count of  misconduct  on  the  part  of  jurors  are  well  settled. 
Hence,  the  only  inquiry  here  would  be  whether  the  facts  in 
this  case  would,  under  those  rules,  necessitate  the  setting 
aside  of  the  verdict.  A  decision  of  this  question  would  l)e 
of  no  value  as  a  precedent,  and  all  the  relief  a  decision  favor- 
able to  the  plaintiffs  in  error  would  result  in,  is  awarded 
them  upon  another  ground. 

The  judgment  will  be  reversed,  tlie  verdict  set  aside,  and 
the  case  remanded  for  a  new  trial. 

Rerrrned, 
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CHARLESTON 

GiBONEY  f\  Cooper  &  Cooper. 

Submitted  Septemljer  8,  1904.     Decided  January  31,  1905. 

1 . —Appearance—  Waiver  of  Process. 

A  general  or  voluntary  appearanceinaca.se  by  a  defendant  named 
therein,  is  equivalent  to  service  of  process  and  confers  jurisdiction 
of  the  person  on  the  court,     (p.  76.) 

2.  Appearance  —  Waiver  of  Detect  in  Process, 

A  general  appearance  waives  any  defect  in  the  process,  and  con- 
feis  jurisdiction  of  the  person,     (p.  76.) 

3.  Judgment  for  More  than  Claimed  in  Writ.  —  Excess^  Juiisdiction, 

Where,  in  an  action  of  assumpsit,  judgment  is  rendered  for  a 
greater  sum  than  the  damages  laid  in  the  writ  and  declaration,  the 
appellate  court  will  not  review  such  judgment,  when  such  excess 
of  damages  is  not  sufficient  to  give  said  court  jurisdiction,     (p.  76.) 

Error  to  Circuit  Court,  Ritchie  County. 

Action  by  L.  P.  Giboney  against  S.  J.  Cooi>er  and  Hugh 
Cooper.     Judgment  for  plaintiif  and  defendants  bring  error. 

H.  B.  Wood  and  McCluer  &  McCluer,  for  plaintiffs  in 
error. 
J.  Newman  and  S.  Robinson,  for  defendant  in  error. 

McWhorter,  Juixje: 

This  is  an  action  of  a^^HumpHit  brought  in  the  circuit  court 
of  Ritchie  county  by  L.  P,  Gil3oney  against  S.  J.  Cooper  and 
Hugh  Cooper,  late  partners  as  Cooper  &  Cooper.  The  dec- 
laration contains  only  the  common  counts,  and  plaintiff  tiled 
with  his  declaration  an  account  as  follows: 

Goose  Creek,  W.  Va.,  Nov.  27,  1902. 
S.  J.  Cooper  &  Cooper  to  L.  P.  Giboney,     l)r 

To  note  dated  July  22,  1901 $:J00.0O 

To  interest  to  Nov.  27,   1JK)2 1.80 

To  protest  charges  and  protest 1.10 

$302.90 

accompanied  by  an  affidavit  as   required    by   statute.      The 
writ  was  served  only  upon  the  defendant  Hugh  Cooper,  and 
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was  returned  not  found  as  to  S.  J.  Cooper.  An  order  of 
publication  was  taken  up  on  affidavit  of  non-residency  to 
S.  J.  Cooper,  and  on  the  26th  day  of  February,  1903, 
the  defendants  appeared  and  filed  a  counter-affidavit  deny- 
ing that  the  defendants,  Cooper  &  Cooper,  were  indebted 
in  any  sum  to  the  plaintiff,  L.  P.  Giboney,  on  the  demands 
stated  in  the  plaintiff's  declaration;  and  moved  to  set  aside 
the  office  judgment  had  at  rules,  which  was  done,  and  the 
defendants  demurred  to  plaintiff's  declaration  in  which 
demurrer  the  plaintiff  joined,  and  the  demurrer  being  con- 
sidered, was  overruled,  and  on  motion  of  defendants,  they 
were  given  thirty  days  in  which  to  file  special  pleas  in  the 
case.  Afterwards  on  the  20th  day  of  June,  1903,  the  defend- 
ants entered  their  general  plea  that  they  did  not  owe  the 
plaintiff  the  amount  of  money  claimed  in  his  declaration,  or 
any  part  thereof,  and  a  jury  was  empaneled  and  sworn  to  try 
the  issue,  and  after  hearing  the  evidence,  returned  a  verdict 
in  favor  of  the  plaintiff,  assessing  the  damages  at  $312.00. 
Tlie  defendants,  by  counsel,  moved  the  court  to  set  aside  the 
verdict  and  grant  them  a  new  trial,  because  the  said  verdict 
was  contrary  to  the  law  and  the  evidence,  of  which  motion 
the  court  took  time  to  consider;  and  on  the  24th  day  of  June, 
the  court  overruled  the  motion  to  set  aside  the  verdict  and 
gi-ant  a  new  trial,  and  rendered  judgment  against  S.  J.  Coop 
er  and  Hugh  Cooper,  late  partners  as  Cooper  &  Cooper,  for 
the  sum  of  $312.00,  with  interest  thereon  from  the  20th  day 
of  June,  1903,  until  paid,  and  his  costs.  Upon  the  trial  of  the 
case,  the  defendants  tendered  their  bill  of  exception,  marked 
Xo.  1,  which  was  signed,  sealed  and  saved  to  them  on  the 
record.  The  defendants  procured  from  one  of  the  Judges  of 
this  Court,  a  writ  of  error.  The  first  error  assigned  is  the 
overiniling  of  the  demurrer  to  the  plaintiff 's  declaration.  The 
declaration  is  the  ordinary  declaration  in  trespass  on  the  case 
in  a^ffhtpnit  on  the  common  counts.  No  grounds  of  demur- 
rer are  shown,  and  the  declaration  appears  to  be  sufficient. 
See  section  29,  chapter  125,  Code.  Defendants,  by  their 
counsel,  in  their  brief  claim  that  the  court  erred  in  rendering 
a  personal  judgment  for  any  amount  against  S.  J.  Cooper, 
one  of  the  defendants,  and  i*ef using  to  set  aside  said  judg- 
ment, because  said  S.  J.  Cooper  had  not  been  served  with 
process. in  the  case,    and   no   appearance   was   ever  entered 
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therein  by  said  S.  J.  Cooper  or  any  one  for  him.  There  wei-e 
but  two  defendants  named  in  the  writ  and  declaration;  S.  J. 
Cooper  and  Hugh  Cooi)er,  and  quite  all  the  orders  show  that 
the  ''defendants"  appeared.  On  February  26,  1903,  ''the 
defendants  demurred,"'  which  demurrer  was  overruled,  then 
"on  motion  of  the  defendants,  they  were  gfiven  thirty  days 
in  which  to  file  special  pleas  herein;"  and  in  June,  1903,  in 
oiien  court,  after  stating  the  style  of  the  case,  the  order  says: 
"This  day  came  the  parties  to  this  action  by  their  counsel, 
and  the  defendants,  for  plea  to  the  plaintiff's  declaration  say 
they  do  not  owe  the  plaintiff  the  amount  of  money  or  any  part 
thereof  in  his  declaration,  alleged,  and  issue  is  thereon  joined, 
and  thereupon  came  a  jury,"  etc.,  and  all  the  motions  in  the 
case  tosetaside  the  verdict  and  grant  them  anew  trial,  and  the 
exceptions  and  objections  to  the  rulings  of  the  court  were  all 
by  "the  defendants"  in  the  case,  and  not  by  "the  defendant. " 
The  general  appearance  in  the  cause  of  both  of  the  defen- 
dants, is  too  marked  to  leave  any  question  as  to  the  ap- 
I)earance.  "A  general  or  voluntary  appearance  is  equivalent 
to  service  of  process  and  confers  jurisdiction  of  the  person 
on  the  court.  Hence  a  defendant  is  estopped  to  object  for 
want  of  jurisdiction  where  he  has  api)eared  generally,  and  it 
is  held  to  be  immaterial  whether  he  l)e  a  resident  or  non-res- 
ident" 3  Cyc.  515,  Id  517.  In  2  Enc.  PI.  and  Pr.  614,  it 
is  said:  "The  prosecution  of  an  appeal  by  a  defendant  not 
summoned,  and  who  did  not  appear,  is  an  appearance  to 
the  action,"  and.  Id,  617,  "Any  acciuiescence  in  the  proceed- 
ings of  a  suit  in  the  Appellate  Court  will  be  regarded  as  a 
general  appearance."  Id,  621:  "It  is  a  familiar  rule  that  a 
general  apiwarance  waives  any  defect  in  the  process,  and  con- 
fers jurisdiction  of  the  person."  Snu'fh  v.  Johnmn^  44  W. 
Va.  278.  And  it  is  alleged  as  error  that  the  court  rendered 
judgment  for  $312.00  damages,  being  in  excess  of  damages 
laid  in  the  writ  and  declaration,  which  was  only  $302.90.  If 
this  is  error,  it  is  only  an  error  of  $9.10,  and  this  Court  would 
have  no  jurisdiction,  Upon  the  trial  of  the  case,  the  plaint- 
iff offered  in  evidence  a  note  together  with  the  certificate  of 
the  Notiiry  Pul)lic,  protesting  said  note,  dated  the  20th  day 
of  Octol)er,  1902,  and  the  aggregate  of  said  note  and 
protest  fees  for  the  amount  laid  in  the  declaration  and  sum- 
mons, $302.90,  to  the  introduction  of  which  note  and  certifl- 
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cate  of  protest,  counsel  for  defendant  objected,  for  the  reason 
that  the  note  of  Cooper  &  Cooper  was  not  the  note  of  S.  J. 
Cooper  &  Cooi^er,  the  declaration  recited  that  they  were 
partnei-s  as  Cooper  &  Cooi)er.  Objection  was  made  to  the 
note  and  certificate  of  protest.  The  objection  w^as  overruled 
and  the  note  permitted  to  be  introduced,  and  the  court  took 
time  to  consider  as  to  objections  to  the  certificate  of  protest, 
which  was  later  also  permitted  to  be  introduced.  The  note 
with  endorsements  thereon  is  in  the  following  words  and  fig- 
ui"es: 

^'$300.00.  Cairo,  W.  Va.,  July  22, 1902.  Ninety  days  after 
date  for  value  received,  we  promise  to  pay  to  the  order  of  L. 
P.  GilK)ney,  Three  Hundred  Dollars  negotiable  and  payable  at 
The  Bank  of  Cairo,  Cairo,  W.  Va.   ^.  0-  Cooi)er  &  Cooi)er. 

Former  No Postoffice (Stamped   across   the 

face  of  note:)  Protested  October  20,  1902.  (ieo.  H.  Carver, 
Notary  Public.  (Endorsed  on  back  of  note:)  L.  P.  Giboney.'*' 

The  certificate  of  protest  as  introduced,  shows  the  note  to 
Ije  signed  with  no  marks  through  the  letters  "S  J'-  before 
Cooper  and  Cooper.  After  the  admission  of  the  certificate 
of  protest,  the  court  gave  the  following  oral  instruction  to 
the  jury:  ''Gentlemen  of  the  jury,  you  are  instructed  that 
if  you  telieve  from  the  evidence  in  this  case  that  at  the  time 
the  note  was  delivered  by  the  maker  it  was  signed  merely  in 
the  firm  name  of  Cooper  &  Cooper,  then  you  will  find  for  the 
plaintiff  in  this  case  the  amount  of  the  note  in  controversy; 
however,  if  you  should  believe  from  the  evidence  that  at  the 
time  it  was  delivered  it  was  not  so  signed,  but  that  the 
letters  S.  J.  were  on  the  note  and  were  not  erased  or  marked 
out,  then  you  should  find  for  the  defendant  in  this  case,"  to 
which  instruction  counsel  for  plaintiff  objected  and  ex- 
cepted. The  note  was  introduced  in  connection  with  the  oral 
testimony  of  L.  C.  Giboney,  who  acted  for  the  plaintiff,  his 
son  L.  P.  Giboney,  in  selling  and  delivering  to  the  defend- 
ants, or  S.  J.  Cooper,  the  wagon,  horses  and  outfit  for  which 
the  note  was  given.  The  only  question  in  the  case  is  really 
whether  S.  J.  Cooi)er  purchased  the  property  on  his  indi- 
vidual account  with  the  knowledge  of  that  fact  of  said  Gib- 
oney, or  whether  he  purchased  it  for  the  firm  of  Hugh 
Cooper  and  S.  J.  Cooper,  who  were  engaged  in  the  saw  mill 
business.     L.  C.  Giboney  was  asked  whether  he  knew  under 
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what  name  and  where  the  defendants  were  doing  business. 
He  stated  that  Hugh  Cooper  and  Sam  Cooper  were  doing 
business  on  Nutter's  Fork  in  the  firm  name  of  Cooper  & 
Cooper,  in  the  saw  mill  business,  and  was  asked  if  he  had 
business  with  them  as  the  firm  of  Cooper  and  Cooper.  A. 
"Not  until  I  delivered  the  horses  to  them."  He  was  then 
shown  the  note  in  question  and  asked  "Who  made  that  noter** 
A.  "My  son  drew  the  note  up— L.  P.  Giboney."  "Who 
signed  it?''  A.  "Sam  Cooper."  "Where  did  he  sign  it?'' 
A.  "In  a  grocery  that  Mr.  Cooper,  Sam  Cooper,  was  run- 
ning," and  stated  that  by  Sam  Cooi)er  he  meant  S.  J.  Coop- 
er. He  was  told  to  look  at  the  signature  of  the  note  and  ex- 
plain, if  he  could,  how  the  "S.  J."  came  to  te  crossed  out. 
A.  "Well  he  set  down  to  the  counter  and  put  it  S.  J.  Coop- 
er. Says  I,  'Mr.  Cooper,  now  is  this  the  way  you  sign  all 
your  paper?'  'We  do,'  he  says,  'we  sign  all  our  papers  in 
this  way.'  And  I  felt  kind  of  doubtful  about  it;  and  this 
Mr.  Cooper's  wife  (pointing  to  Mr.  Cooper  who  was  present) 
set  right  there  (indicating,)  and  I  set  right  there,  and  Mr. 
Cooi^er  set  right  there,  indicating  respective  positions  to  each 
other,  and  I  parleyed  a  good  bit  in  my  mind  whether  to  take 
the  note  and  leave  the  horses,  or  to  take  the  horses,  and  he 
told  me  so  positively  that  was  the  way  they  signed  their  le- 
pers; and  he  said  to  me,  'We  have  part  of  the  money  in 
the  Cairo  Bank  now,  but  we  don't  want  to  draw  all  our  means 
out,'  then  I  took  the  note.  Q.  What  was  the  consideration 
for  that  note?  A.  Three  hundred  dollars.  Q.  What  did 
you  give  for  that?  A.  A  pair  of  horses,  wagon,  harness 
and  outfit,  chains  and  everything.  Q.  To  whom  did  you  sell 
the  wagon,  harness,  &c?  A.  Sam  Cooper,  I  knowed  him  by 
that  name;  that  is  the  man  who  came  and  contracted  for  the 
team.  Q.  For  what  purpose?  A.  To"  log  the  mill.  Q.  Do 
you  mean  the  saw  mill  of  Cooper  &  Cooper?  A.  Yes  sir. 
Q.  Where?  A.  Right  there  at  the  mill.  Q.  But  at  the  time 
of  making  the  note  you  would  not  accept  his  individual  note? 
A.  No  sir,  but  when  he  signed  it  Cooper  &  Cooper — he  first 
signed  it  S.  J.  Cooper,  and  when  I  didn't  want  to  take  it,  he 
put  &  Cooper  on  it.  This  Cooper's  wife  never  said  pro  or 
con,  and  the  note  laid  there  a  good  bit,  and  I  thought  she 
couldn't  help  hearing  what  was  said  about  this  note  and  she 
never  gave  any  objections;  but  this   Mr.  Cooi3er  didn't  seem 
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to  be  there,  and  I  asked  Mr.  Sam  Cooper  where  he  was,  and 
he  told  me,  but  I  don't  recollect  where  he  said  he  was.  And 
I  asked  him  very  positively  if  that  was  the  way  they  signed 
their  jjaper,  and  he  said  they  signed  all  their  paper  that  way. 
Question  by  Robinson:  Which  way  do  you  mean,  S.  J. 
Cooper,  or  Cooper  &  Cooper?  A.  You  see  he  only  wrote  S. 
J.  Cooper,  and  then  he  put  &  Cooper  and  I  objected  to  it. 
Q.  Now,  Mr.  Giboney,  when  that  note  was  signed  under 
your  objection,  what,  if  anything,  was  done  to  the  letters  S. 
J.  {  Just  look  at  the  note  ?  A.  They  were  cancelled  across. 
Q.  Did  you  see  them  crossed  \  A.  I  seen  S.  J.  Coopei* — 
I  didn'^t  see  this  one  crossed  (meaning  the  second  letter,)  but 
I  did  see  this  one.  I  took  notice  to  that,  and  something  call- 
ed my  attention  and  I  turned  my  head,  and  when  he  handed 
me  the  note  the  S.  J.  was  cancelled.  Q.  Did  you  pay  the 
note  when  it  was  protested, — take  it  up  out  of  the  bank?  A. 
No,  sir;  I  didn't,  my  son  did.  Q;  What  is  your  son's  name? 
A.  L*.  P.  Giboney.  Q.  He  is  the  plaintiff  in  this  suit?  A. 
Yes  sir.'' 

There  was  a  good  deal  of  conflicting  evidence  alx)ut  the 
erasure  of  the  letters  "S.  J."  as  to  whether  it  was  done  te- 
fore  or  after  it  was  negotiated  and  paid,  or  at  the  time  it 
was  made,  and  it  seems  to  me  this  is  not  material.  S.  J. 
Cooper  and  W.  H.  Cooper  were  brothers  doing  business  to- 
gether as  Cooper  &  Cooper  in  the  saw  mill  business,  and  ac- 
coi-ding  to  the  evidence  of  Hugh  Cooper,  himself,  S.  J. 
Cooper  was  the  most  active  member  of  the  firm.  He  says 
that  he  and  S.  J.  Cooper  were  memters  of  the  firm,  and 
when  asked  "was  there  any  limited  powers  upon  either  one 
of  you  as  to  the  right  to  sign  papers?"  A.  I  l^elieve  not. 
Q.  One  had  as  much  power  as  the  other?  A.  Nothing  was 
ever  said  about  that  as  I  know  of.  Q.  You  have  the  saw  mill 
over  there  have  you  not?  A.  Yes,  sir.  Q.  That  belonged 
to  the  firm  of  Cooper  &  Cooper?  A.  Yes  Sir.  Q.  You  ran  a 
bank  account  in  the  Bank  of  Cairo?  A.  Yes,  sir;  the  business 
was  all  done  in  the  name  of  Cooper  &  Cooper.  Q.  Who  signed 
the  checks?  A.  I  done  some  of  it.  Q.  Did  S.  J.  Cooper 
ever  do  any  of  it?  A.  He  has,  I  believe.  Q.  Anybody 
else?  A.  Yes,  my  son  Will.  Q.  You  can  not  say  that  S.  J. 
Cooper  at  the  time  had  not  the  right  to  sign  the  name  of 
Cooper  &  Cooper  to  that  note?     A.  As  a  member  of  the  firm 
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I  suppose  he  had.      Q.     lie  brought  the  horses  there  to  the 
mill?     A.  No,  sir;  Mr.  (liboney  l)rought  them  to  the  mill. 

The  firm  was  carrying  on  the  saw  mill  business,  and  the 
purchasing  of  this  team  was  in  the  line  of  their  business — 
*'for  logging  the  miir*  and  the  team  was  used  for  that  pur- 
IK)se  as  stated  by  the  resident  defendant,  Hugh  Cooper,  as  a 
witness  for  defendants,  but  claimed  that  he,  S.  J.  Cooper, 
-worked  the  team  for  the  firm  by  the  day  and  was  so  paid  for 
it  by  the  firm,  that  was  a  matter  between  themselves,  how- 
ever. S.  J.  Coopei',  being  an  active  member  of  the  firm^ 
having  a  right  to  make  such  purchase  and  to  execute  the  pa. 
per  of  the  firm  in  payment  for  the  property,  was  reasonably 
taken  by  Giboney  to  be  representing  the  firm  in  making  tlie 
purchase,  and  there  is  no  direct  evidence  of  the  fact  that  the 
plaintiff  or  his  father,  L.  C.  Gilx)ney,  had  notice  that  S.  J. 
Cooper  was  dealing  for  himself  individually,  and  not  for  the 
firm,  even  if  that  were  true.  That  was  a  (luestion  purely  for 
the  jury,  which  rendered  its  verdict  for  plaintiff,  notwith- 
standing the  instruction  so  favorable  to  the  detendants  given 
to  it  by  the  court.  I  am  unable  to  see  that  the  verdict  of  the 
jury  should  be  disturbed.  The  judgment  is  therefoi*e  af- 
firmed. 


CHARLESTON. 

BoSWORTH  V.   WiLSOX. 

Submitted  January  12,  1905.     Decided  January  31,  1905. 

Demurrer — Appeal, 

An  order  merely  sustaining  a  demurrer  to  a  bill  in  equity,  not 
dismissing  the  bill,  is  not  appealable,     (p.  81.) 

Appeal  from  Circuit  Court,  Randolph  County. 

Bill  by  A.  S.  Bosworth  and  another  against  W.  G.  Wilson 
and   others.     From  an  order  sustaining  a  demurrer  to  the 
bill,  complainants  appeal. 
V  Dmnissed. 

W.  B.  Maxwell,  for  appellants. 

Daily  &  Bowers,  for  appelles. 
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Brannon,  President. 

To  a  bill  in  equity  in  the  circuit  court  of  Randolph  county 
filed  by  Bosworth  and  Rumbarger  against  Wilson  and  others 
a  demurrer  was  entered,  and  the  court  made  an  order  which 
su;rtained  the  demurrer  and  gave  leave  to  file  a  second 
amended  bill. 

From  this  order  an  appeal  has  been  taken. 

This  Court  cannot  consider  the  merits.  The  law  gives  it 
no  jurisdiction  of  an  appeal  from  such  a  decree,  for  want  of 
finality.  The  order  is  interlocutory.  The  court  can  retract 
it  and  make  an  opposite  ruling.  An  order  merely  sustaining 
a  demurrer,  but  not  dismissing  the  bill,  is  not  appealable. 
It  is  a  mere  opinion  not  carried  out.  Gillei<pie  v.  CoU^inany 
98  Va.  276;  2  Ency.  PI.  &  Prac.  114;  2  Cyc.  605.  The  case 
of  White  v.  C.  cfe  O.  R.  Co.,  26  W.  Va,  800,  rules  this  case. 
It  holds  that  an  order  sustaining  a  demurrer  and  giving  leave 
to  amend  a  declaration  is  not  appealable. 

Even  if  the  feature  of  leave  to  amend  were  absent,  and  it 
were  only  an  order  sustaining  a  demurrer,  no  appeal  would 
lie;  but  that  feature  makes  it  plainer  that  the  order  is  not 
final.  2  Cyc.  605;  607;  2  Ency.  PI.  &  Prac.  114.  See  Han- 
nah V.  Bank,  53  W.  Va.  82. 

The  case  of  Gillispie  v.  CoUnian,  supra,  holds  that  there 
is  no  appeal  whether  the  order  sustains  or  overrules  a  demur- 
rer. Parsons  v.  Snyder,  42  W.  Va.  517,  holds  that  an  order 
overruling  a  demurrer  will  not  support  an  appeal. 

We  dismiss  the  appeal  as  improvidently  granted. 

Diwiimed. 


CHARLESTON 

State  v.  Boner. 

Submitted  January  12,  1905.     Decided  January  31,  1905. 

1.    SuFKBMB  Court  Jurisdiction— Recognisance— Bail. 

Judgment  for  the  State  for  $100.00  on  a  scire  facias  on  a  recog- 
nizance of  bail.  At  a  subsequent  term  an  order  is  made  setting 
aside  the  judgment.  As  the  principal  and  interest  exceeded  SIOO.OO- 
when  the  order  of  release  was  made,  this  Court  has  jurisdiction  of 
a  writ  of  error  sued  out  by  the  State,    (pp.  82,  83.) 
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2.    SciRK  Facias—  Recognizance, 

A  judffment  on  a  scire  facias  upon  a  recognizance  of  bail  is  a  bar 
to  defences  which  might  have  been  made  against  the  scire  facias. 
(p.  83.) 

i\.    Scire  Facias— i?ete(we  01  Judgment  on  at  Jortner  term. 

A  court  cannot,  at  a  later  terra,  release  a  final  judgment  entered 
at  a  former  term  upon  a  writ  of  scire  jacias  upon  a  recognizance  of 
bail.     (p.  83.) 

Error  to  Circuit  Court,  Barbour  County. 

Action  by  the  State  against  J.  L.  Boner  and  others. 
Judjfment  for  defendants,  and  plaintiif  brings  error. 

W.  T.  George,  for  plaintiff  in  error. 
W.  B.  Kittle  and  J.   Blackburn   Ware,  for  defendants 
in  error. 

-Branxox,  President: 

At  one  term  of  the  circuit  court  of  Barbour  county,  ujwn 
B  writ  of  f^cf're  facias  on  a  recognizance  entered  into  by  E.  M. 
Ray  and  others  with  condition  that  Ray  api)ear  before  the 
court  to  answer  the  State  in  a  prosecution  for  selling 
liquor,  the  court  rendered  judgment  and  awarded  exe- 
*cution  in  favor  of  the  State  against  the  defendants  for 
•one  hundred  dollars  and  costs.  At  a  subsequent  term 
the  court  made  an  order  reciting  that  the  sureties  had 
taken  and  lodged  Ray  in  jail  to  answer  the  charge,  and 
setting  the  said  judgment  aside  and  discharging  the  debt- 
ors from  its  payment;  and  the  State  has  sued  out  a  writ 
of  error. 

First,  it  is  urged  that  this  Court  has  no  jurisdiction  of  the 
writ  of  error  Ijecause  the  judgment  is  not  over  $100.00. 
When  the  order  setting  aside  the  judgment  was  made  there 
had  accrued  nearly  four  months'  interest  on  the  $100.00,  as 
the  Code,  chapter  131,  section  18,  says,  "ever>'  judgment, 
except  where  otherwise  provided  by  law,  shall  Ijear  interest 
from  the  date  thereof,  whether  it  be  so  stated  in  the  judg- 
ment or  not.''  Therefore,  this  order  aggrieved  the  State  to 
the  extent  of  $100.00  plus  interest.  By  this  order  the  State 
loses  $101.80.  It  is  from  the  order  taking  from  it  that  sum 
that  the  State  appeals.  That  the  writ  of  error  lies  is  shown 
by  Arnold  v.  Connty  Court,  38  W.  Va.  142.     The  Constitu- 
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tion  excludes  costs,  but  not  interest,  in  ascertaining  the 
amount  for  appeal.  It  is  argued  that  under  this  rule  a  man 
who  recovers  $98.00  could  wait  until  interest  would  bring  the 
amount  to  over  $100.00  and  then  appeal.  No.  He  appeals 
from  the  one  judgment.  But  here  it  is  the  later  order  re- 
leasing the  debt  that  is  assigned  as  the  error;  it  is  that  order 
that  supports  the  writ  of  error — it  is  that  which  does  the 
harm,  just  as  the  second  judgment — that  on  certiorari — ag- 
grieved Arnold  in  the  case  cited. 

Certain  defects  in  the  recognizance  or  bail  bond  are  sug- 
gested in  defence  of  the  order  of  discharge.  Those  defects 
were  proper  for  cosideration  as  defences  against  the  writ  of 
scire  facias;  but  they  are  foreclosed  by  the  final  judgment 
upon  it. 

A  scire  facias  ought  to  be  regarded,  in  some  instances  an 
original  action,  in  others,  not  such.  It  might  not  be  where 
used  to  revive  a  judgment;  but  where  based  on  a  recogniz- 
ance it  should  l:)e  so  regarded,  just  as  an  action  of  debt  on  it 
would  be,  and  a  judgment  upon  it  is  a  finality  and  rej^  Judicata. 
In  fact,  whether  regarded  as  an  original  action  or  not,  it  is 
res  judicata,  Fi*eeman  on  Judg.  section  448;  19  Ency.  PI.  & 
Prac.  263-4.  The  judgment  could  not  be  set  aside  after  the 
term.     Crawford  v.  FisJc^y^  41  W.  Va.  544. 

It  is  said  that  the  court  after  judgment  had  power  to  remit 
or  release  the  recognizance  by  reason  of  the  Code,  chapter 
162,  section  9,  saying:  "When,  in  an  action  or  scire  facias 
on  a  recognizance,  the  penalty  is  adjudged  to  be  forfeited, 
the  court  may,  on  application  of  a  defendant,  remit  the  pen- 
alty, or  any  part  of  it,  and  render  judgment  on  such  terms 
and  conditions  as  it  deems  reasonable.*" 

Plainly  this  section  limits  the  power  of  remission  to  the 
pendency  of  the  proceeding  on  the  recognizance.  The  words 
"in  an  action  or  scire  facias'^'^  show  this;  the  word  "is"'  sup- 
ports the  argument.  It  is  the  present  tense,  not  the  perfect 
"has  been." 

The  words  "render  judgment,''  make  it  clear  and  con- 
clusive. The  recaption  of  Ray,  I  may  add,  could  not  be 
pleaded  after  final  judgment. 

We  will  reverse  the  order  of  release  made  27th  Febru- 
ary, 1904. 

Rei'ersed. 
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CHARLESTON. 

Stafford  v.  Sheppard. 
Submitted  January  25,  1905.     Decided  February  1,  1905. 

1     KjjECTLom— Election  Certificdtes  Prima  Facie  Evidence—Ballots. 

Certificates  of  the  result  of  an  election,  made  by  the  commission- 
ers at  the  precincts,  s.Te  prima  facie  evidence  of  the  result  of  the 
election.  The  ballots,  if  identified  as  the  same  cast,  are  primary 
and  higher  evidence;  but,  in  order  to  continue  the  ballots  as  controll- 
ing evidence,  it  must  appear  that  they  have  been  preserved  in  the 
manner  and  by  the  officers  prescribed  by  the  statute,  and  that, 
while  in  such  custody,  they  have  not  been  changed  or  tampered 
with.     (p.  87.) 

2.  Election.— BaWota  Void  if  Tampered  With.— Extrinsic  Evidence. 
If  the  ballots  at  an  election  precinct  have  the  appearance  of  hav- 
ing been  tampered  with,  the  evidence  of  poll  clerks  and  commis- 
sioners may  be  used  before  a  canvassing  board  upon  a  recount  to 
show  that  the  ballots  are  all  void  because  of  the  want  of  signatures  of 
both  poll-clerks,  each  in  his  own  handwriting,  upon  all  the  ballots 
at  such  precinct,  but  not  to  show  that  the  ballots  have  not  been 
altered,  or  to  show  the  contents  of  the  ballots;  nor  can  that  or  oth- 
er evidence  be  used  to  otherwise  repel  the  prima  facie  case  of  tam- 
pering arising  from  such  appearance  of  the  ballots.  If  it  appear 
from  such  evidence  that  all  of  such  ballots  are  void  for  such  de- 
fect, then  the  ballots  of  such  precinct  cannot  be  recounted,  nor  can 
the  result  be  declared  from  the  certificates  made  by  the  officers 
conducting  the  election.  In  such  case  the  election  at  that  precinct 
is  void.  If  there  be  some  ballots  so  void,  and  others  not  so  void, 
the  canvassers  must  make  comparison  between  the  result  shown 
by  the  certificate  and  that  shown  by  the  ballots.  If  there  is  no 
disagreement  between  the  certificate  and  ballots,  then  the  votes 
shown  by  the  void  ballots  as  cast  for  each  of  the  candidates 
between  whom  recount  has  been  asked,  shall  be  subtracted  from 
the  total  vote  shown  by  the  certificate  as  cast  for  them,  respec- 
tively, and  the  result  shown  by  the  certificate,  after  such  subtract- 
tion,  shall  be  taken  as  the  result.  If,  hon^ever,  there  be  disagree- 
ment between  the  certificate  result  and  the  result  shown  by  the 
ballots,  the  certificate  must  be  taken  as  showing  the  result,  with- 
out alteration,    (p.  88). 

Petition  of  John  L.  Stafford  for  a  writ  of  numdamits  to 
the  board  of  canvassers  of  Mingo  county. 

Mandamus  Qramted. 

J.  H.  Holt,  George  J.  McComas  and  S.  D.  Stokes,  for 
petitioners. 
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ShEPPARD    &    GOODYKOONTZ,      MoLLOHAN,     McClINTIC    & 

Mathews,  and  S.  U.  G.  Rhodes,  for  respondents. 

Brannox,  President: 

John  L.  Staflford  and  John  A.  Sheppard  were  contesting 
candidates  for  the  office  of  prosecuting  attorney  of  Mingo 
county  at  the  election  in  November,  1904.  After  the  board 
of  canvassers  had  canvassed  the  returns  of  the  election,  it  hap- 
pened that  the  candidates  demanded  a  recount  of  the  ballots, 
including  all  the  precincts  in  the  county.  In  the  progress  of 
the  recount  it  was  found  that  a  ballot  box  in  which  ballots 
of  Mate  wan  precinct  had  been  enclosed,  they  being  in  two 
sacks  in  which  they  had  been  placed  by  the  canvassers  who 
wrote  their  names  over  the  sealing  places,  had  been  broken 
open,  there  being  large  oi)enings  in  them,  and  the  sacks  of 
ballots  which  had  been  put  in  the  box,  had  the  ends  partly 
torn  oflf,  including  the  names  written  over  the  sealing  places 
by  the  canvassers.  As  these  sacks  of  ballots  thus  bore  the 
unmistakeable  appearan.  e  of  having  been  tampered  with,  a 
fact  not  denied  in  this  case,  Sheppard  moved  the  board  not 
to  recount  the  ballots  of  Matewan  precinct,  and  to  declare 
the  result  at  that  precinct  by  the  certificates  made  out  by  the 
officers  who  conducted  the  election  at  that  precinct.  Then 
Staflford  oflfered  to  prove  that  the  ballots  in  the  sacks  were 
the  identical  ballots  cast  by  the  voters  at  Matewan  precinct, 
and  to  show  by  evidence  that,  notwithstanding  their  appear- 
ance, they  had  not  been  tami)ered  with,  and  that,  upon  the 
canvass,  the  said  board  had  found  the  box  broken  in  the 
same  condition  it  presented  when  it  was  before  the  board  on 
the  recount,  and  that  the  board  had,  after  the  canvass,  prop- 
erly reseated  the  ballots  before  returning  them  to  the  box, 
and  that  the  box  was  in  the  same  condition  in  which  it  was 
when  delivered  by  the  clerk  to  the  sheriflf,  the  said  box  hav- 
ing been  delivered  to  the  sheriff  as  stated  in  the  opinion  in 
another  case,  between  the  same  parties,  decided  December  20, 
1904.  The  board  of  canvassers  refused  to  hear  the  proposed 
evidence,  and  refused  to  recount  the  ballots  of  Matewan  pre- 
cinct, and  declared  the  result  of  the  election  thereat  upon  the 
face  of  the  certificates  of  the  officers  conducting  the  election. 
Stafford  now  comes  to  this  Court  asking  a  Tnaiidamm  to  com- 
pel the  board  of  canvassers  to  reverse  the  action  of  said 
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board  of  canvassers  and  compel  them  to  hear  the  evidence 
proposed  by  Stafford. 

It  is  undenied  and  undeniable  that  the  sacks  of  ballots  at 
Matewan  precinct  bore  unraistakeable  appearance  of  having 
been  tampered  with.  The  tops  of  the  sacks  were  partly  torn 
oflf,  and  the  names  of  the  members  of  the  board  of  canvassers, 
which  they  had  written  across  the  sealing  places  of  the  sacks, 
were  gone.  Under  principles  staled  in  Dent  v.  Boards  45  W. 
Va.  750,  the  appearance  and  condition  of  the  sacks  of  ballots 
raised  the  presumption  of  unlawful  tampering,  and  excluded 
the  ballots  from  recount,  and  called  for  the  declaration  of  the 
result  of  the  election  at  that  precinct  upon  the  certificate 
returned  by  the  precinct  officers.  We  are  of  the  opinion 
that  the  oral  evidence  proposed  by  Stafford  is  not  admissible. 
There  stands  the  prima  facie  case  of  tampering  presented  by 
the  very  appearance  of  the  broken  sacks.  The  canvassers 
knew  that  they  had  been  so  tampered  with,  as  they  themselves 
had  but  recently  sealed  them  in  the  sacks,  when  they  can- 
vassed the  returns  of  that  precinct.  When  you  propose  to 
introduce  oral  evidence  to  repel  the  pnum  faol^e  case  of  tam- 
pering, what  is  the  character  of  such  evidence,  where  will  it 
lead?  It  opens  a  broad  field,  and  presents  a  case  judicial  in 
character,  proper  for  a  court  of  contest.  It  opens  the  field 
of  uncertainty;  and  that  very  uncertainty  itself  discredits  the 
ballots  for  the  purposes  of  a  recount  by  such  a  body  as  a  board 
of  canvassers.  It  would  make  that  board  a  court  of  contest, 
vested  with  full  judicial  power  to  hear  and  weigh  all  evidence 
that  might  be  offered,  so  it  bear  any  relevancy  to  the  matter 
in  controversy.  We  think  this  position  is  conformable  to  the 
functions  assigned  to  the  board  of  canvassers,  and  principles 
governing  their  proceedings  in  Brazil  v.  CoiiimlsslonerH^  25 
W.  Va.  213. 

But  the  petition  states,  that  the  ballots  at  Matewan  pre- 
cinct are  void,  and  not  entitled  to  be  counted  either  oil  the 
face  of  the  certificate  made  by  the  officers  of  election  or  on 
the  ballots,  from  the  fact  that  the  two  poll  clerks  did  not  write 
their  names  on  the  ballot  sheets,  each  with  liis  own  hand,  as  re- 
quired by  statute.  If  this  be  so  then,  as  held  in  Klrkpatrich 
V.  Be^igam^  53  W.  Va.  275,  no  valid  ballots  were  cast  at  that 
precinct,  the  election  there  would  l^e  void,  and  its  returns 
could  not  be  counted  for  any  candidate.      The  candidate  as- 


Digiti 


zed  by  Google 


W.  Va.]  Stafford  v,  Sheppard.  87 

serting  such  to  be  the  case  ought  to  have  the  right  to  show 
this.  He  may  do  so  by  the  evidence  of  the  poll  clerks  or  of 
the  commissioners  of  th3  pre^ineb,  The  ballot?  at  that  pre- 
cinct ought  to  have  been  opsneJ  anl  inspscted  by  the  boarJ 
of  canvassers,  in  order  that  they  and  the  candidate  interest- 
eJ  might  know  the  facts,  anl  a:ldu3e  evidense  to  prove  the 
nullity  of  the  election  at  that  precinct  in  the  manner  indica- 
ted. Bat  he  cannot  adduce  eviden33,  any  evidence  what- 
ever, to  identify  the  ballot  sheets  or  any  of  them  in  order 
to  repel  the  pri/rKi  facie  CA^^e  of  tampering,  arising  from  the 
appearance  of  the  sack  which  contained  those  ballots.  If  it 
be  found  that  none  of  the  ballots  at  tbe  precinct  are  valid, 
then  the  whole  precinct  is  rejected.  If,  however,  there  be 
some  void  ballots,  because  of  the  defect  aforesaid,  and  some 
not  subject  to  that  defect,  those  not  subject  to  that  defect 
cannot  be  counted,  but  the  result  must  be  declared  from  the 
certificates  returned  by  the  officers  of  election.  While  the 
evidence  of  the  poll  clerks  and  commissioners  may  be  heard 
to  prove  that  the  ballot  sheets  are  the  same  used  by  the  vo- 
ters at  the  election,  yet  it  cannot  be  used  to  prove  the  con- 
tents of  the  ballots  and  thus  verify  the  count  made  from 
them.  Evidence  cannot  be  introduced  to  prove  the  contents 
of  the  ballets  to  repel  the  prima  fdcie  evidence  of  tampering 
arising  from  the  appearance  of  the  sack  containing  the  bal- 
lots. I  have  said  that  in  case  some  of  the  ballots  be  found 
to  l>e  void  for  want  of  the  names  of  the  poll  clerks  proper- 
ly signed,  those  not  subject  to  that  defect  cannot  be  re- 
counted; so  neither  can  the  result  shown  by  the  certificate 
made  by  the  officers  of  election  be  altered  or  aifected  by 
those  ballots  not  properly  signed  by  the  poll  clerks  unless 
the  canvassers  can  see  by  the  test  now  to  })e  stated  that  there 
has  baen  no  actual  tampering. 

We  think  that  there  is  one  test  only  which  will  demon- 
strate whether  the  faces  of  the  ballots  have  been  tampered 
with.  The  case  of  D*nd\\  Canraxi*erM^  45  W.  Va.  750,  says 
that  when  there  is  appearance  of  tampering,  in  case  of  dis- 
agreement between  the  certificate  and  the  result  shown  by 
the  ballots,  the  certificate  controls.  This  allows  tlie  can- 
vassers to  ascertain  whether  there  is  sucli  disagreement, 
and  does  not  discard  the  billows  uilei^  t'i3"3  is  si;'i  d  si- 
greement. 
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If  there  be  some  ballots  void  for  want  of  proper  signinjir 
by  poll  clerks,  and  others  not  so  void,  the  canvassers  must 
make  comparison  between  the  result  shown  by  the  certiti- 
cate  and  that  shown  by  the  ballots.  If  there  is  no  disagree- 
ment, thus  indicating  that  there  has  been  no  actual  tam- 
paring,  then  the  v^otes  shown  by  the  void  ballots  as  cast  for 
each  of  the  candidates  b3twden  whom  recount  has  bsen  asked 
shall  be  subtracted  from  the  total  vote  shown  by  the  cer- 
tificate, as  cast  for  them,  resi)ectively,  and  the  result  shown 
by  the  certificate,  after  such  subtraction,  shall  be  taken  as 
the  result.  If,  however,  there  be  disagreement  between  the 
certificate  result  and  the  result  shown  by  the  ballots,  the  cer- 
tificate must  be  taken  as  showing  the  result  at  the  precinct. 

The  admission  of  the  testimony  of  the  poll  clerks  and 
precinct  commissioners  for  the  purpose  of  showing  that 
the  ballot  sheets  have  not  been  properly  signed  by 
the  poll  clerks,  is  no  exception  to  the  general  rule 
against  the  admission  of  extrinsic  testimony,  hereinbefore 
stated.  It  is  founded  upon  the  statute.  Code,  chapter  3, 
section  66.  At  any  rate,  it  is  justified  by  that  statute.  It 
tells  the  precinct  commissioners  to  reject  ballots  having  that 
defect.  For  the  purpose  of  proving  that  defect,  they  may 
call  upon  the  clerks  who  are  pi'esent,  as  well  a^  upon  their 
own  knowledge  of  the  facts.  Now,  a  recount  is  simply 
doing  over  again  what  the  precinct  commissioners  have  done. 
To  do  that  over,  they  must  have  the  same  powers  that  are 
vested  in  the  precinct  commissioners.  Therefore,  they  may 
call  as  witnesses  the  clerks  and  commissioners. 

The  defendants  filed  two  pleas  in  abatement  to  the  effect 
that  Stafford  had  obtained  from  the  judge  of  the  circuit 
court  of  Mingo  .county  an  alternative  writ  of  mandwnu^i^ 
commanding  the  board  of  canvassers  to  reject  each  and. every 
ballot  cast  at  Mate  wan  precinct  upon  which  the  names  of 
the  poll  clerks  had  not  been  written  each  in  his  own  hand. 
The  theory  under  this  plea  in  abatement  is  that  the  pend- 
ency of  the  mandamvM  before  the  circuit  court  of  Mingo 
county  would  prevent  this  mandamuH  from  issuing  from 
this  Court.  We  do  not  think  so.  The  mmidamus  in  the 
circuit  court  is  limited  to  the  rejection  of  ballots  having  the 
defect  aforesaid;  whereas  the  mwuhnnm  sought  from  this 
Court  has  broader  scope,  in  that  it  asks  an  inspection  of  the 
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ballots  at  Matewan  and  the  admission  of  evidence  to  repel 
the  charge  of  tampering  with  the  ballots,  a  matter  to  which 
the  proceeding  of  the  circuit  court  does  not  in  terms  apply, 
4ind  only  inferentially,  and  asks  relief  under  circumstances 
different  from  that  existing  in  the  circuit  court,  which  pro- 
ceeded upon  the  assumption  that  the  element  of  viciousness 
in  all  the  ballots,  arising  from  their  having  been  tampered 
with,  does  not  exist.  The  scopa  of  the  relief  which  maj^  be 
fifranted  upon  the  mandamus  in  the  circuit  court  is  not  clear- 
ly as  broad  as  that  which  may  be  afforded  in  this  case.  We 
should  not  refuse  to  entertain  this  writ,  unless  we  can  see 
very  clearly  that  relief  as  broad  and  effectual  can  be  given 
upon  the  mandamm  in  the  circuit  court.  "If  the  whole  re- 
lief sought  in  the  second  suit  is  not  attainable  in  the  first, 
or  if  the  relief  which  may  be  given  or  the  remedies  avail- 
able in  the  second  suit  are  more  extensive  than  can  be  attain- 
ed in  the  first,  a  plea  to  the  second  suit  of  the  pendency  of  the 
first  is  not  good.''     1  Cyc,  29. 

The  objection  that  the  canvassers  have  declared  the  result, 
issued  the  certificate  and  adjourned  is  no  defense.  Slmms  v. 
Daniels,  49  W.  Va.  654. 

A  maitdarniUf  giving  relief  to  the  extent  above  indicated 
is  awarded. 

Writ  Awarded, 

Poffenbarger,  Judge,  {dissenting  in  part  from  decision.): 

From  so  much  of  the  decision  as  requires  a  comparison  to 
be  made  between  the  result  shown  by  the  certificate  of  the 
precinct  election  officers  and  the  result  shown  by  the  ballots, 
for  the  purpose  of  ascertaining  whether  or  not  the  vote  shown 
by  the  void  ballots  can  be  deducted  from  the  certified  returns, 
und  directing,  under  certain  conditions,  that  such  deductions 
be  made,  I  dissent.  I  believe  this  much  of  the  conclusion 
reached  by  a  majority  of  the  Court  to  be  in  conflict  with  cer- 
tain principles  stated  in  the  opinion  as  sound  and  universally 
recognized  law.  The  board  of  canvassers  is  not  a  judicial 
body.  It  is  incompetent  to  deal  with  the  question  of  fraud. 
Before  it  no  evidence  is  admissible  for  the  purpose  of  over- 
coming the  presumption  of  viciousness  arising  from  the  fact 
that  the  ballots  have  l)een  tampered  with.  If  inferences  aris- 
ing from  comparison  of  the  ballots  with  the  certificate  or 
otherwise  are  allowed  to  be   used   as  evidence  for  that  pur- 
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pose,  I  see  no  reason  why  any  other  revelant  evidence  might 
not  as  well  be  admitted  for  that  purpose,  and  the  board  of 
canvassers  held  to  be  a  judicial  body  with  all  those  powers 
which  are  denied  to  it  by  the  case  of  Brazie  v.  Commusioyi- 
ers^  25  W.  Va.  213.  I  place  the  power  to  hear  testimony  of 
the  poll  clerks,  election  commissioners  and  others  present  at 
the  election,  for  the  purpose  of  identifying-  the  papers  used 
at  the  election  and  of  obtaining  complete  returns,  upon  the- 
statutory  provisions  which  seem  clearly  to  authorize  it.  I 
place  the  right  to  hear  the  evidence  of  such  officers,  as  to  the 
manner  in  which  the  clerks'  signatures  wei'e  endorsed  upon 
the  backs  of  the  ballots,  upon  a  statutory  provision  also,  and 
I  believe  this  to  be  the  full  extent  of  the  powers  of  a  board 
of  canvassers  to  hear  evidence,  respecting  the  election  and 
its  returns.  The  comparison  would  b?.  obviously  inconclu- 
sive of  the  question  as  to  whether  or  not  the  ballots  have  been 
changed  on  their  faces.  Votes  for  candidates  may  have  been 
stricken  oif  of  good  ballots  and  put  on  void  ones,  and  tnce 
verna^  without  altering  the  whole  number  of  good  and  bad 
votes.  For  instance,  a  candidate  may  have  a  total  of  one 
hundred  votes,  fifty  on  ballots  properly  signed  by  the  poll 
clerks,  and  fifty  on  ballots  not  so  signed.  On  their  faces 
these  ballots  may  be  so  manipulated  and  altered  as  to  give 
that  candidate  sixty  votes  on  void  ballots  and  forty  on  good 
ones,  whereby  he  would  sustain  a  loss  of  ten  votes,  although 
the  total  of  good  and  bad  votes  would  remain  unaltered. 
Complaint  is  made  because  the  record  indicates  that  there 
are  only  a  few  ballots  in  the  precinct  which  have  been  prop- 
erly signed  by  the  poll  clerks.  But  the  Court  cannot  lay 
down  a  rule  for  a  si^ecial  case.  It  must  be  the  same  whether 
there  be  few  or  many  bad  ballots.  No  principle  is  perceived 
under  which  the  rule,  governing  the  admission  of  evidence 
in  the  case  of  a  close  contest,  in  which  only  a  few  votes  would 
change  the  result,  can  be  varied  or  departed  from  so  as  to 
meet  a  case  in  wiiich  it  takes  a  large  number  to  change  the 
result. 
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CHARLESTON 

FuLTox  i\  The  Crosby  &  Beckley  Co3ipaxy. 
Submitted  January  26,  1905.     Decided  February  7,  1905. 

1.  Railroad— Jfa^ra?id  Servant. 

A  lumber  railroad,  crudely  and  unscientifically  constructed,  the 
character  of  which  is  fully  known  to  a  servant  who  is  engaged  in 
operating  a  locomotive  engine  upon  it,  has,  in  the  contemplation 
of  the  parties,  and,  therefore,  of  the  law,  certain  elements  and 
qualities  upon  which  the  serN'ant  may  rely  for  his  personal  safety, 
and  which  the  master,  by  the  exercise  of  reasonable  care,  must 
maintain,     (p.  95.) 

2.  Master  and  Servant—  Reasonable  Care. 

The  measure  of  the  duty  of  a  master  to  his  servant  is  reasonable 
care,  in  view  of  the  situation  of  the  parties,  the  relations  they  have 
established,  the  nature  of  the  business  in  which  the  servant  is  em- 
ployed, the  character  of  the  machinery  and  appliances  used,  the 
surrounding  circumstances  and  conditions  and  the  exigencies  which 
require  vigilance  and  attention,     (p.  9.5.) 

3.  New  Trial — Evidence,  Preponderance  of. 

A  new  trial  will  not  be  allowed  in  a  case  in  which  only  simple 
issues  of  fact  were  raised,  dependent  upon  conflicting  oral  evi- 
dence, thus  making  the  credibility  of  witnesses  an  important  factor 
in  the  case,  merely  because  the  verdict  is  contrary  to  an  excess  in 
the  quantum  of  such  evidence,  there  being  direct  and  positive  evi- 
dence tending  to  sustain  it,  and  no  controlling  physical,  admitted 
or  established,  facts  with  which  it  is  inconsistent,     (p.  97.) 

SANDERi*,  Judge,  (Absent). 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  Fred  H.  Fulton,  by  his  next  friend,  against  the 
Crosby  &  Beckley  Company.  Judgment  for  plaintiflf,  and 
defendant  brings  error. 

RucKER,  Anderson  &  Hughes  and  Wyndham  Stokes  for 
plaintiff  in  error. 

T.  L.  Henritze  and  E.  C.  Marshall,  for  defendant  in 
error. 

Poffenbarger,  Judge: 

Relying  upon  the  action  of  the  court  in  overruling  a  mo- 
tion to  exclude  the  plaintiff's  evidence,  and  in  refusing  to  set 
aside  the  verdict  on  the  ground  that  it  is  contrary  to  the 


Digiti 


zed  by  Google 


92  Fulton  v,  Crosby-Beckley  Co.  [57 

law  and  the  evidence,  as  grounds  of  error,  the  Crosby  and 
Beckley  Company  complain  of  a  judgment  of  the  circuit 
court  of  McDowell  county,  in  favor  of  Fred  H.  Fulton, 
against  it,  for  the  sum  of  $1,500.00. 

The  section  was  for  the  recovery  of  damages  for  personal 
injuries  sustained  in  consequence  of  the  wreck  of  a  wooden 
bridge  or  trestle  in  a  logging  railroad,  on  w^hich,  as  an  em- 
ploye of  the  defendant,  the  plaintiif  was  running  on  a  loco- 
motive engine  as  fireman.  The  bridge  was  something  over 
twenty  feet  long  and  consisted  of  pens  l)uilt  of  logs  with  log 
stringers,  supporting  the  ties  and  rails,  resting  on  the  pens. 
It  had  been  in  use  for  more  than  three  years,  in  which  time 
no  previous  accident  had  occurred. 

Evidence  was  introduced  to  show  defects  in  the  bridge  in 
two  respects.  First,  that  the  stringers,  reaching  from  pen 
to  pen,  and  supporting  the  ties  and  rails,  and  to  which  the 
ties  had  been  spiked,  were  defective  in  this,  that  the  sai)  of 
the  logs,  through  which  the  spikes  had  been  driven,  had  be- 
come so  sap-rotten  aa  to  release  the  spikes;  and  second,  that 
the  ties  had  not  been  sufficiently  nailed  to  the  stringers.  That 
the  ties  had  become  detached  from  the  stringers  at  the  time 
of  the  wreck  of  the  engine  seems  to  be  undisputed.  They 
slipped  oflf  of  the  stringers,  threw  the  engine  oflf  the  bridge, 
and  then  remained  fastened  together  by  the  rails  and  swung 
loose  on  the  stringers. 

The  witnesses  substantially  agree  in  saying  that  the  string- 
ers were  sap-rotten  and  that  the  rotten  wood  was  from  one- 
half  inch  to  an  inch  and  a  half  in  thickness.  They  differ, 
however,  on  the  question  whether,  when  the  bridge  was  orig- 
inally constructed,  the  sap  on  the  top  of  the  stringers,  at  the 
points  at  which  the  ties  rested  on  them,  had  been  hewn  off. 
The  plaintiff  himself,  as  a  witness,  says  nothing  on  the  sub- 
ject. A.  L.  Denham,  the  second  witness,  is  silent  as  to 
whether  the  stringers  were  surfaced  for  the  ties.  W.  L. 
Akers,  the  third  witness,  says  the  spikes  had  pulled  out  on 
account  of  the  stringei-s  being  rotten.  Whether  any  part  of 
the  sap  had  been  taken  off  he  does  not  say.  The  next  wit- 
ness for  the  plaintiff,  Andrew  Javens,  said  the  sap  was  taken 
off.  Plaintiff's  next  witness,  Melvin  Camper,  thought  the 
stringers  had  not  been  surfaced,  but  was  not  positive  as  to 
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that.  All  of  these  witnesses,  except  the  plaintiff,  had  in- 
spected the  ties  and  stringers. 

The  defendant  introduced,  first,  Lee  McChesney,  its  gen- 
eral manager,  who  said  the  stringers  had  been  surfaced  off 
and,  in  so  doing,  "the  bigger  part  of  the  sap  had  been  taken 
off,-'  but  that  the  amount  of  sap  left  on  the  stringers  was 
not  enough  to  render  them  defective.  R.  K.  Lowery,  who 
was  next  introduced,  testified  that  the  stringers  had  l^een  cut 
down  to  the  depth  of  an  inch  or  an  inch  and  a  half  to  the 
solid  wood.  The  evidence  for  the  defendant  further  shows 
that  the  same  stringers  were  put  back  into  the  bridge,  when 
it  was  repaired,  with  the  exception  of  one,  which  had  either 
been  broken  or  was  too  short,  and  that  no  additional  surfacing 
had  been  done  on  them.  And  as  to  this  there  is  no  contra- 
diction in  the  evidence  except  that  some  of  the  witnesses  for 
the  plaintiff  say  they  think  two  new  stringers  were  put  in 
instead  of  one. 

As  to  the  nailing  of  the  ties,  Denham  said  they  had  not 
been  properly  nailed,  as  he  had  seen  some  which  bore  no 
evidence  of  having  been  nailed,  but  could  not  say  whether 
they  had  been  in  the  bridge  or  had  been  brought  to  the  scene 
of  the  \vreck  for  the  construction  of  a  temporary  track  for 
use  in  putting  the  engine  back  on  the  track.  Witness  Akers 
said  he  had  gone  on  the  grounds  before  any  repair  work  had 
been  done  and  had  seen  but  few  spikes  and  that  not  more 
than  one-fourth  of  the  ties  had  been  nailed.  Mr.  Javens, 
witness  for  plaintiff,  said  all  the  ties  had  been  well  nailed 
down  at  each  end,  with  one  spike  through  the  center  and  one 
on  each  side  "toe-nailed."  Camper  was  positive  that  only  part 
of  the  ties  had  been  spiked  down,  and  that  it  was  customary 
to  put  only  one  spike  in  each  end. 

The  three  witnesses  for  the  defendant,  McChesney,  Lowery 
and  Fitsgerald,  all  testified  that  all  the  ties  had  been  well 
nailed  down  and  constantly  inspected  and  re-nailed  from  time 
to  time.  Fitsgerald  said  that,  on  either  Saturday  or  Monday 
preceding  the  Tuesday  on  which  the  bridge  broke  he  had 
gone  over  it  and  nailed  all  the  ties  down,  because  he  thought 
some  of  the  spikes  might  have  broken  in  two. 

Any  error  there  may  have  been  in  overruling  the  motion 
to  exclude  the  evidence  for  the  plaintiff  was  waived  by  the 
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introduction  of  evidence  for  the  defense.  Core  v.  Railroad 
Co.,  38  W.  Va.  456;  Trump  v.  Coal  Co.,  46  W.  Va.  238. 

The  case  is  clearly  ruled  by  the  principles  governing  the 
relation  of  master  and  servant,  not  by  those  applicable  to 
common  carriers.  The  plaintiff  was  an  employe  and  in  the 
line  of  duty  at  the  time  of  the  injury.  As  such  he  must  be 
held  to  have  assumed  all  the  ordinary  risks  which  were  inci- 
dent to  the  dangerous  employment  in  which  he  was  engaged, 
Re^se  V.  Ri/.  Co.,  42  W.  Va.  333;  Oliver  v.  R.  C.  Co.,  Id. 
703;  Seldom  ridge  v.  Ralhray  Co.,  46  W.  Va.  569;  Beriw  v. 
Coal  Co.,  27  W.  Va.  285;  Humphrey h  v.  Newport  dbe.  Co., 
33  W.  Va.  135.  If  the  negligence  of  the  master  was  known 
to  him,  he  is  deemed  to  have  assumed  the  risk  of  injury  re- 
sulting from  it  also.  Sandernon  v.  Panther  Lumber  Co.,  50 
W.  Va.  42;  Bems  v.  Coal  Co.,  27  W.  Va.  285.  An  employer 
does  not  guarantee  the  safety  of  his  employe.  Steioart  v. 
Ry.  Co.,  40  W.  Va.  188;  Reene  v.  Ry.  Co.,  42  W.  Va.  333; 
Oliver  V.  R.  R.  Co.,  Id.  704. 

Nevertheless,  the  master  owes  certain  duties  to  his  servant. 
He  must  provide  safe  and  suitable  machinery  and  appliances 
for  the  business  in  which  his  servant  is  employed,  keep  the 
same  in  repair  and  make  proper  inspections  and  tests  as  to 
their  safety  and  suitableness.  He  must  exercise  reasonable 
care  in  providing  and  retaining  sufficient  and  suitable  ser- 
vants for  the  business.  He  must  establish  proper  rules  and 
regulations  for  the  service  and  conform  to  them.  He  must 
also  provide  for  the  safety  of  the  place  in  which  the  servant 
is  to  work.  Jachtion  v.  R.  R.  Co.,  43  W.  Va.  380;  Madden 
V.  R.  R.  Co.,  28  W.  Va.  617.  These  duties  are  absolute  and 
non-assignable,  and,  for  injury  resulting  from  a  breach  there- 
of, the  employer  must  answer,  though  the  fault  l>e  that  of 
his  vice-principal  to  whom  the  performance  thereof  had  l:)een 
delegated,  unless  the  servant  himself,  before  the  injury,  had 
knowledge  of  the  breach  of  duty  on  the  part  of  the  master, 
or  has,  by  his  own  negligence,  contributed  to  the  injury. 
Jaokson  v.  R.  R.  Co.,  cited. 

As  the  employe  assumes  the  risk  of  all  known  dangers, 
though  attributable  to  failure  of  legal  duty  in  the  abstract  on 
the  part  of  the  employer,  the  question  of  negligence  in  any 
given  case,  depends  upon  the  relation  which  the  master  and 
servant,  by  their  conduct  and  agreement,  have  established 
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between  themselves  with  reference  to  the  business  in  which 
the  servant  is  employed.  This  waiver  on  the  part  of  the  ser- 
vant releases  the  master  from  much  of  the  burden  which  the 
law,  but  for  it,  would  impose.  Of  this,  the  case  in  hand 
affords  a  good  illustration.  The  railroad,  though  running 
over  a  mountain,  crossing  ravines,  winding  around  the 
sides  of  declivities  and,  in  general,  located  on  ground  such 
as,  in  the  case  of  an  ordinary  railroad,  would  requii-e  the  use 
of  the  best  materials,  most  modern  and  improved  appliances 
and  test  construction,  conforaiing  in  all  respects  to  those 
rules  and  principles  which  experience  has  shown  to  be  es- 
sential to  safety  in  oiieration,  is  a  crude  affair,  lacking  in 
such  materials,  appliances  and  construction.  All  this  was 
necessarily  known  to  the  plaintiff,  and  he  assumed  the  risk 
of  all  danger  of  injury  incident  to  his  employment  on  that 
road.  But  the  engine  and  cars  were  no  doubt  light,  run  at  a 
low  i-ate  of  speed  and  not  heavily  burdened,  in  view  of 
which,  the  track  and  road  bed  were  deemed  sufficient  and 
reasonably  safe,  by  both  employer  and  employe,  notwith- 
standing the  use  of  inferior  materials  and  crude  construction. 

However,  the  employer,  is  by  no  means  relieved  of  all  duty 
to  the  servant,  under  such  conditions.  He  is  still  bound  to 
the  exercise  of  care,  for  the  safety  of  the  servant,  and  the 
measure  of  his  duty  is  reasonable  care,  in  view  of  the  situa- 
tion of  the  parties,  the  nature  of  the  business,  character  of 
the  machinery  and  appliances  used,  all  the  surrounding  cir- 
cumstances and  conditions  and  the  exigencies  which  require 
vigilance  and  attention.  Oliver  v.  Railroad  Oo.^  42  W.  Va. 
703;  Hough  v.  Railway  Co.,  100  U.  S.  213;  Labatt  Mas.  & 
Serv.  section  16.  Though  a  lumber  railroad,  with  its  wooden 
rails  and  other  elements  of  primitive  and  obsolete  construc- 
tion, is  crude  and  dangerous,  as  compared  with  roads  scien- 
tifically constructed,  it  has,  in  the  contemplation  of  the  parties 
concerned,  and,  therefore  of  the  law,  certain  characteristics 
and  qualities,  upon  which  the  servant  may  rely  and  which  he 
is  not  deemed  to  have  waived,  and  which  the  master  must  have 
given  the  structure  in  its  erection  and  is  under  a  duty  to 
maintain.  This  duty  of  maintenance  necessarily  implies  that 
of  supervision,  inspection  and  repairing. 

These  principles,  so  far  as  the  record  discloses,  were 
applied.     As  the  evidence   introduced  by  the  plaintiff  was 
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adduced  for  the  purpose  of  showing  a  dan^jerous  condition  of 
the  stringers,  due  to  age  and  decay,  and  defective  nailing  of 
the  cross-ties,  it  clearly  falls  within  the  limits  of  the  rules 
stated.  As  to  these  matters,  the  employer  was  undoubtedly 
bound  to  the  exercise  of  reasonable  care  for  the  safety  of  the 
employes  operating  the  train,  and,  as  to  both  issues  of  fact, 
there  is  conflict  in  the  evidence.  Some  witnesses  say  the 
ties  were  all  sufficiently  nailed  to  the  stringers,  and  others 
that  they  were  not.  All  agree  that  the  stringers  were  sap- 
rotten  to  such  an  extent  as  to  weaken  the  connection  between 
the  ties  and  stringers,  provided  the  sap  had  not  been  hewn 
off  under  the  ties.  As  to  whether  it  had  been  hewn  off,  how- 
ever, they  are  not  agreed.  On  each  of  the  two  issues  of  fact, 
a  determination  of  either  of  which,  adverse  to  the  defend- 
ant, would  sustain  the  verdict,  there  is  evidence  tending  to 
support  the  contentions  of  both  parties.  In  dealing  with 
this  evidence,  the  jury,  judged  by  the  verdict,  have  not 
ignored  any  legal  principles,  governing  the  evidence,  unless 
it  be  the  rule  of  preponderance,  which  will  be  noticed  later 
on,  nor  any  admitted,  or  clearly  established,  material  facts, 
inconsistent  with  the  verdict,  or  the  finding,  as  to  facts,  di- 
rectly dependent  upon  the  conflicting  evidence. 

The  rule  on  this  subject  is  most  clearly  and  accurately 
stated  in  3  Cyc.  352,  as  follows:  "A  verdict  will  not  be  set 
aside  unless  overwhelmingly  against  the  weight  of  the  evi- 
dence or  so  palpably  unsupported  by  sufficient  evidence  as  to 
clearly  indicate  that  it  is  wrong,  though,  in  such  contingency 
as  where  all  the  reasonable  probabilities  and  overwhelming 
weight  of  the  evidence  are  against  a  verdict,  or  the  testimony 
on  one  side  is  consistent  and  in  harmony  with  known  facts,' 
and  that  on  the  other  is  inconsistent  with  itself  and  with  such 
known  facts,  or  where  the  verdict  is  against  admissions,  or 
where  the  preponderance  is  such  as  to  indicate  a  mistake,  or 
that  the  verdict  was  rendered  under  a  misapprehension  of 
the  legal  effect  of  the  evidence,  or  material  facts  are  mis- 
takenly disregarded — the  verdict  will  be  set  aside.  And 
where  the  verdict  is  manifestly  against  the  evidence,  the 
judgment  will  be  reversed,  notwithstanding  the  trial  court 
had  refused  to  set  aside  the  verdict.  But,  on  the  other  hand, 
the  verdict  must  be  so  clearly  wrong  and  so  manifestly  against 
the  weight  of  the  evidence  as  to  amount  to  a  verdict  ui>od 
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failure  of  proof,  or  to  raise  a  necessary  inference  that  it  was 
the  result  of  passion  or  prejudice,  and  not  of  an  intelligent 
or  honest  exercise  by  the  jury  of  its  proper  and  lawful  func- 
tions. In  such  emergency,  however,  the  verdict  will  be  set 
aside.-' 

JohtiJion  V.  Burris^  39  W.  Va.  658,  and  Davidson  v.  P,  C. 
a  iir  St.  Lauk  By.  Co.,  41  W.  Va.  407,  do  not  go  beyond 
the  limits  of  this  rule.  In  the  former,  the  evidence  showed 
certain  physical  facts  and  well  known  customs  and  usages, 
which  the  parties  clearly  understood,  in  view  of  which  the 
contract  was  made,  and  which  were  actually  and  necessarily 
comprehended  in  the  manifest  objects  and  purposes  of  the 
parties  to  the  contract,  so  that  failure  of  the  jury  to  recog- 
nize them  and  harmonize  the  other  evidence  with  them,  had 
resulted  in  a  verdict,  palpably  wrong  and  against  the  over- 
whelming weight  of  the  evidence,  viewed  as  a  whole.  The 
other  case  is  of  much  the  same  character,  admitted  circum- 
stances, and  incontrovertible  physical  facts,  governing  and 
controlling  the  weight  and  force  of  all  the  other  evidence 
and  facts,  and  irresistibly  leading  to  a  conclusion  different 
from  that  embodied  in  the  verdict,  having  been  ignored  by 
the  jury.  Hence,  those  cases  are  clearly  within  the  general 
proposition  above  quoted.  They  do  not  apply  here  because 
the  conditions  calling  for  their  application  are  not  found  in 
this  case. 

The  evidence  for  the  defendant  may,  and  probably  does, 
preponderate  in  the  sense,  that  the  evidence  for  the  plaintiff 
is  not  entirely  consistent,  one  witness  having  testified  that  all 
the  cross-ties  had  been  properly  nailed  down  and  all  the  sap 
removed  from  such  parts  of  all  the  stringers  as  were  directly 
under  the  cross-ties,  so  that  the  sap-rottenness  could  not  have 
caused  the  injury;  while  the  testimony  of  all  the  witnesses 
for  the  defendant  agrees  that  the  ties  had  been  nailed  and  the 
sap  so  removed  from  the  stringers.  But  the  credibility  of 
the  witnesses  is  a  large  factor  to  be  dealt  with  in  determining 
these  questions,  and,  as  practically  all  of  them  were  employes 
of.the  defendant,  at  the  time  of  the  trial,  this  circumstance 
was  fan  element  bearing  on  the  question  of  credibility. 
"Where  some  evidence  has  been  given  which  tends  to  prove 
the  fact  in  issue,  or  the  evidence  consists  of  circumstances 
and  presumptions,  a  new  trial  will  not  be  granted  merely  be- 
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cause  the  court  is  of  opinion  that  the  preponderance  of  evi- 
dence required  a  different  verdict."  Bluck  v.  Thoinas^  21 
W.  Va.  709,  713;  Shefv.  City  of  Hwvtington,  16  W.  Va. 
307;  Graynm^  Case,  6  Grat.  712.  This  is  the  rule  for  the 
guidance  of  the  trial  court.  In  the  appellate  court,  the  ver- 
dict must  be  viewed  as  having  been  strengthened  by  the  ap- 
proval of  the  judge  who  tried  the  case,  heard  the  evidence 
detailed  and  observed  the  personal  appearances  and  demeanor 
of  the  witnesses.  Bl<ick  v.  Thomas,  cited;  Burgh  v.  Sh^anks. 
5  Leigh  598. 

In  view  of  these  rules,  the  extent  to  which  the  credibility 
of  the  witnesses  enters  into  the  verdict,  and  the  simplicity  of 
the  issues  presented,  it  is  clear  that  mere  excess  in  the 
quantum  of  the  evidence  adduced  by  the  defendant,  does  not 
justify  the  granting  of  a  new  trial  by  this  Court. 

No  error  in  the  judgment  being  perceived,  it  will  be 
affirmed. 

Affirmed. 


CHARLESTON 

Net^tvian  v.  Kay. 
Submitted  January  18,  1905.     Decided  February  7,  1905. 

1.  Salb  of  Realty.— By  Boundary  or  Acre.— Parol  Testimony, 

A  contract  for  the  sale  of  a  tract  of  land,  or  a  deed  conveying  a 

tract  of  land,  specifying  the  quantity  by  the  words  "containing 

acres,"  (giving  the  number,)  and  reciting  a  price  which  is  an 
exact  multiple  of  the  number  of  acres  so  mentioned,  is  presumed 
to  be  a  contract  of  sale  of  the  tract  in  gross,  but  is  ambiguous  on 
its  face  as  to  whether  it  is  a  contract  of  sale  in  gross  or  of  sale  by 
the  acre,  and  parol  evidence  of  the  circumstances,  which  surround- 
ed the  parties,  and  their  situation,  when  the  contract  or  deed  was 
made,  and  the  conduct  of  the  parties  in  carr>'ing  the  contract  into 
execution,  is  admissible  as  an  aid  in  interpreting  such  contract  or 
deed.    (p.  lOS.) 

2.  Salb  of  Rbalty— G/t>M  8aU  or  by  Acre. 

Whether  a  deed,  reciting  $4,800  as  the  price  of  a  tract  of  land 
thereby  conveyed,  and  describing  it  by  metes  and  bounds  and  as 
"containing  200  acres  and  37  square  poles,"  is  ambiguous  on  its 
face,  as  to  whether  the  sale  was  in  gross  or  by  the  acre,  quaerdf 
(p.  103.) 


Digiti 


zed  by  Google 


W.  Va.J  Newman  v.  Kay.  99 

3.  Sale  of  Rbaltt  in  Gboss.— Parol  JEfftmidnee. 

A  case  in  which  the  admissible  parol  evidence  is  held  insufficient 
to  prove  that  a  contract  of  sale  of  land  was  by  the  acre,  the  deed 
being  treated  as  ambiguous  on  its  face  as  to  whether  the  sale  was 
in  gross  or  by  the  acre.    (p.  104.) 

4.  Sale  op  Realty.— 5ate  in  Orasa— Excess  of  Acreage— Bescission  of 
Sale, 

As  to  the  vendor,  every  sale  of  land  in  gross  is  a  contract  of  haz- 
ard as  to  the  quantity  of  the  tract  or  tracts  sold,  and  he  cannot 
recover  on  the  contract,  either  at  law  or  in  equity,  compensation 
for  an  excess  therein  above  the  quantity  which  the  tract  or  tracts 
were,  at  the  time  of  the  sale,  supposed  to  contain.  Nor  can  he 
have  rescission  of  the  contract,  on  the  ground  of  mutual  and  inno- 
cent mistake  as  to  the  quantity,  resulting  in  a  considerable  excess, 
when  both  parties  have  been  ignorant  of  the  area  of  the  land  and 
free  from  fraud  in  the  execution  of  the  contract,    (p.  108.) 

.5.    Sale  of  Realty,  When  Rescinded. — Cdses  Overruled, 

In  so  far  as  they  hold  that  a  contract  of  sale  of  land  in  gross  may 
be  rescinded  on  the  ground  of  a  mutual  and  innocent  mistake  as  to 
the  quantity  of  land  in  the  tract  sold,  resulting  in  a  large  excess  or 
deficiency,  no  other  ground  for  relief  being  shown,  Westeim  Mining 
<fe  Manufacturing  Go.  v.  Peytoaa  Cannel  Coal  Co,,  8  W.  Va.  406; 
Orislip  V  Cain,  19  W.  Va.  438;  Hansford  v.  Coal  Co.,  22  W.  Va. 
70,  and  Pratt  v.  Bowman,  37  W.  Va.  715,  are  disapproved  and 
overruled. 

Appeal  from  Circuit  Court,  Fayette  County. 

Bill  by  W.  C.  Newman  and  others  against  James  Kay  and 
others.     Decree  for  plaintiffs,  and  defendants  appeal. 

Reversed. 

Patxe  &  Ha^olton  and  Brown,  Jackson  &  Knight,  for 
appellants. 
C.  W.  Dillon  and  A.  N.  Campbell,  for  appellees. 

POFFENBARGER,  JUDGEI 

Whether  a  certain  sale  of  real  estate,  the  contract  having 
been  executed  by  conveyance  and  payment  of  all  the  pur- 
chase money,  was  a  sale  by  the  acre  or  in  gross,  is  the  first 
question  presented  in  this  case;  and  it  being  held  to  have 
been  a  sale  in  gross,  the  second  is  whether  the  sale  can  be 
rescinded  in  equity  on  the  ground  of  a  considerable  excess, 
found  upon  surveying  the  tract  of  land,  both  parties  having 
been  ignorant,  at  the  time  of  the  sale,  of  the  quantity  of  the 
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land  and  both  being  entirely  free  from  any  fraud  or  misrep- 
resentation as  to  quantity. 

In  1884,  W.  W.  Newman,  a  resident  of  Virginia,  died 
seized  of  a  tract  of  land  in  Fayette  county,  this  State,  de- 
scril:)ed  in  his  deed  by  metes  and  bounds,  as  containing  two 
hundred  acres  and  thirty-seven  poles,  and  leaving  his  widow 
and  two  sons  surviving  him.  On  the  23rd  day  of  October, 
1895,  the  widow  and  sons  conveyed  the  lands  to  James  Kay, 
in  consideration  of  $4,800.00  of  which  $1,000.00  was  paid  in 
cash,  and  for  the  residue  of  which  the  purchaser  executed  his 
four  negotiable  notes  in  eciual  amounts,  payable  in  one,  two 
three  and  four  yeai's.  This  deed  described  the  land  thereby 
conveyed  in  the  exact  language  used  in  the  old  deed  by  which 
it  had  been  conveyed  to  W.  W.  Newsman,  in  1874,  and  re- 
served a  vendor's  lien  for  the  unpaid  purchase  money. 

Some  time  afterwards,  Kay  had  the  land  surveyed  and 
found  that  the  tract  contained  two  hundred  and  seventy-two 
and  tw^o-tenths  acres,  and  had  the  land  book  corrected  accord- 
ingly. Knowledge  of  this  excess  of  seventy-two  acres  having 
come  to  the  Newmans,  they  caused  a  notice  to  Ije  served  on 
Kay  on  the  26th  day  of  October,  1900,  reciting  the  discovery 
of  the  excess,  claiming  they  had  sold  by  the  acre  in  ignorance 
of  the  (luantity,  demanding  payment  for  the  excess  at  the  con- 
tract price  of  $24.00  per  acre,  or  a  rescission  of  the  sale,  and 
averring  their  readiness  and  willingness  to  repay  the  pur- 
chase money  with  interest.  Kay  having  refused  to  do  either, 
they  brought  this  suit,  alleging  in  their  bill  the  facts  relating 
to  the  sale,  herein])efore  set  out,  and,  in  addition  thereto, 
that,  at  the  time  the  deed  was  executed,  they  believed  the 
tract  contained  only  the  (luantity  mentioned  in  the  deed,  and 
so  represented  to  J.  M.  Richards  w^ho  negotiated  and  con- 
summated the  sale;  that,  at  the  time,  they  did  not  know  it 
contained  a  larger  quantity;  and  that  they  were  informed  and 
Ijelieved  said  Richards  and  Kay  accepted  tlie  deed  with  the 
understanding  that  the  quantity  of  land  was  as  stated  in  the 
deed. 

A  few^  days  tefore  the  deed  w^as  executed,  the  New^mans 
executed  to  Richards,  '*his  heirs  and  assigns,"  an  option  on 
the  land  for  tw^enty  days,  at  the  price  of  $24.00  per  acre,  de- 
scribing the  tract  as  containing,  by  estimation,  two  hundred 
acres,  and  the   bill  sets  up  the  option  and   alleges  that  when 
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Richards  came  and  negotiated  for  it,  he  represented  that  he 
desii-ed  to  purchase  the  land  for  some  person  other  than  him- 
self, whose  name  he  did  not  disclose.  It  is  further  shown 
that  Richards  returned  to  Virginia  a  few  days  after  the  ex- 
ecution of  the  option  with  the  deed  prepared  to  be  executed 
by  the  Newmans,  conveying  the  land  to  Kay,  which,  it  is 
charged,  he  represented  to  be  in  exact  conformity  with  the 
terms  and  stipulations  of  the  option,  except  that  it  set  forth 
the  aggregate  amount  of  purchase  money  instead  of  specify- 
ing the  price  per  acre;  and  that  this  variance  was  discussed 
at  the  time  of  the  execution  of  the  deed,  and  the  plaintiffs 
were  assured  that  the  deed  was  in  substantial  conformity  with 
the  option.  The  option,  the  notice  served  on  Kay,  and  copies 
of  the  deed  to  Kay  and  the  deed  to  W.  W.  Newman  are  ex- 
hibited with  the  bill. 

It  is  further  alleged  that  Kay  has  leased  the  land  to  Frank 
Lyman,  who  is  made  a  defendant,  for  the  purxK)se  of  mining 
and  removing  the  coal  underlying  it,  and  that  Lyman  has  re- 
leased it  to  the  Low  Moore  Iron  Company,  but  that  none  of 
the  coal  had  been  mined  at  the  time  of  the  institution  of  the 
suit;  and  plaintiffs  aver  their  willingness,  in  case  the  sale 
shall  be  revscinded,  to  carry  out  the  terms  of  the  lease  made 
to  Lyman  and  the  one  made  by  Lyman  to  the  iron  company. 

The  prayer  is  that  Kay  be  required  to  pay  plaintiffs  for 
said  excess  at  $24.00  per  acre  with  interest  from  the  date  of 
the  deed,  or  that  the  sale  and  deed  be  rescinded,  and  that 
they  may  have  general  relief. 

Kay  demurred  to  the  bill,  and,  his  demurrer  being  over- 
ruled, he  answered,  denying  that  Richards  was  his  agent  in 
the  matter  of  the  purchase,  averring  that  he  purchased  from 
Richards  for  the  sum  of  $5,440.00,  giving  him  $644.00  in  ad- 
dition to  the  $4,800.00  paid  to  the  Newmans;  that  he  had  no 
notice  or  knowledge  of  the  option;  that  Richards  acted  for 
himself  and  represented  that  he  had  authority  to  sell  and 
procured  and  dehvered  the  deed  as  aforesaid;  that  the  sale 
was  one  in  gi-oss,  the  land  having  been  purchased  by  the  de- 
fendant to  solidify  his  holdings  of  surrounding  lands,  and  ir- 
resx)ective  of  its  acreage;  that  such  was  the  inducement  and 
understanding  of  the  parties;  that  the  quantity  of  the  land 
was  easily  ascertainable  and  could  easily  have  been  known  by 
plaintiffs,  had  they  exercised   ordinary   care;   that  they  had 
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conveyed  by  the  description  and  statement  of  quantity  con- 
tained in  the  deed  to  W.  W.  Newman;  that  the  defendant, 
upon  the  faith  and  credit  of  said  purchase,  had  expended 
large  sums  of  money,  whereby  the  property  had  been  greatly 
enhanced  in  value,  and  sold  to  third  parties  who  had  made 
further  heavy  expenditures  on  account  thereof,  in  conse- 
quence of  which  the  plaintifis  were  barred  by  laches;  that  the 
plaintiffs  sold  and  received  pay  for  the  exact  quantity  pur- 
chased and  paid  for  by  W.  W.  Newman,  wherefore,  his  ven- 
dors, if  anybody,  were  entitled  to  pay  for  the  excess;  that 
defendant  had  made  large  expenditures  in  rendering  said 
tract  and  others,  near  to,  or  adjoining  it,  valuable  and  acces- 
sible to  market,  and  effected  a  coal  lease  thereon  with  an  op- 
tion of  purchase  to  Frank  Lyman,  who  assigned  it  to  the 
Low  Moore  Iron  Co.,  and  sale  of  the  land  was  afterwards 
consummated,  and  that  in  the  event  of  a  rescission,  the  parties 
cannot  be  placed  in  statu  quo^  wherefore,  and  because  of  the 
laches  of  complainants,  if  they  ever  had  any  right,  a  court  of 
equity  cannot  entertain  their  suit.  Although  denying  the 
right  of  the  plaintiffs  to  have  rescission,  the  respondent  asks 
that,  in  case  the  court  shall  be  of  opinion  that  the  complain- 
ants are  entitled  to  such  relief,  he  may  be  permitted  to  pay 
for  the  excess. 

Depositions  were  taken  and  filed  by  both  parties,  and,  on 
the  hearing,  the  court  pronounced  a  decree  in  favor  of  the 
plaintiffs  for  $2,341.44,  awarding  execution  therefor  and 
granting  the  plaintiffs  leave  for  further  proceedings  against 
the  land,  should  said  sum  and  the  costs  be  not  paid.  From 
this  decree,  Kay  has  appealed. 

As  the  rights  and  liabilities  of  the  parties  to  a  sale  of  real 
estate  by  the  acre  materially  differ  from  those  arising  out  of 
a  sale  in  gross,  it  becomes  necessary  to  determine,  in  the  first 
instance,  whether  the  sale  now  under  consideration  was  by 
the  acre  or  in  gross.  The  principles  governing  the  construc- 
tion of  deeds  and  contracts  of  sales  of  real  estate  are  ex- 
haustively considered  and  accurately  defined  in  the  case  of 
Orislip  V.  Cavn^  19  W,  Va.  438.  In  reaching  his  conclu- 
sions. Judge  Green,  who  delivered  the  able  opinion  of  the 
Court,  in  that  case,  reviewed  and  analyzed  all  the  Virginia 
decisions,  as  well  as  all  the  leading  cases  decided  by  other 
courts,  and  the  principles  deduced   by  him  from  them  were 
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embodied  in  the  syllabus  of  the  case  and  declared  to  be  sound 
law.  As  tested  by  those  rules  and  principles,  the  contract 
of  sale,  evidenced  by  the  deed  from  the  Newmans  to  Kay,  is 
a  contract  of  sale  in  gross. 

So  much  of  point  18  of  the  syllabus  as  relates  to  the  rule 
for  determining  what  is  a  sale  in  gross  reads  as  follows:  "If 
the  vendor  by  his  written  contract  agrees  to  convey,  or  by 
his  deed  does  convey,  for  a  specified  price  a  tract  of  land  de- 
scribed by  metes  and  bounds  or  otherwise  with  the  words 
added  ^containing  a  specified  number  of  acres,'  this  on  the 
face  of  such  contract  or  deed  is  a  contract  not  by  the  acre 
but  in  gross  and  without  any  implied  warranty  of  the  quan- 
tity. *  ♦  *  ^jjj  jf  jjj  addition  to  the  exact  spec- 
ification of  the  quantity  of  the  land  the  contract  or  deed  on 
its  face  shows,  that  the  price  to  be  paid  for  the  land  is  a 
multiple  of  the  number  of  acres  specified,  this  would  render 
the  deed  ambiguous,  as  to  whether  it  was  a  contract  in  gross 
or  by  the  acre."  In  point  19  the  effect  of  ambiguity  in  the 
contract  or  deed,  resulting  from  the  circumstances  of  the 
mathematical  relation  of  the  price  to  the  number  of  acres,  is 
stated  as  follows:  ''If  such  deed  or  contract  is  rendered  am- 
biguous on  its  face  in  the  manner  just  spoken  of,  the  court 
for  aid  in  interpreting  the  same  may  consider  parol  evidence 
of  the  circumstances,  which  surrounded  the  parties,  and  their 
situation,  when  the  contract  or  deed  was  made,  and  also  the 
conduct  of  the  parties  in  carrying  the  contract  into  execution; 
but  the  court  can  consider  no  other  sort  of  parol  evidence, 
such  as  the  declaration  of  the  parties  before,  at  the  time  of  * 
or  after  the  execution  of  the  deed  or  contract;  nor  can  the 
court  call  in  aid  any  kind  of  parol  testimony  to  alter,  explain, 
or  modify  the  written  contract  or  deed,  if  it  is  unambiguous 
on  its  face." 

This  deed  states  the  whole  amount  of  purchase  money  at 
$4,800,  and  then  conveys  and  describes  the  land  in  the  fol- 
lowing terms:  "The  said  F.  E.  Newman,  W.  C.  Newman 
and  E.  W.  Newman  do  grant  unto  the  said  James  Kay  all 
the  following  real  property,  situate,"  &c.,  (giving  its  loca- 
tion and  metes  and  bounds,)  ''''containing  200  acres  and  thirty 
9ev€n  squoflre  poles. ' ' 

It  specifies  the  aggregate  price  and  the  number  of  acres. 
No  account  is  taken  of  the  thirty-seven  square  poles,  nearly 
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a  quarter  of  an  acre,  which  would  have  been  nearly  six  dol- 
lars, a  very  insignificant  sum,  to  be  sure,  and,  in  itself,  un- 
worthy of  notice,  but  the  inquiry  here  is  for  the  legal  effect 
of  the  .terms  used  in  the  deed.  It  is  from  them  that  the  in- 
tention of  the  parties  is  to  be  ascertained,  if  possible.  Upon 
such  an  inquiry,  a  single  word  or  a  fact,  very  insignificant 
in  itself,  often  detennines  the  construction,  without  regard 
to  the  magnitude  of  the  interest  dependent  upon  it.  The  de- 
cision of  the  question,  whether  the  slight  variation  raight  be 
disregarded,  and  the  deed  held  to  be  ambiguous  on  its  face 
as  to  whether  the  sale  was  by  the  acre  or  in  gross,  however, 
for  reasons  presently  to  be  given,  is  unnecessary  and  would 
be  without  practical  value  as  a  precedent,  since  the  variance 
from  the  multiple  rule  is  peculiar  in  its  nature  and  unlikely 
to  occur  often,  if  ever  again. 

If  the  ambiguity  of  the  deed  on  its  face  be  conceded,  the 
admissible  evidence  is  wholly  insufficient  to  establish  a  sale 
by  the  acre.  Much  of  it  consists  of  declarations  of  intention 
which  could  not  be  admitted  at  all.  Only  the  circumstances 
which  surrounded  the  parties  and  their  situation  at  and  te- 
fore  the  making  of  the  contract  and  their  conduct  in  carrying 
it  into  execution  can  be  considered. 

Kay  knew  nothing  about  the  quantity  of  the  land  nor  had 
he  anything  to  do  with  the  Newmans  personally.  He  never 
saw  them,  nor  corresponded  with  them.  They  lived  near 
Richmond  and  knew  nothing  about  the  quantity  of  the  land, 
except  that  their  deed  called  for  two  hundred  acres  and  thirty- 
seven  poles.  All  communications  Ijetween  the  Newmans  on 
the  one  side,  and  Kay  on  the  other,  were  had  through 
Richards.  He  says  he  had  purchased  some  property ^for  Kay 
in  the  neighborhood  of  the  land  in  question,  and  showed  him 
a  map  of  the  Newman  land  and  suggested  that  its  situation 
with  reference  to  lands  purchased,  or  negotiated  for,  by  Kay, 
made  it  desirable  property  for  him,  whereupon  Kay  told  him 
to  buy  it  if  he  could;  and  that  he  then  corresponded  with 
the  Newmans  who  said  they  would  sell  it  at  $25.00  per  acre. 
Then,  as  claimed  by  Richards,  he  went  to  Kay  and  offered  it  to 
him  at  $30.00,  and  was  told  to  go  on  and  get  it,  whereupon  he 
went  to  Richmond  and  persuaded  the  owners  to  give  him  the 
option  hereinbefore  described  at  $24.00  per  acre,  came  back 
with  it,  showed  it  to  Kay,  offered  to  do  what  was  right  with 
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him  about  the  land,  received  from  Kay  $600.00  or  $700.00  to 
■go  back  to  Richmond  and  close  the  contract  under  the  option 
and  a  letter  from  Kay  to  Kay's  attorney  at  Fayetteville  to 
draft  the  deed  and  notes  and  a  deed  of  trust  to  secure  the 
deferred  pa^^ments,  which  was  done,  took  the  papers  back  to 
Kay  who,  with  his  wife,  acknowledged  the  deed  of  trust,  and 
delivered  the  deed,  trust  deed,  his  four  notes  and  his  check  to 
Richards,  who  took  these  papers  to  Richmond  and  procured 
the  execution  of  the  deed  and  brought  it  back  to  Kay.  Kay 
denies  that  he  ever  had  possession  of  the  option,  and  the 
testimony  of  Richards  imports  no  more  than  that  he  saw  it. 
He  also  denies  having  told  Richards  to  buy  the  land.  But 
he  says  he  told  him  he  might  buy  it  of  him  if  he  bought  it; 
that  Richai-ds  went  to  Richmond  and  either  wrote  or  tele- 
graphed that  it  would  require  a  certain  amount  of  money  to 
buy  the  property,  to  which  he  replied  that  he  did  not  want 
it  at  that  price  and  would  have  nothing  more  to  do  with  it; 
and  that  Richaixis,  after  returning,  came  to  see  him  again, 
saying  he  had  tried  in  vain  to  sell  to  others  and  his  option 
was  about  to  expire,  whereupon  he  gave  him,  or  agreed  to 
give  him,  $600  for  his  bargain  in  the  land,  without  ever 
having  seen  the  option,  which  arrangement  was  afterwards 
consummated,  as  has  been  stated.  He  denies  that  Richards 
was  his  agent,  that  he  purchased  by  the  acre,  and  that  he 
accepted  or  adopted  the  Richards  option.  There  is  no  pre- 
tense that  the  option  was  ever  assigned  to  him,  or  accepted 
by  him  so  as,  in  any  manner,  to  bind  him.  The  Newmans 
say  they  had  no  intention  of  selling  otherwise  than  by  the 
acre;  that  Richards  told  them  he  was  buying  for  another 
person  whose  name  he  did  not  disclose;  and  that  when  he 
came  back  with  the  deed;  they  rather  objected  to  it  as  not 
conforming  in  terms  to  the  option,  but  were  assured  by 
Richards  that  it  was,    in  substance,  the  same. 

A  great  deal  of  this  evidence  could  not  be  considered. 
Declarations  of  parties  as  to  intentions  are  inadmissible. 
Kay  was  engaged  in  the  effort  to  buy,  or  get  control  of, 
several  adjoining  ti-acts  of  coal  lands  with  the  view  to  obtain- 
ing enough  in  a  body  to  enable  him  to  make  an  advantageous 
sale  to  some  person  desiring  to  engage  in  mining  on  an  exten- 
sive scale,  and  the  Newman  lands  were  found  to  be  desirable 
for  combination  with  others  which  he  had  bought  or  contem- 
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plated  buying.  He  no  doubt  wanted  it  and  would  have  made 
the  contract  by  the  acre  had  that  been  insisted  upon,  but 
there  is  no  evidence  that  his  attention  was  ever  called  to  the 
distinction  between  the  two  kinds  of  contract,  unless  his  very 
slight  connection  with  the  option  mi^  be  said  to  have  had 
that  effect.  That  option  stands  upon  a  footing  very  different 
from  a  contract  of  sale  between  the  Newmans  and  Kay.  Had 
Kay  been  a  party  to  it,  he  would  not  have  been  in  any  sense 
bound  by  it  to  take  the  land  on  the  temas  therein  stated  or 
any  others.  While  it  bound  the  owners  of  the  land  to  sell, 
it  did  not  bind  the  holder  to  purchase.  As  to  the  latter,  it 
was  a  mere  proposal  to  sell.  But  it  was  not  even  a  proposal 
as  to  Kay.  Under  it,  Richards  had  the  exclusive  right  to 
purchase,  and  that  right  was  never  assigned  to  Kay.  The 
option  was  the  proposal  of  the  Newmans  to  sell  to  Richards 
or  his  assignees.  The  delivery  to  the  Newmans  of  the  check, 
notes,  deed  for  execution  and  deed  of  trust  was  Kay's  pro- 
posal to  buy  the  land.  On  the  whole,  there  appears  to  be 
nothing  in  the  circumstances,  situation  or  conduct  of  the 
parties  indicating  that  the  deed  was  intended  to  be  other  than 
what,  on  its  face,  it  appears  to  be.  They  ignored  in  their  set- 
tlement the  thirty-seven  poles,  a  fact  which  argues  slightly  in 
favor  of  a  sale  in  gross. 

This  view  is  strengthened  by  the  circumstance  of  the  con- 
duct of  the  grantors,  both  before  and  after  the  sale.  They 
were  content  to  rely  upon  the  representation  as  to  quantity 
in  the  old  deed  under  which  they  held.  Neither  before  nor 
after  did  they  cause  any  survey  to  be  made.  It  nowhere 
appears  that  any  inquiry  as  to  the  actual  quantity  of  land 
was  ever  made  by  them.  This  conclusion  is  in  exact  accord 
with  that  of  this  Court  in  Hansford  v.  Coal  Co.^  22  W.  Va^ 
70.  In  that  case,  the  deed  specified  $8,000  as  the  price,  and 
four  hundred  acres  as  the  quantity,  of  the  land.  The  analy- 
sis of  the  admissible  evidence,  as  given  by  Judge  Sihtder  in 
the  opinion  of  the  Court,  is  as  follows:  "  Was  this  a  sale  in 
gross?  It  is  prwia  facie  such  sale;  but  inasmuch  as  it 
appears  on  the  face  of  the  deed  that  the  consideration  is  an 
exact  multiple  of  the  number  of  acres  specified  therein,  the 
deed  is  thereby  rendered  ambiguous  as  to  whether  it  was  in 
fact  intended  by  the  parties  to  be  a  sale  in  gross  or  by  the 
acre;  and  whether  it  is  the  one  or  the  other  must  be  deter- 
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mined  by  the  x)arol  evidence  of  the  circumstances  surroundingr 
the  i>arties,  their  situation  at  the  time  of  the  sale  and  their 
subsequent  conduct  in  carrying  it  into  execution.  This 
evidence,  which  has  been  hereinbefore  fully  stated,  in  my 
judgn^tient,  not  only  fails  to  rebut  the  presumption  of  a  sale 
in  gross  arising:  from  the  face  of  the  deed,  but  it  clearly  estab- 
lishes the  fact  that  it  was  intended  and  understood  'to  be  such 
by  the  x>arties  at  the  time  it  was  made.  The  conduct  of  the 
parties  can  be  reconciled  to  no  other  conclusion.  They  knew 
at  the  time  that  the  land  had  been  located  by  protraction, 
that  it  had  never  been  actually  surveyed,  that  constructive  or 
protracted  surveys  are  proverbially  uncertain  in  quantity, 
and  that  almost  all  old  surveys  exceed  the  quantity  they  call 
for.  The  sale  was  for  cash,  the  deed  was  delivered  and  the 
money  paid  without  any  demand  for  a  survey  by  either  party, 
or  any  provision  or  a^eement  made  for  a  future  survey. 
No  survey  was  made  or  required  by  the  grantors  subsequent 
to  the  sale,  and  none  made  by  the  grantees  until  five  years 
after,  when  one  was  made  by  the  latter  for  their  own  use 
without  any  reference  to  the  purchase.  The  vendors  never 
claimed  or  demanded  pay  for  any  surplus  land  until  April, 
1876,  when  by  their  cross-bill  in  this  cause  they  for  the  first 
time  asserted  a  claim  for  pay  for  such  surplus  without  even 
their  making,  so  far  as  the  record  shows,  any  personal  demand 
for  such  pay.  Considering  these  facts  and  circumstances, 
the  conclusion  is  inevitable  to  my  mind  that  it  was  fully 
understood  and  intended  by  the  parties  that  said  sale  should 
be  treated  as  and  that  it  was  in  fact,  a  sale  in  gross  and  not 
by  the  acre." 

Such  being  the  character  of  the  sale,  no  action  or  suit,  at 
law  or  in  equity,  based  upon  the  contract,  for  the  recovery  of 
compensation  for  the  excess  can  be  maintained.  The  grantee 
obligated  himself  to  pay  $4,800.00  and  no  more.  He  did  not 
agree  to  pay  a  certain  sum  for  each  acre  of  land  that  might 
be  found  in  the  tract,  but  to  x>ay  a  lump  sum  for  the  tract  of 
land.  It  is  not  suggested  nor  pretended  that  there  was  any 
fraudulent  act  on  the  fiart  of  the  grantee,  operating  as  an  in- 
ducement to  the  grantors  to  enter  into  the  contract,  or  in  any 
other  way  injuring  them.  Whether  knowledge  of  the  ex- 
cess on  Kay^s  part,  fraudulently  concealed  from  the  grantors, 
would  give  a  right  of  action  against  him  as  for  a  deceit,  need 
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not  therefore  be  considered.  It  would  be  preposterous  to 
say  that  an  innocent  mistake  on  his  part,  shared  in  by  the 
grantors,  is  a  wrong  which  would  give  a  right  of  action  to 
them  against  him.  Hence,  so  much  of  the  bill  as  seeks  com- 
pensation for  the  excess  is  wholly  without  any  foundation  in 
law  or  equity.  A  mutual  mistake,  resulting  in  the  making 
of  a  contract  which  would  not  have  been  made  had  the  par- 
ties possessed  full  information,  does  not  authorize  the  court 
to  make  such  a  contract  for  them  as  they  might  have  made. 
It  cannot  be  assumed  that  they  would  have  made  any  con- 
tract at  all  had  they  been  in  possession  of  all  the  facts.  Cn'if- 
l!p  v.  Ca!n^  is  conclusive  as  to  this  and  is  in  such  perfect 
harmony  with  reason  and  justice  that  it  must  be  accepted  as 
sound.     The  language  is  as  follow: 

"But  no  court  of  equity  in  such  case  of  mutual  innocent 
mistake,  neither  party  being  guilty  of  any  fraud  in  the  sense 
above  explained,  has  a  right  to  modify  and  alter  the  contract 
of  the  parties,  so  as  to  make  it  correspond  with  what,  the 
court  may  think  it  probable,  would  have  been  the  terms 
agreed  upon  by  the  parties,  had  they  not  by  means  of  such 
innocent  and  mutual  mistake  been  ignorant  of  the  actual 
facts  at  the  time,  when  the  contract  was  entered  into.  All 
the  court  can  do  in  such  a  case  is  to  rescind  the  contract.  It 
cannot  modify  the  contract;  for  that  would  i-eally  be  making 
a  contract  for  the  parties  against  their  consent  and  then  en- 
forcing it,  which  would  be  usurpation  of  a  very  dangerous 
power."* 

There  are  some  instances  in  which,  upon  a  contract  of  sale 
in  gross,  a  recovery  may  be  had  by  the  vendee  in  case  of  a 
deticiency  in  the  land  sold.  SpeciKcation  in  the  deed  of  the 
exact  quantity  of  the  land  sold,  without  any  qualifying  words 
whatever  annexed,  renders  the  contract  ambiguous  as  to 
whether  or  not,  although  it  is  one  of  sale  in  gross,  the 
vendor,  by  such  positive  affirmation  of  quantity,  did  not  war- 
rant the  quantity.  The  effect  of  this  is  twofold:  First.  To 
overcome  the  presumption  that  the  grantor  did  not  intend  to 
warrant  the  quantity,  the  circumstances  which  surrounded  the 
parties,  their  situation  and  their  conduct  in  carrying  the  writ- 
ten contract  into  execution  are  admissible.  If  an  intention  to 
warrant  is  thus  shown,  there  may  be  a  recovery  of  compensa- 
tion for  deficiency,  on  the  warranty.     Crwlip  v.  Cain^  pts.  18 
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and  19  and  pp.  558  and  559.  Here,  the  recovery  would  seem 
to  be  based  upon  a  covenant  in  the  deed  or  contract.  It  is 
a  warranty  of  quantity  in  the  deed  in  favor  of  the  vendee, 
binding  the  vendor,  but  evidently  not  binding  the  vendee 
beyond  his  express  covenants.  In  other  words,  it  does  not 
bind  the  vendee  to  pay  for  an  excess,  though  it  does  bind 
the  vendor  to  abate  for  deficiency.  Second.  Such  specifica- 
tion of  quantity  in  the  deed  is  a  representation  which  may, 
or  may  not,  te  a  fraud  on  the  part  of  the  vendor,  according 
to  the  conduct  and  intent  of  the  parties,  and,  to  ascertain 
whether  a  fraud  was  in  fact  perpetrated  by  the  vendor  on 
the  vendee,,  all  kinds  of  relevant  parol  evidence  is  admiss- 
ible. Cri^iip  V.  Caiv,  syl.  pt.  21  and  pp.  559  and  560. 
Here,  the  recovery  stands  ui>on  an  affirmative  fraudulent  act, 
known  as  mggestio  faJm,  There  is  another  class  of  cases  in 
wliich  compensation  or  abatement,  on  the  ground  of  defi- 
ciency, may  be  had,  in  which  the  fault  of  the  vendor  is  the 
suppression  or  concealment  of  knowledge  as  to  the  quantity 
of  land  which  operates  to  the  injury  of  the  vendee.  Thus, 
in  DmmU  v.  RoiiH^^  2  Munf.  289,  it  is  held  that  "Whenever 
it  appears  that  the  vendor's  own  title  deeds  must  have 
disclosed  to  him  the  true  quantity  of  land,  he  is  bound  to 
make  compensation  for  a  deficiency,  tho'  his  deed  to  the 
vendee  express  a  quantity,  'more  or  less.'"  To  the  same 
effect  see  NeUoii  v.  Mattheios^  2  H.  &  M.  164.  If,  by  any 
other  means,  it  appear  that  the  vendor  knew  the  quantity 
and  withheld  the  knowledge  from  the  vendee  to  his  injury, 
the  result  will  be  the  same.  Here,  the  recovery  is  a  negative 
act  of  fraud,  known  as  HupprenHio  verL 

It  must  \y^  observed  that  what  is  said  in  the  preceding 
imragraph  relates  to  deficiency  in  quantity,  not  excess.  There 
may  be  an  a^t  of  fraud,  giving  a  right  to  the  vendor  to  re- 
cover comx)ensation  for  an  excess  from  the  vendee,  when  the 
sale  is  in  gross,  but  the  foregoing  principles  laid  down  in 
Crislip  V.  Cain  are  not  applicable  to  cases  of  excess.  More- 
over, that  case  distinctly  and  emphatically  asserts  that,  in 
such  cases,  if  both  parties  were  mutually  and  innocently  mis- 
taken as  to  the  quantity,  and  there  turns  out  to  be  an  excess, 
there  can  be  no  recovery  of  compensation  therefor.  But  it 
is  declared  in  that  case  that  the  contract  itself  may  be  rescind- 
ed, torn  up,  annulled  and  destroyed,  and  the  parties  restored 
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to  their  former  condition.  This  proposition  is  announced 
in  at  least  three  other  cases  decided  by  this  Court,  Western 
Mining  and  Mmiufacturing  Co,  v.  PeyUytm  Cannel  Coat 
Co.,  8  W.  Va.  406,  Hansford  v.  Coal  Co.,  22  W.  Va.  70, 
and  Pratt  v.  Btminan,  37  W.  Va.  715. 

In  Crislip  v.  Cain,  point  14  of  the  syllabus,  it  is  declared: 
*'If  it  be  a  contract  for  a  sale  of  land  in  gross,  and  the  num- 
ber of  acres  contained  in  the  tract,  sold  or  conveyed  is  named, 
and  on  survey  it  turns  out  afterwards,  that  there  is  either  a 
deficiency  or  excess  in  the  number  of  acres  in  the  tract, 
under  some  circumstances  a  court  of  equity  might  rescind  the 
contract  or  annul  the  deed  because  of  a  considerable  mistake 
of  the  parties  as  to  the  number  of  acres  in  the  tract,  though 
such  mistake  was  mutual  and  innocent,  and  neither  party  was 
guilty  of  any  fraud  in  the  sense  in  which  fraud  is  above  ex- 
plained. Such  rescission  could  not  be  made,  unless  the  mis- 
take was  so  material  as  to  show^  that  it  affected  the  substance 
of  the  contract,  and  that  the  minds  of  the  parties  had  not  really 
come  together  on  the  terms  stated  in  the  contract  or  deed.'' 
In  W.  M.  (6  M.  Co.  v.  P.  C.  C.  Co.,  points  15  and  16  of  syl- 
labus,  substantially  the  same  proposition  is  asserted.  In 
Hansford  v.  Coal  Co.,  point  7  of  the  syllabus,  it  is  said: 
* 'Where  such  deed  is  on  its  face  a  sale  in  gross,  if  it  is  subse- 
quently ascertained  that  there  is  either  a  deficiency  or  an  ex- 
cess in  the  quantity  of  land  specified  therein,  and  it  is  shown 
that  the  error  in  the  quantity  arose  from  a  mutual  and  inno- 
cent mistake  of  the  parties,  a  court  of  equity  may,  in  some 
cases,  upon  proper  pleadings  and  proof,  annul  the  deed  and 
rescind  the  sale,  but  in  the  absence  of  fraud,  actual  or  con- 
structive, in  either  party  such  court  can  allow  no  abatement 
for  a  deficiency  or  compensation  for  any  excess.-'  In  Pratt 
V.  JBaioman,  the  same  proposition  is  asserted,  and  a  recovery 
for  excess  decreed,  because  the  purchaser  had  sold  the  land  and 
put  it  beyond  the  power  of  the  vendor  to  obtain  relief  by  re- 
scission. In  the  last  named  case,  sales  in  gross  are  divided  into 
three  classes,  two  of  which  are  declared  to  be  sales  at  hazard, 
forbidding  rescission.  The  third,  in  which  it  is  held  there 
may  be  rescission,  is  described  as  follows:  "Sales  in  which  it 
is  evident  from  extraneous  circumstances,  such  as  locality, 
value,  price,  time,  the  conduct,  conversation,  and  character 
of  the  parties,  that  they  did  not  or  ought  not  to  contemplate 
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or  intend  to  risk  more  than  the  usual  rates  of  excess  or  deH- 
ciency  in  like  cases,  or  than  such  as  might  reasonably  be  cal- 
culated on  as  within  the  range  of  ordinary  contingency."  \t 
is  to  be  noticed  that  the  cases  say  rescission  may  be  had  be- 
cause of  either  deficiency  or  excess^  under  the  circumstances 
stated. 

It  is  insisted  that  these  successive  enunciations  of  this  rule 
of  rescission  are  not  binding  upon  the  court  for  the  reason 
that  they  are  dicta.  In  the  first  case,  W.  M.  <fe  M,  Co,  v. 
P.  C.  C.  Co.^  the  bill  sought  the  correction  of  a  deed  by  a 
change  of  one  of  the  lines,  described  in  it,  so  as  to  make  it 
conform  to  what  the  plaintiffs  believed  to  have  been  the  con- 
tract actually  made.  After  making  a  disposition  of  this  conten- 
tion adverse  to  the  plaintiffs.  Judge  Hoffman  examined  the 
pleadings  and  evidence  in  the  case  to  ascertain  whether  there 
could  be  rescission  of  the  contract,  because  of  an  admitted  ex- 
cess of  eight  hundred  and  fifty  acres  in  the  tract  which  had  l^een 
conveyed  as  one  containing  six  thousand  one  hundred  and 
twenty-three  aci'es.  Evidently  this  was  done  to  see  whether 
the  bill  was  susceptible  of  amendment  so  as  to  give  relief, 
under  the  rule  that,  where  a  plaintiff  has  a  good  case  on  the 
evidence,  but  his  bill  is  defective  in  its  allegations,  he  is  per- 
mitted to  amend,  so  that  substantial  justice  may  be  done  be- 
tween the  parties.  Finding  that  about  six  years  had  elapsed 
between  the  times  of  the  discovery  of  the  excess  and  the  filing 
of  the  bill,  he  concluded  that  whatever  equity  the  plaintiffs 
may  have  had  was  then  barred  by  their  laches.  In  Oridip  v. 
Cfa//i,  the  proceeding  was  for  an  abatement  from  the  pur- 
chase money  on  account  of  a  deficiency,  but  it  did  not  seek 
rescission.  However,  if  it  had  been  apparent  to  the  court  that 
relief  could  have  been  given  upon  amended  pleadings,  it  is 
not  to  be  doubted  that  the  defects  in  the  pleadings  would  have 
been  indicated  and  leave  to  amend  granted.  But  the  Court 
seems  to  have  concluded  that  there  was  no  mistake  and,  con- 
sequently, no  ground  for  rescission.  In  Hansford  v.  Coal 
Co,y  the  Court  dealt  with  an  appeal  from  a  decree,  dismiss- 
ing a  cross-bill,  setting  up  a  claim  for  compensation  for  an 
excess  of  sixty-eight  acres  in  a  tract  of  land  sold  as  one  con- 
taining four  hundred  acres,  at  a  price  equivalent  to  twenty  dol- 
lars i)er  acre,  and  from  an  order  refusing  leave  to  file  a  bill  of 
review  to  the  same  decree  for  error  of  law.  Viewed  as  one  seek- 
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ing  recission,  the  cross-bill  was  defective,  there  being  no  prayer 
for  such  relief  and  no  tender,  or  offer,  of  re-payment  of  any 
money  received.  It  had  been  dismissed  without  the  interpo- 
sition of  any  request  for  leave  to  amend.  In  view  of  this, 
no  reason  is  perceived  for  any  discussion  of  the  principles  of 
rescission.  As  the  cross-bill  had  been  dismissed  without  a 
request  for  leave  to  amend  in  the  court  below  the  defendants 
were  in  no  condition  to  ask  any  relief  at  the  hands  of  this 
Court.  Pratt  v.  Boicman^  undoubtedly  goes  further  than 
any  of  the  other  three  cases,  and  it  may  safely  be  said,  with- 
out taking  time  to  fully  analyze  it,  that  the  decision  recog- 
nized, and  stands,  in  part,  at  least,  uix)n,  the  proposition  now 
under  discussion.  Reference  is  made  to  the  fiduciary  charac- 
ter of  the  vendor,  but  the  decision  is  clearly  not  based  solely 
upon  his  want  of  authority.  That  seems  to  be  treated  mere- 
ly as  a  circumstance  bearing  upon  the  intent  of  the  parties. 
One  of  the  best  definitions  of  the  term  obiter  dictum  is 
said  to  be  that  given  by  Folger,  J.,  in  Rohrhaeh  v.  In^,  tb., 
62  N.  Y.  47,  58.  He  said:  '''^ Dlda  are  opinions  of  a  judge 
which  do  not  emlxxly  the  resolution  or  determination  of  the 
court,  and  made  without  argument,  or  full  consideration  of 
the  point,  are  not  the  professed  deliberate  determinations  of 
the  judge  himself;  obiter  dicta  are  such  opinions  uttered  by 
the  way,  not  upon  the  point  or  question  pending,  as  if  turning 
aside  from  the  main  topic  of  the  case  to  collateral  subjects." 
In  TJ,  S.  V.  aarl\  96  U.  S.  211,  Mr.  Justice  Strong  said  of 
an  expression  of  opinion  in  another  case,  after  stating  the 
exact  point  decided  therein:  "  The  case  called  for  nothing 
more;  and,  if  more  was  intended  by  the  judge  who  delivered 
the  opinion,  it  was  purely  obiter. "^"^  Many  definitions  are 
more  liberal.  These  give  the  principle  strictness  and  rigidity, 
and  even  under  them,  it  is  manifest  that  the  declaration  of 
the  rule  in  Pratt  v.  Boiovian^  is  in  no  sense  obiter.  It  is 
applied  to  the  facts  and  made  the  basis  of  the  decision.  It 
would  l)e  difficult  to  reach  any  other  conclusion  as  to  the 
views  expressed  in  W.  Jf.  dc  M.  Co.  v.  P.  C.  C.  Co.  But 
in  Crldlp  v.  Caln^  and  Hansford  v.  Coal  Co.^  it  may  be  oth- 
erwise. In  all  of  them,  the  proi)osition  is  formally  and  sol- 
emnly incorporated  in  the  syllabi,  as  if  deliberately  stated 
upon  mature  reflection  and  consideration.  As  it  is  manifest 
that  the  Court  has,  in  at  least  two  cases,  applied  the  rule,  it 
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is  useless  to  spend  further  time  on  the  inquiry  as  to  the  judi- 
cial cliaracter  of  these  enunciations. 

Search  for  a  precedent  in  the  decisions  of  Virginia  up  to 
the  date  of  the  division  of  the  State,  and  in  those  of  this  State 
prior  to  that  of  W.  M.  (&  M.  Co.  v.  P.  C.  C.  Co,,  to  sustain  the 
proposition  that  rescission  may  be  had  because  of  a  consider- 
able excess  when  the  sale  is  in  gross  and  the  parties  to  the 
deed  were  ignorant  of  the  quantity  in  the  tract  and  without 
fault,  will  be  made  in  vaiti.  Up  until  that  time,  sales  in 
gross  had  been  uniformly  held  to  be  contracts  of  hazard  from 
which  no  relief  could  be  had,  in  the  absence  of  fraud,  except 
upon  the  ground  of  a  mutual  and  innocent  mistake  as  to 
some  matter  going  to  the  very  essence  and  substance  of  the 
contract.  A  difference  in  quantity,  however  great,  was  not 
deemed  to  te  of  the  substance  of  the  thing  contracted  for. 
Its  materiality,  by  a  sale  in  gross,  was  deemed  to  have  been 
eliminated  from  the  contract.  Both  parties  took  the  risk  of 
variation  from  the  acreage  stated  in  the  deed,  if  any  was 
stated.  Thus,  in  Tu<^ker  v.  Cocke,  2  Rand.  51,  66,  Judge 
Green,  delivering  the  opinion  of  the  court,  in  a  case  similar 
to  this,  said:  "'  There  are  causes  in  which  the  mutual  error  of 
the  parties,  without  default  in  either,  may  be  a  just  ground 
for  rescinding  a  contract.  As,  if  the  error  be  in  a  matter 
which  is  the  cause  of  the  contract,  that  is,  in  the  siibistance  of 
the  thing  contracted  for,  so  that  the  purchaser  cannot  get 
what  he  bargained  for,  as  in  the  case  of  a  purchase  of  mili- 
tary lands  on  Paint  Creek,  stated  to  be  located  under  speci- 
fied warrants,  and  the  warrants  were  located  elsewhere;  and 
of  the  purchase  of  an  obligation  at  the  risque  of  the  pur- 
chaser, and  the  paper  turned  out  to  be  forged,  or  the  obligor 
to  have  been  previously  discharged  from  the  obligation,  under 
the  statute  of  bankruptcy.  In  such  cases  the  contract  ought 
to  be  vacated,  even  if  it  had  been  executed;  and,  if  both  the 
parties,  in  the  first  case,  verily  believed  that  the  warrants 
were  located  on  Paint  Creek,  and,  in  the  other,  that  the  obli- 
gation was  genuine  and  the  party  bound  by  it;  the  object  in 
the  first  case,  being  to  buy  lands  on  Paint  Creek;  and,  in 
the  other,  to  buy  a  valid  and  subsisting  obligation,  the  error 
woukl  go  to  the  mihstratmn  of  the  matter  contracted  for. 
C1iai)iberlynev.  Marsh,  6Munf.  283;  Ayuistrongw,  Hickman, 
Ibid,  287.     But,  if  in  the  one  case,  the  warrant  had  really 
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been  located  on  Paint  creek,  and  the  parties  had  both  been 
of  opinion,  from  the  general  character  of  lands  on  that 
creek,  that  the  lands  were  of  great  value,  and  it  had  turned 
out  that  they  were  of  very  little  value;  or,  if  in  the  other, 
the  obligation  had  l^een  genuine  and  still  binding  upon  the 
obligor,  and  both  parties  believed  that  he  was  in  affluent  cir- 
cumstances and  able  to  pay,  and  it  turned  out  that  he  was,  at 
the  time  of  the  contract,  utterly  insolvent;  the  purchaser  in 
neither  case,  could  have  relief,  since  he  has  gotten  that  which 
was  the  cause  of  the  contract,  and  the  error  was  in  relation 
to  the  very  hazard,  which  the  purchaser  took  upon  himself. 
If  relief  could  be  given  in  such  a  case  as  the  case  at  bar,  a 
fortiori  it  should  l)e  given,  if  the  vendor  knew  of  the  defici- 
ency and  concealed  it.  So  that,  in  both  cases  when  the  ven- 
dor knew,  and  when  he  was  ignorant  of  the  deficiency,  relief 
being  given,  there  could  no  longer  Ix^  a  contract,  in  which 
a  purchaser  could  take  the  risque  of  (juantity  effectually 
upon  himself.  The  Court  of  Api^eals  have  uniformly  recog- 
nized the  validity  and  obligation  of  such  a  contract,  and  in 
all  cases  in  which  they  have  given  relief,  it  has  been  founded 
on  circumstances  either  of  fraud,  misrepresentation  or  con- 
cealment; or  mistake  in  part,  or  in  whole,  in  relation  to  the 
substance  of  the  thing  contracted  for.  It  is  possible,  that 
the  case  of  Qiic^ncIJ  v.  Woodlhf  2  Hen.  &  Munf.  173,  does 
not  fall  within  this  observation;  but,  the  grounds  of  the 
judgment  in  that  case  are  so  uncertain,  some  of  the  Judges 
who  decided  it,  the  Kei>orter  and  the  counsel  on  both  sides, 
who  argued  the  cause,  differing  so  materially  in  their  state- 
ments of  the  reasons  upon  which  the  judgment  was  founded, 
that  it  cannot  te  considered  an  obligatory  authority  to  the 
ix)int  now  under  consideration;  and,  if  it  were  so  considered, 
it  has  been  rei)eatedly  overruled." 

What  Judge  Green  meant  by  reference  to  error  affecting 
the  substance  of  the  contract,  going,  as  he  says  to  "the  mi- 
stratum  of  the  matter  contracted  for,"  is  illustrated  by  a 
number  of  decided  cases.  Thus,  in  Chamherlyne  v.  Marshy 
6  Munf.  284,  the  vendor  intended  to  sell,  and  the  vendee  to 
buy,  lands  on  Paint  Creek  and  those  described  in  the  written 
evidence  of  the  contract  were  not  on  that  creek.  In  Graham 
V.  Hendren,,  5  Munf.  183,  there  was  a  misunderstanding  as 
to  the  identity  of  the  land,  in  consequence  of  which  the  con- 
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tract  was  rescinded.  Glassell  v.  Thmnas^  3  Leigh  113,  is  a 
similar  case.  In  Fear  on  Luivher  Co.  v.  TF^&w?,  51  W.  Va. 
this  Court  decreed  rescission  of  sale  of  lands  because  of  a  mutual 
mistake  as  to  the  location  of  the  lands.  Perhaps  no  clearer 
discriminatibn  between  substance  and  a  mere  concomitant 
in  a  contract  of  a  sale  of  land  has  ever  been  made  than  that 
given  by  Judge  Carr  in  Thompson  v.  Jdckmn^  3  Rand.  504. 
He  said:  ''But  take  the  land  lost  at  the  largest  estimate,  and 
say  it  was  worth  a  fourth  of  the  whole  purchase  money, 
(which  is  contradicted  by  the  surveyor,  and  cannot  I  think, 
be  the  fact:)  yet  can  it  be  said,  that  it  furnishes  one  of  those 
cases  of  mistake,  which  would  authorize  the  rescission  of  the 
whole  contract?  Has  not  the  purchaser  gotten  the  substance 
of  the  thing  bought?  The  surveyor  says  that  this  slip  has  no 
peculiar  value:  that  it  is  maiden  woodland,  and  there  is  suf- 
ficiency of  timber  for  the  place,  without  it.  If  you  say  that  for 
such  a  deficiency  as  this,  not  affecting  the  bulk  of  the  land, 
you  will  rescind,  where  will  you  stop?  I  have  shown  that 
equity  will  refuse  a  specific  execution  in  many  cases,  where 
it  would  not  rescind;  and  yet,  there  are  decisions  in  abund- 
ance, to  show  that  a  trifling  deficiency,  of  a  few  acres,  in  a 
tract  of  land,  will  not  even  present  an  obstacle  to  a  specific  ex- 
ecution; the  court  saying,  that  such  deficiency  lies  clearly  in 
compensation,  and  that  the  party  is  made  whole,  by  abating 
so  much  the  purchase  money,  as  is  an  equivelant  for  it." 

These  illustrations  sufficiently  show  what  is  meant  by  a 
mistake  which  affects  the  substance  of  the  contract.  It  must 
be  something  affecting  the  identity  or  actuality  of  the  thing 
which  forms  the  subject  matter  of  the  contract,  going  beyond 
the  mere  quantity,  quality  or  value  of  that  thing.  And  that 
where  the  description  is  correct  and  there  is  no  fraud  nor 
any  mistake  affecting  the  substance  of  the  contract  in  the 
sense  indicated,  there  can  be  no  relief  by  rescission  or  other- 
wise, is  maintained  by  the  great  weight  of  authority.  "When- 
ever it  appears  by  definite  boundaries,  or  by  words  of  quali- 
fication, as  'more  or  less,'  or  as  'containing  by  estimation,' 
or  the  like,  that  the  statement  of  the  quantity  of  acres  in 
the  deed  is  mere  matter  of  description,  and  not  of  the  essence 
of  the  contract,  the  buyer  takes  the  risk  of  the  quantity,  if 
there  be  no  intermixture  of  fraud  in  the  case."  4  Kent  Com. 
467.     NobU  V.  Ooogm,  99  Mass.  231;  Mugg  v.  Mason,   141 
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Mass.  64;  Libbi/  v.  Dickey^  85  Me.  362;  Frenche  v.  Chancellor^ 
51  N.  J.  Eq.  624;  Borkenhagen  v.  Vlanden,  82  Wis.  206; 
EhUh  v.  Odom^  91  Gra.  600.  "  But  where  the  lands  In  a  con- 
veyance are  mentioned  to  contain  so  many  acres  hy  eatima' 
tion^  or  the  words  'more  or  less'  are  added,  if  there  l^e  a 
small  portion  more  than  the  (luantity,  the  vendor  cannot 
recover  it;  and  if  there  be  a  small  quantity  less,  the  pur- 
chaser cannot  obtain  any  com])ensation  in  respect  of  the  de- 
ficiency; and  even  a  large  excess  or  deficiency  has  not  been 
considered  a  ground  for  relieving  a  vendor  or  purchaser."'  1 
Sug.  Vend,  section  3,  p.  490. 

There  are  a  few  cases  which  hold  that  a  considerable  excess 
or  deficiency  in  quantity,  the  parties  having  l)een  ignorant 
of  the  quantity  ami  free  from  fault,  gives  right  to  comi)en- 
sation  or  rescission,  even  though  the  sale  is  in  gross.  The 
leading  case  of  this  class  is  ILirrlson  v.  Talbot^  2  Dana  (Ky.) 
258.  Compared  with  Crhlip  v.  Cain^  it  will  be  found  to  be 
a  gross  misinterpretjition  of  the  Virginia  decisions  and 
especially  of  Q}iei<nM  v.  Woodfi^f,  2  Hen.  &  Munf.  173,  6 
Call,  218,  and  NMou  v.  MatthcwH,  2  Hen.  &  Munf.  164. 
That  case  also  makes  a  distinction  between  executory  and 
executed  contracts,  and  was  itself  of  the  former  class.  Other 
authorities  recognize  the  same  distinction.  Sug.  Vend,  chap- 
ter 8,  section  5,  p.  491,  says:  "Where  the  contract  rests  hi 
./feri\  the  general  opinion  has  been,  that  the  purchaser,  if  the 
quantity  be  considered  less  than  it  was  stated,  will  be  en- 
titled to  an  abatement,  although  the  agreement  contain 
the  words  inore  of  fe-s.s,  or  by  ei<t!inat!an^  or  even  stronger 
words.  But  in  a  case  where  the  estate  was  stated  in  the  con- 
tract to  contiiin  by  e>if!mation  fortyone  acres,  be  the  same 
more  or  Jem;  and  upon  an  admeasurement,  the  quantity 
proved  to  be  only  between  thirty-five  and  thirty-six  acres; 
and  the  purchaser  claimed  an  abatement;  the  master  of  the  rolls 
decided  against  the  claim.  Upon  a  motion  in  Port  man  v. 
Mlll^  it  appeared  th^t  the  lands  were  descrited  as  containing, 
by  estimation,  three  hundred  and  forty-nine  acres,  or  there- 
abouts, be  the  same  more  or  less,  and  the  agreement  stipu- 
lated that  the  parties  should  not  be  answerable  for  any  ex- 
cess or  deficiency  in  the  quantity  of  the  premises,  but  that 
the  premises  should  be  taken  by  the  purchaser  at  the  quan- 
tity, whether  more  or  less;  and  the  actual  number  of  statute 
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acres  was  less  by  one  hundred  acres  than  the  number  stated 
in  the  contract.  Lord  Eldon  said,  that  as  to  this  stipulation, 
he  could  never  agree  that  such  a  clause  (if  there  were  noth- 
ing else  in  the  case)  would  cover  so  large  a  deficiency  in  the 
number  of  acres  as  was  alleged  to  exist  there." 

Though  the  case  of  Crlsllp  v.  Caiti^  does  not  recognize  it, 
the  distinction  is  not  without  reason.  In  executory  contracts, 
the  court  is  called  upon  to  exercise  its  discretionary  powers  to 
decree  specific  performance,  and  the  defendant  sets  up  his 
objection  before  the  transaction  is  completed.  In  the  case 
of  an  executed  contract,  completed  in  all  respects,  the  appli- 
cation is  for  rescission,  and  here  again  the  court  may  exercise 
discretion,  and  it  is  well  settled  that  a  court  of  equity  will 
often  refuse  specific  performance,  and  thereby  deprive  the 
party  of  the  benefit  of  his  contract,  under  conditions  which 
would  not  move  it  to  a  rescission  of  the  contract,  whereby  the 
same  result  would  l)e  attained.  Thompmn  v.  Jackmn^  cited. 
SincQ  ^a/TL^o?i  v.  Talbot^  is  predicated  upon  this  distinction,  it 
is  hardly  persuasive  authority  in  this  case,  it  being  one  in 
which  the  contract  has  been  fully  carried  into  execution. 
However,  in  the  opinion  in  that  case,  it  is  suggested  that, 
had  the  instrument  been  a  deed,  conveying  the  land  instead 
of  a  contract  to  convey,  the  vendor  might  still  be  entitled  to 
relief,  but,  whether  by  rescission  or  a  decree  for  compensa- 
tion as  upon  the  contract,  is  not  indicated. 

Among  the  cases  most  often  cited  as  authority  for  the 
proposition  that  a  sale  in  gross  may  be  rescinded,  on  the 
gi'ound  of  a  mutual  mistake  as  to  the  quantity  of  the  land,  is 
Harrison  v.  Talbot^  cited.  In  it,  however,  there  was  no 
decree  of  rescission.  In  spite  of  the  plain,  simple  and  just 
rule,  that  a  court  has  no  authority  to  make  a  contract  for  the 
parties,  in  that  case,  the  court,  having  ascertained  that  there 
was  an  excess  of  ninety  acres  in  a  tract  sold  for  $6,000.00  as 
one  containing  four  hundred,  decreed  a  conveyance  by  the 
vendor,  without  his  consent,  of  four  humdred  acres  of  the 
land,  leaving  him  the  small  quantity  of  ninety  acres,  thus 
comi)elling  him  to  divide  his  farm  into  two  parts.  It  was 
not  a  case  of  rescission,  nor  one  merely  refusing  specific 
performance.  It  is  a  case  in  which  the  court  virtually  made 
a  new  contract  for  the  parties  and  enforced  it.  It  is 
followed  by  the  case  of  Harrell  v.  HIU,,  19  Ark.  102,  another 
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case  of  specific  performance  and  not  of  rescission.  That  was 
a  case  of  deficiency,  and,  though  the  court  did  say  that, 
as  the  contract  was  executory,  there  might  be  an  abatement 
on  account  of  gross  mistake,  it  went  further  and  ascertained 
from  the  evidence  that  there  had  been  a  misrepresentation 
by  the  vendor  as  to  the  quantity.  The  decree  harmonizes 
with  the  last  ground  of  relief,  as  it  abated  the  purchase 
money  and  decreed  specific  performance.  Hence,  it  is  not 
authority  for  the  principle  of  rescission. 

The  supreme  court  of  Texas,  in  O^  Cmmell  v.  Diike^  29 
Tex.  299,  professedly  following  Harrison  v.  TalhoU  decreed 
a  release  of  a  surplus  of  three  hundred  and  forty-eigHt  acres 
in  a  tract  of  land  conveyed  as  containing  seven  hundred  and 
fifty  acres  or  more,  described  as  being  all  of  a  tract  of  "  eight 
hundred  and  fifty  acres  or  more"  except  one  hundred  acres  sold 
oflp  previously.  The  deed  also  contained  a  covenant,  binding 
the  vendor  to  refund  in  case  the  quantity  should  prove  to  te 
less  than  seven  hundred  and  fifty  acres.  To  ascertain  the  in- 
tent of  the  parties,  parol  evidence  of  their  verbal  negotiations 
and  declarations  was  admitted  and  considered.  This  case  goes 
beyond  the  Kentucky  precedent,  for  the  case  was  an  exe- 
uted  one.  Both  treat  the  contracts  as  sales  in  gross  and  both 
violate  the  rules  of  interpretation  laid  down  by  this  Court  and 
by  the  earlier  Virginia  cases.  It  is  only  in  cases  of  ambiguity 
that  parol  evidence  is  admissible  to  determine  the  character  of 
the  contract,  and  then  the  rule  allows  only  evidence  of  the 
situation  of  the  parties,  the  circumstances  which  surrounded 
them  and  their  conduct  in  carrying  the  contract  into  execu- 
tion. To  permit  the  introduction  of  evidence  of  their 
conversations  and  declarations  of  intention,  would  work  a 
plain  violation  of  the  rule  which  forbids  the  admission  of 
parol  evidence  to  contradict  or  vary  written  instruments. 

These  cases  and  a  few  other  similar  ones  were  examined 
by  Judge  Green  in  Cridip  v.  Cain  and  condemned  as 
unsound,  because  they  decreed  compensation  for  excess,  as 
upon  the  contract.  Whether  they  were  proper  cases  for 
rescission,  he  does  not  inquire.  To  this  subject,  his  mind 
does  not  seem  to  have  been  fully  directed.  He  does  inti- 
mate, and  even  say,  there  are  instances  of  mutual  mistake  as 
to  quantity,  where  the  sales  are  in  gross,  which  warrant 
rescission,  but  he  makes  no  analytical  or  critical  examination 
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of  any  case  of  that  kind.  Evidently  he  was  misled  by  the 
previous  declarations  of  Jud^  Hoffman  in  W,  M.  cfe  M, 
Co.  V.  I\  C\  C,  Co.^  who  seems  likewise  to  have  accepted  the 
proposition  without  investigation.  He  cited  no  authority 
for  his  i)osition,  and  there  is  no  instance  of  rescission  on 
such  ground  in  any  Virginia  decision  prior  to  the  separation 
of  the  state.  There  are  many  cases  of  abatement  and  com- 
pensation in  sales  made  by  the  acre  and  in  sales  in  gross 
accompanied  by  warranty  of  quantity  or  fraud  by  misrepre- 
sentation or  concealment,  but  none  ba.sed  on  mutual  mistake 
as  to  mere  quantity.  In  connection  with  Woodllef  v. 
QnrxueU  he  mentions  Bt^Ihuip  v.  Sealy^  2  Duer.  (N.)  579, 
in  which  a  lot,  sold  as  containing  eight  acres,  proved  to  have 
an  area  of  alx)ut  four  acres,  as  an  authority  for  rescission  on 
the  ground  of  mutual  mistake  as  to  (luantity,  but  he  does 
not  analyze  it,  or  subject  it  to  any  critical  examination.  In 
that  case  Duer,  J.,  dissented,  and  denied  that  there  could 
l)e  rescission.  Emmctt,  J.,  adopted  the  tlieory  of  mutual 
mistake  and  rested  the  case  on  that.  Boswortli,  J.,  was  satis- 
fied that  there  had  been  a  fraudulent  representjition  by  the 
vendor.  He  also  thought  there  might  be  relief  on  the  ground 
of  mistake.  That  the  contract  was  executory  was  deemed 
important. 

No  doubt  the  views  previously  expressed  ))y  Judge  Hoffman 
in  ir.  M.  ct  J/".  Co.  V.  I\  C,  C.  Co.,  cited,  were  accepted  by 
Judge  Grekx  as  l^eing  sound,  practically  without  investiga- 
tion on  his  own  account,  and  it  is  to  be  observed  that  Judge 
Hoffman  announced  the  proposition  apparently  without 
having  Ixistowed  upon  the  (juestion  his  usual  care  and  con- 
sideration. He  cites  not  a  single  authority  for  it  and  Judgf: 
Snyder,  in  Ifamford\.  Coal  Co..,  adopts  it  from  Ciii<l!p  v. 
Caul  without  question.  From  these  unsatisfactory  cases,  the 
Court  assumed,  in  Pratt  v.  Baa-mau^  that  the  principle  was 
firmly  settled  in  this  State  and  adopted  the  classification 
made  in  HarrUon  v.  Talbot.  Hence,  it  seems  to  have  gotten 
into  our  decisions  more  by  accident  than  as  the  result  of 
mature  consideration. 

It  being  admitted  that  a  sale  in  gross  is  a  sale  at  hazard  as 
to  quantity,  it  is  a  contradiction  to  say  relief  may  be  had  on 
the  ground  of  mistake,  when  there  is  a  deficiency  or  excess. 
If  there  is  no  risk  as  to  quantity,  the  sale  is  clearly  not  one 
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of  hazard,  nor  one  in  gross.  The  risk,  if  any,  is  as  to  quan- 
tity and  nothing  else.  Can  a  man  be  allowed  to  avoid  his 
contract  of  risk,  merely  because  the  risk  which  he  assumed 
has  fallen  upon  him?  If  so,  how  can  there  be  a  sale  of  real 
estate  except  by  the  acre?  If  it  be  admitted  that  the  risk  is 
presumed  to  extend  to  only  a  reasonable  amount  of  deficiency 
or  excess,  as  held  in  Harrison  v.  Talbot  and  Pratt  v.  Bawinau^ 
under  what  rule  can  the  element  of  unreasonableness  be 
ascertained?  To  say  there  is  a  presumption  that  not  more 
than  the  difference  due  to  variation  in  instruments  and 
inaccuracies  in  surveying  is  risked,  would  make  every  sale  in 
gross  equivelant  to  a  sale  by  the  acre.  The  idea  that,  under 
a  sale  in  gross,  such  is  the  limit  of  the  risk  unless  there  be  a 
special  contract  of  hazard,  finds  no  support  in  the  earlier 
Virginia  cases.  Tiiey  clearly  put  all  sales  in  gross  on  the 
same  footing,  except  those  in  which  there  are  warranties  of 
quantity,  namely,  those  contracts  in  which  the  (luantities  are 
specified  in  such  manner  as  to  render  the  deeds  or  contract 
ambiguous  on  their  faces  as  to  whether  a  warranty  of  quan- 
tity was  in  fact  intended.  This  principle  can  operate  only  in 
cases  of  deficiency,  and  there  is  no  case  in  which  it  has  been 
applied  to  an  excess.  To  this  principle  and  to  the  rules 
founded  upon  fraud,  Juekje  Gueen  refers  all  the  numerous 
Virginia  and  West  Virginia  cases  examined  by  him.  There 
may  be  fraud  on  the  part  of  the  grantee,  affording  ground  of 
relief  against  him,  for  an  excess,  but  how  can  it  be  said  there 
is  a  warranty  by  him  in  the  deed  against  an  excess.  There 
may  be  a  reservation  in  the  deed  of  right  to  compensation  for 
an  after  discovered  excess,  but  such  reservation  is  an  express 
contract.  ''There  is  no  doubt  that  where  an  estate  is 
expressly  sold  at  a  certain  price  by  the  acre,  and  there  is  a 
deficiency  in  the  number  of  acres  conveyed,  the  purchaser 
will  l3e  entitled  to  a  compensation  for  that  deficiency.  Sugden 
p.  230,  quoting  2  Eq.  Ca.  Abr.  688,  pi.  1.  So  too  where  the 
land  is  neither  bought  nor  sold  expressly  and  professedly  by 
the  acre,  but  both  parties,  in  fixing  the  price  for  the  land, 
have  regard  to  the  quantity  which  they  suppose  the  estate  to 
consist  of,  the  same  rule  as  to  liability  for  deficiency  will  pre- 
vail. In  such  case  the  demand  of  the  vendor  and  the  offer 
of  the  purchaser  are  supposed  to  be  influenced  in  an  equal 
degree  by  the  quantity  which  both  believe  to  be  the  subject 
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of  their  bargain:  a  ratable  abatement  of  price  will  probably 
leave  both  in  nearly  the  same  relative  situation  in  which 
they  would  have  stood  if  the  true  quantity  had  been  origi- 
nally known.  /////  v.  Bnckley,  17  Ves.  401;  Sugden  231. 
Such  sale  must  be  considered  as  in  fact  and  according  to  the 
intention  of  the  parties,  though  not  expressly,  a  sale  by  the 
acre.  But  if,  on  the  other  hand,  the  sale  be  clearly  one  in 
gross,  it  is  a  contract  of  hazard,  in  which  each  party  takes 
on  himself  the  risk  of  excess  or  deficiency,  and  there  can  be 
no  relief  afforded  to  either,  whatever  may  be  the  actual 
quantity  in  the  tract  sold.  Ket/ton^  v.  Brawford^^  5  Leigh 
47.  But  the  court  will  always  require  clear  proof  that  the 
vendee  did  agree  to  take  the  hazard  of  deficiencies  on  him- 
self. JofUffe  V.  Illtf,  1  Call.  329;  Xehou  v.  Mattheirn,  2 
Hen.  &  Munf.  164;  Hull  v.  Vun)ungh<t)n\H  Kr  f\  1  Munf. 
333.  BuHHf^ll  V.  Ki^eran^  8  Ijeigh  13,  15.  Nowhere  docs  it 
api>ear  that  parol  evidence  is  held  to  be  admissible  to  prove 
the  extent  of  the  risk  assumed  in  a  sale  in  gross.  The  possi- 
bility of  such  a  thing  is  precluded  by  the  rules  and  princi- 
ples deduced  and  stated  by  Judge  Green  in  CrlnUp  v.  Cain, 
In  every  Virginia  case  prior  to  the  division  of  the  state  in 
which  there  was  not  a  sale  by  the  acre,  a  sale  in  gross  with 
a  warranty  of  quantity,  or  a  sale  into  which  fraud  had  en- 
tered as  a  vitiating  element,  relief  was  denied,  nor  with  the 
single  exception  of  Pratt  v.  Bowman,  has  relief  ever  been 
held  by  this  Court  to  be  proi)er  under  any  other  circum- 
stance. Sales  in  gross,  unattended  by  warranty  of  (luantity 
or  fraud,  have  been  uniformly  treated  as  contracts  of  hazard, 
and  that  precludes  any  right  to  rescission  on  account  of  va- 
riation in  quantity. 

''In  a  sale  in  gi'oss,  a  contract  of  hazard  on  both  sides,  the 
vendee  is  not  entitled  to  relief,  in  case  of  a  deficiency.""  K<n/' 
touH  V.  Bmv\ford^,  5  Leigh  39.  "If  a  tract  of  land  be  sold  for 
eleven  hundred  acres  more  or  less  at  a  fixed  price;  audit  turns 
out,  that  it  is  less,  the  purchaser  will  not  be  relieved  in  equity.  "^ 
Pendleton  v.  Stewart^  5  Call.  1.  Cabell,  J.,  in  Rmsell  v. 
Keeran^  8  Leigh  19-20,  says:  "I  am  of  opinion  that  the 
-decree  of  the  chancellor  of  the  13th  December,  1828,  is  wholly 
-erroneous.  It  declares  that  although  the  sale  of  land 
was  a  sale  in  gross,  yet  it  was  not  a  sale  of  hazai-d  as  to 
quantity.      This  is  contrary  to  first  principles;  for  every  sale 
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of  land  in  gross  or  by  the  tract  is,  ex  m  termini^  a  sale  of 
hazard  as  to  the  quantity;  the  vendor  being  debarred  from 
claiming  any  diminution  of  the  purchase  money,  in  case  the 
real  quantity  shall  fall  short  of  the  estimated  quantity." 
"Where  the  contract  does  not  specify  the  number  of  acres 
sold  or  contracted  to  be  sold,  otherwise  than  by  the  general 
words  'containing  so  many  acres,'  this  can  hardly  be  looked 
on  as  a  warranty  of  the  quantity,  but  rather  as  a  matter  of 
description.  KeytoiiM  v.  Brawford^^  5  Leigh  48."  Rm- 
Hell  V.  Keeran^  8  Leigh  13-15.  In  Tucker  v.  ('och\  2  Hand. 
51,  the  court  held:  "A  conveyance  of  a  particular  tract  of 
land,  without  a  si>ecification  of  quantity,  does  not  bind  the 
vendor  to  warrant  a  particular  number  of  acres,  if  there  has 
been  no  false  representation,  and  no  concealment  of  facts 
within  his  knowledge;  although  there  may  have  teen  an  ex- 
pectation in  both  parties,  founded  on  documents  and  other 
evidence  known  to  both,  that  the  numter  of  acres  is  greater 
than  it  turns  out  to  be,  upon  a  subsequent  survey." 

The  conclusion  indicated  by  these  views  is  supix)rted  by 
the  great  weight  of  authority.  It  cannot  te  assumed  that, 
in  so  many  cases  of  large  deficiencies  and  excesses  in  which 
relief  has  been  denied  tecause  no  warranty  or  fraud  was  es- 
tablished, it  did  not  occur  to  the  courts  and  counsel  that  it 
might  be  had  by  the  shorter  and  easier  remeJy  of  rescis- 
sion. The  manifest  import  of  these  decisions  is  that  no  re- 
lief can  te  had,  in  any  form,  respecting  the  subject  matter 
of  the  hazard.  This  is  the  view  expressed  by  Chancellor 
Walworth  in  Vt^edev  v.  Fonda,  3  Paige  (N.  Y.)  94,  98.  He 
said:  ''It  seems  now,  however,  to  te  generally  understood 
that  where  the  contract  has  teen  consummated,  without  any 
fraud,  misrepresentation,  or  concealment  as  to  the  real  quanti- 
ty, the  courts  will  not  inquire  whether  there  has  teen  an  ac- 
tual mistake  as  to  the  supposed  quantity  contained  within 
certain  specified  boundaries.  But  this  result  has  been  pro- 
duced more  from  the  necessity  of  quieting  interminable  liti- 
gation, than  from  the  real  equity  of  the  principle  established 
by  the  decisions."  This  is  quoted  and  approved  by  the  New 
York  court  of  appeals  in  Faure  v.  Martin,  3  Seld.  210.  In 
Winch  V.  WincheHtet\  1  Ves.  &  Beam  375,  the  court  held: 
"  Purchaser  not  entitled  to  abatement  for  a  deficiency  in 
quantity;  the  particular  describing  the  estate,  as  containing 
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by  estimation  forty-one  acres,  be  the  same  more  or  less." 
Parol   evidence  was  admitted   to  prove  a  representation  by 
the  vendor  as  to  quantity.      Sir  William  Grant,  Master  of 
the  Kolls,  said:     "As  to  the  admissibility  of  the  evidence,  it 
must,  depend  upon  the  purpose,  for  which  it  is  produced. 
If  the  defendant  iosists,  that  the  evidence  being  received  he 
will  be  entitled  to  have  the  contract  performed  with  an  abate- 
ment of  the  price,  I  think  it  is  not  admissible  for  that  pur- 
pose; as  the  Court  cannot  execute  jn  his  favour  a  written 
agreement  with  a  variation  introduced  by  parol  testimony; 
but,  if  he  says,  he  was  deceived  by  this  representation,  and 
therefore  was  induced  by  fraud  to  enter  into  the  contract, 
and  offers  the  evidence  for  the  purpose  of  getting  rid  of  such 
contract  altogether,  for  that  purpose,  I  think,  it  may  be  re- 
ceived; as,  if  such  a  declaration  was  made  by  the  auctioneer, 
it  would  undoubtedly  be  fraudulent  and  unfair  in  the  plain- 
tiffs to  insist  upon  the  execution  of  the  contract,  not  giving 
the  defendant,    the  benefit  of   that  declaration."     Jfa/tn  v. 
Ptrari<on^  2  Johns.    (N.  Y.)  37,  holds:     ''A  deed  was  deliv- 
ered  to   M.  and  T.,  describing  the  lot,  and  as  'containing 
six  hundred  acres,  be  the  same  more  or  less.'     On  actual 
survey,    the   lot   was  found  to   contain  only   four  hundred 
and  twenty-one  acres  and  one-eighth.     In  an  action  brought 
against  P.    on   the   bond,  it  was   held,  that  the  mention  of 
the   quantity   of   acres   was  matter  of  description,  and  that 
the  delivery  of  the  deed  for  the  lot  of  land,   according  to  its 
actual  and  known  description,  was  a  performance  of  the  con- 
dition of  the  bond."     Chief  Justice  Kent  concurred  in  the 
opinion,  delivered  by  Spencer,  J.,  which  said:     "The  enu- 
meration of  quantity  is  not  of  the  essence  of  the  contract;  it 
Is  matter  of  description  merely.     The  only  certainty,  in  the 
present  case,  is  the  lot,  and  this  alone  is  the  subject  of  the 
covenants."    la  Jackson  v.  Barnngei\  15  Johns.  (N.  Y.) 471, 
it  is  held:     "So,  where  there  is  a  lease  of  the  farm  on  which 
A.  B.  now  lives,   to  contain   eighty  acres,  and  the  farm  act- 
ually contains  more  than  eighty  acres,  the  lessor  cannot  re- 
cover the  surplus  from  the  lessee,   especially  where  he  has 
been  in  possession,  and   paid  rent  for   a   length   of  time." 
Jacknon  v.  Defendorfy  1    Cain.  493,    holds:     ''If   a   lot   l)e 
granted  by  deed,  and  its  number  specified  with  reference  to 
a  map,  the  whole  lot  will  pass  l^y  the  deed  though  it  there  be 
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mentioned  as  containing  fewer  acres  than  it  absolutely  does.'" 
In  Powell  V-  Chri',  5  Mass.  355,  it  is  held  as  follows:  "In  a 
deed  of  conveyance  of  land  as  limited  by  certain  monuments, 
lines  and  courses,  and  also  as  containing  so  many  acres  and 
rods,  the  words  expressing  the  quantity  do  not  amount  to  a 
covenant  that  the  land  contains  that  quantity,  but  are  merely 
descriptive  of  the  land."  To  the  same  effect  see  Boar  v. 
McConnid',  1  Serg.  &  Kawl.  (Pa.)  166;  Ifall  v.  Powell,  4 
Serg.  &  Kawl.  (Pa.)  456:  Sftmc  v.  C7uf.pman,  1  Root  (Conn.) 
528;  Dagne  v.  Klng^  1  Yeates  (Pa.)  322;  Sinith  v.  Emu^,  6 
Binn.  (Pa.)  102.  Many  of  these  cases  were  actions  at  law, 
but  the  interpretiition  and  construction  of  a  contract  is  the 
same  in  each  forum. 

In  Stebhlns  v.  Eddi/,  4  Mason  (U.  S.)  414,  a  suit  in  equity 
for  relief  in  resi>ect  to  a  deticiency.  Story,  Judge,  after  dis- 
cussing a  number  of  cases,  including  an  anonymous  case  in 
2  Freem.  107,  in  which  a  man  who  had  purchased  a  tract  of 
land  descriljed  as  containing  one  hundred  acres,  more  or  less, 
which  had  turned  out  to  contain  only  about  sixty,  was  denied 
any  relief,  said:  "In  short,  the  latest  cases  generally  concur 
with  the  doctrine  laid  down  in  the  anonymous  case  in  2  Free- 
man 107.  It  seems  to  me,  that  there  is  much  good  sense  in 
holding,  that  the  words  'more  or  less,'  or  other  equivalent 
words,  used  in  contracts  or  conveyances  of  this  sort,  should 
be  construed  to  qualify  the  representation  of  quantity  in  such 
a  manner,  that,  if  made  in  good  faith,  neither,  party  should 
be  entitled  to  any  relief  on  account  of  deficiency  or  surplus. 
Nor  am  I  prepared  to  admit  that  the  fact,  that  the  sale  is  not 
in  gross,  but  for  a  specific  sum,  by  the  acre,  ought  neces- 
sarily to  create  a  difference  in  the  application  of  the  princi- 
ple. I  do  not  say,  that  cases  may  not  occur  of  such  an  ex- 
treme deficiency  as  to  call  for  relief;  but  they  must  be  such 
as  would  naturally  raise  the  presumption  of  fraud,  imposition 
or  mistake  in  the  very  essence  of  the  contract.  Where  the 
sale  is  fair,  and  the  parties  equally  innocent,  and  the  quanti- 
ty is  sold  by  estimation,  and  not  by  measurement,  there  is 
little,  if  any  hardship,  and  much  convenience  in  holding  to 
the  rule,  caveat  emptor, "^"^ 

This  review  of  the  authorities  concerning  the  subject  of 
sales  in  gross,  without  warranty  of  quantity  or  fraud  i>erpe- 
trated  by  either  party,  and  the  policy  of  the  law,  which  im- 
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I)oses  upon  parties  some  degree  of  care  and  prudence  in  mak- 
ing their  contracts,  to  the  end  that  useless  litigation,  result- 
ing from  carelessness  and  lack  of  diligence,  may  be  discour- 
aged, impel  the  conclusion  that  the  plaintiffs  are  not  entitled 
to  a  rescission  of  the  contract.  Not  a  few  of  the  cases  hold 
tliat,  under  the  circumstances  of  this  case,  the  plaintiffs  would 
be  precluded  from  any  relief  by  their  negligence.  Anon.  2 
Freeman,  107. 

In  a  sen.se,  the  mistake  complained  of  is  attributable  to  the 
negligence  of  the  complainants.  It  was  their  property,  and, 
some  inquiry  as  to  the  quantity,  as  by  a  survey,  for  instance, 
l)efore  disposing  of  it,  would  not  have  l>een  a  manifestation 
of  extreme  caution,  wariness  or  prudence,  but  they  made 
none.  Such  survey  would  have  cost  them  no  more,  perhaps, 
than  it  has  cost  Kay.  They  discovered  the  excess  about  five 
years  after  the  sale,  by  mere  accident,  as  a  result  of  Kay's 
survey,  and  now  ask  to  l>e  permitted  to  take  advantage  of 
his  industry  and  enterprise.  A  leading  American  case,  holding 
this  to  be  inequitable,  is  GripHex  v.  SiViden^^  93  U.  S.  55, 
holding  that:  "Mistake,  to  be  available  in  ecpiity,  must  not 
have  arisen  from  negligence,  where  the  means  of  knowledge 
were  easily  accessible.  The  party  complaining  must  have  ex- 
ercised at  least  the  degree  of  diligence  which  may  be  fairly 
exi)ected  from  a  reasonable  i>erson.'"'  In  the  opinion,  it  is 
said:  '*The  appellees  paid  their  money  without  even  inquir- 
ing of  any  one  professing  to  know  where  the  lines  were.  The 
courses  and  distances  specified  in  the  deed  show  that  a  sur- 
veyor had  Ix^en  employed.  Why  was  he  not  called  upon  { 
The  appellants  sat  cjuietly  in  the  dark,  until  the  mistake  was 
developed  by  the  light  of  subsequent  events.  Full  knowl- 
edge was  within  their  reach  all  the  time,  from  the  beginning 
of  the  negotiation  until  the  transaction  was  closed.  It  was 
their  own  fault  that  they  did  not  avail  themselves  of  it."**  In 
(JamplAl  v.  Ingilhii,  1  Ded.  &  J.  392,  405,  Lord  Justice 
Turner  said:  "In  this  case  I  think  that  the  existence  of  tlie 
plaintiff's  claim  can  be  attributed  only  to  liis  own  neglect, 
and  I  am  of  opinion  that,  under  such  circumstances,  he  is  not 
entitled  to  the  compensation  which  is  claimed  by  this  bill." 
For  similar  applications  of  the  rule,  see  2Iaui*er  v.  Davln^  6 
V'es.  678;  Jennings  v.  Brmighton^  17  Beav.  234;  AticooA  v. 
Smdl,  6  CL  &  Fin.  338. 
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Though  there  may  te  at  sometime,  a  mutual  and  innocent, 
mistake  as  to  mere  quantity  in  a  sale  in  gross,  of  such  mag- 
nitude as  to  enable  the  court  to  say  it  goes  to  the  substance 
of  the  contract,  and  justify  relief  by  way  of  rescission,  we 
are  firmly  convinced  that  the  principles  announced  in  W,  M. 
<fe  M.  Co.  V.  P.  a  i\  Co.,  Cr^lp  V.  Cain,  Hamford  v. 
Coal  Co.,  and  Pvatt  v.  Bmcman,  concerning  rescission  for  such 
cause,  are  too  broad,  and  are  contrary  to  the  great  weight  of 
authority,  as  well  as  inconsistent  with  other  princijjles  firmly 
established  in  this  State.  Therefore,  the  doctrine  of  rescis- 
sion, as  therein  announced,  is  disapproved  and  to  this  extent, 
said  cases  are  overruled. 

For  the  reasons  aforesaid,  the  decree  complained  of  will  be 
reversed  and  the  bill  dismissed  with  costs  both  in  this  Court 
and  in  the  circuit  court. 

Braxnon,  Pkesidkxt,  {concnrrin(f): 

EXCESS. 

Take  the  case  of  a  deed  conveying  a  tract  of  land  either 
not  specifying,  or  simply  si^ecifying,  quantity;  without  any 
qualifying  words  affecting  the  quantity,  there  being  no  fraud. 
Shall  the  grantor  have  either  pay  or  rescission  on  the  ground 
of  excess  in  quantity? 

Such  a  deed  is  a  sale  in  gross,  that  as,  one  of  hazard  or 
risk  as  to  quantity.  Crislip  v.  Cahi,  19  W.  Va.  438;  De- 
pue  V.  Sergent,  21  W.  Va.  326;  llamford  v.  Cmd  Co.,  22 
W.  Va.  70;  Pratt  v.  Bowman,  37  W.  Va.  715.  The  state- 
ment of  quantity,  in  such  a  deed,  is  descriptive  of  the  tract, 
not  a  covenant  or  warranty  of  quantity.  4  Kent  466;  Cald- 
loell  v.  Craig,  21  Grat.  132.  To  allow  pay  for  excess  or  re- 
scind would  deny  the  essential  character  of  the  deed  given  it 
by  law,  that  of  hazard,  the  law  would  contradict  itself.  It 
would,  in  one  breath,  say  that  the  deed  is  one  of  hazard,  and 
in  the  next  breath  say,  that  it  is  one  of  warranty  of  quantity; 
for  how  can  either  pay  or  rescission  be  given  unless  there  is 
warranty  or  covenant  of  quantity  ?  Furthermore,  to  allow 
such  pay  or  rescission  would  deny  the  legal  character  of  the 
deed  contrary  to  the  old  rule  that  a  contract  in  writing  shall 
not  be  contradicted,  altered  or  varied  by  oral  evidence.  The 
law  stamps  such  a  deed  as  one  in  gross.     You  allow  evidence 
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to  contradict  this.  You  allow  evidence  to  prove  mistake  as 
to  quantity,  when  the  deed,  as  construed  by  law,  says  that 
the  grantor  was  not  mistaken,  but  took  the  risk  as  to  quan- 
tity; that  he  conveyed  the  tract,  whether  more  or  less  in 
quantity,  for  a  given  sum.  The  law  makes  the  deed  have  one 
effect;  oral  evidence  makes  it  have  another.  Depiw  v.  /&/•- 
(fe/it^  21  W.  Va.  326,  is  cited  to  show  that  this  cannot  be 
done  in  such  case  by  oral  evidence.  If  the  grantor  intended 
to  make  quantity  of  the  essence  of  the  contract,  he  would 
have  made  it  a  conveyance  by  the  acre,  or  inserted  a  clause 
for  compensation  for  excess;  but  he  made  a  sale  in  gross . 
Where  there  is  deficiency,  and  the  grantor  has  stated  in  the 
deed  that  the  tract  contains  a  certain  quantity,  that  is  a  dif- 
ferent case,  under  our  decisions,  from  excess.  Under  those 
decisions  it  is  because,  and  only  because,  of  that  statement  of 
quantity  that  deduction  from  purchase  money  is  made  for  de- 
ficiency. But  as  to  excess,  that  reason  does  not  exist,  since  the 
grantee  has  made  no  statement  of  quantity.  In  the  case  of 
claim  for  deficiency,  it  is  sometimes,  only  sometimes,  granted 
l)ecause  of  fraud  in  the  grantor  in  making  such  statement; 
l)ut  there  is  no  such  fraud  imputable  to  the  grantee,  no  such 
Imsis  for  decree  against  him  on  account  of  excess.  Judge 
(tREEX  mentions  this  in  Depne  v.  Strgent^  supra^  and  the  clear 
jurist.  Judge  Roane,  said  in  JolUffe  v.  ITHe,  1  Call.  p.  312, 
'Vith  regard  to  the  case  of  excess,  it  may  not  follow,  of  course, 
that  when  there  is  abatement  for  deficiency  there  should  be 
payment  for  the  excess."  For  deficiency  in  our  cases  relief 
is  granted  for  legal  fraud.  If  you  regai-d  the  statement  of 
quantity  a  warranty  (you  cannot),  while  the  vendee  could  get 
relief  for  loss,  the  vendor  could  not  for  excess.  There  is 
difference  between  excess  and  deficiency,  whether  you  regard 
relief  as  based  on  fraud  or  warranty.  But  the  argument  is 
made  that  though  no  fraud  is  chargeable  to  the  grantee,  there 
is  mutuul  vihtahe^  and  that  calls  for  relief.  I  respond  that 
the  cases  say  that  compensation  for  excess  or  abatement  can- 
not be  made  on  the  theory  of  mistake,  because  that  would 
fly  in  the  face  of  the  deed,  which  speaks  a  sale  in  gross. 
Judge  Green  says  so  in  Crislip  v.  Caln^  19  W.  Va.  512 
and  point  10  in  syllabus.  Hillard  on  Vendors,  328  says: 
"The  general  principle  is  laid  down,  that  the  vendor  of  land, 
as  containing  a  certain  quantity,  more  or  less^  when  he  knows 
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from  the  title-deeds  or  otherwise  that  it  contains  a  much  less 
(luantity,  is  in  equity  bound  to  make  good  the  difference. 
But,  where  a  contract  has  been  consummated  without  any 
fraud,  misrepresentation  or  concealment  as  to  the  quantity, 
the  Court  will  not  inquire  whether  there  has  been  a  mistake 
upon  that  point.  Thus  if  the  vendor  sells>  and  the  vendee 
buys,  a  tract  of  land,  for  so  many  acres,  more  or  less,  and  it 
turns  out,  upon  a  survey,  that  there  is  less  than  the  estimated 
quantity,  the  buyer  shall  not  be  relieved  in  eriuity.  So  it  is 
said,  the  cases  in  which  equity  interferes,  where  the  quantity 
of  the  land  exceeds  or  falls  short  of  that  si^ecitied  in  the  deed 
or  contract,  or  those  in  which  the  sale  has  been  made  l/i/  the 
acre  or  foot;  or  where  there  has  been  fraud  or  wilful  misrep- 
resentation on  the  part  of  the  party  against  whom  relief  is 
sought."  I  repeat  that  pay  for  excess  or  loss  cannot  stand 
(m  the  idea  of  mistake,  but  only  on  fraud,  actual  or  legal. 
But  it  is  said  that  while  it  is  true  that  money  compensation 
cannot  te  made  l>ecause  of  mistake,  yet  rescission  of  the  deed 
can  be.  It  is  strange  to  say  that  you  cannot  decree  comi)en- 
sation  for  mistake,  because  the  deed  is  a  sale  in  gross,  yet 
you  can  take  the  vendee's  land  from  him  for  that  mistake. 
Do  you  not  by  rescission  deny  the  legal  effect  of  the  sale  as 
one  of  hazard  just  as  much  as  you  would  by  decree  for  money 
compensation  i  Do  you  not  thus  ignore  that  legal  effect  of  the 
deed  as  one  in  gross  or  of  hazard?  You  would,  in  reason, 
equally  ignore  the  law  of  the  deed  in  either  case.  ''Whether 
the  case  be  one  of  excess  or  deficiency,  the  mistake  is  not  in  the 
substance  of  the  contract,  but  in  relation  to  the  very  risk  in 
the  contemplation  of  parties."  In  21  Grat.  p.  137,  Cdldtctll 
V.  Cr<(!g.  For  the  position  that  in  case  of  such  a  deed  there 
can  be  neither  compensation  nor  rescission  for  excess,  in  ab- 
sence of  fraud,  I  cite  JoUlffc  v.  Illte^  1  Call.  262;  Tucler  v. 
Coche^  2  Rand.  51,  66,  where  Judge  Greex  says  that  quan- 
tity in  such  case  is  not  of  the  substance  of  the  contract;  that 
the  substance  is  the  tract;  that  if  the  land  is  sold  as  on  Paint 
Creek,  whereas  it  is  elsewhere,  that  is  a  mutual  mistake  as  to 
the  ''substance" — and  there  will  be  rescission;  but  that  mis- 
take in  quantity  is  not  in  "substance,"  but  covered  by  the 
hazard.  Pendleton  v.  Steicart^  5  Call.  1;  Keyton  v.  Braio- 
ford^,  5  Leigh  39,  48;  Reed  v.  Patternon,  7  W.  Va.  263;  ^ 
Warvelle  on  Vendors,  pp.  974,  976;  Dart  on  Vendors,  304. 
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I  refer  to  29  Am.  &  Eng.  Ency.  L.  (2  Ed.)  635,  saying  that 
excess  in  quantity  "does  not  entitle  him  either  to  rescission, 
to  reconveyance  of  excessive  quantity,  or  to  compensation." 
See  pages  625,  637.  On  p.  627  we  find  many  cases  cited  for 
the  text,  "The  theory  on  which  relief  is  denied  is,  that  the 
purchaser  gets  the  specific  land  which  he  contracted  to  buy, 
and  must  be  deemed  to  have  assumed  the  risk  of  deficiency." 
In  Hardin  v.  Kelley^  89  Va.  333,  our  holding  is  sustained. 
It  says  that  where  a  tract  is  conveyed  for  a  certain  sum 
within  certain  bounds,  stated  to  convey  a  certain  quantity, 
there  can  be  no  recovery  for  excess. 

But  do  our  cases  hold  that  in  cases  of  excess  there  can  be 
relief?  They  say  there  can  be  no  money  compensation  de- 
creed, unless  the  purchaser  is  willing  to  pay;  but  some  say 
there  may  be  rescission.  I  contend  that  WeHterii  M.  <&  M. 
Co.  V.  Peytona^  8  W.  Va.  406,  is  obiter  as  to  its  recognition  of 
right  of  rescission.  It  did  not  enter  into  the  decree; 
the  decree  is  not  based  on  that;  it  did  not  even  allow  an 
amendment  as  to  it.  (Bouvier  L.  Diet.,  word  "Dictum".) 
The  opinion  shows  that  it  was  not  intended  to  be  decided. 
The  same  may  be  said  of  Hansford  v.  Coal  Co,^  22  W.  Va. 
70.  Certainly  expressions  in  Crklip  v.  Cain^  allowing  re- 
scission for  excess,  were  obiter^  it  being  a  case  of  deficiency, 
not  excess.  As  to  Pratt  v.  Bowinan^  37  W.  Va.  715,  we 
were  in  error  in  holding  a  right  to  rescission  for  excess.  We 
were  misled  by  the  cases  just  mentioned.  Argument  and  re- 
argument  have  brought  this  matter  of  excess  to  close  scrutiny 
in  the  present  case.  Those  cases  were  squarely  assailed  and 
a  demand  made  for  reconsideration  of  them  as  regards  this 
subject.  I  admit  reluctance  to  depart  from  a  former  case — 
even  one,  and  there  is  but  one — ;  but  the  law  ought  to  te  laid 
down  right  when  it  is  to  operate  constantly  in  daily  transac- 
tions in  future.  Shall  we  persevere  in  error  when  we  believe 
it  to  be  error,  and  it  is  challenged  as  error? 

Is  this  ruling  practically  unjust?  When  quantity  is  given 
in  deeds,  who  thinks  of  its  being  warranted  ?  When  that  is 
designed  the  sale  is  made  by  the  acre.  Judge  Tucker  said 
in  Keytom  v.  Brawfard^  5  Leigh,  p.  48,  as  many  of  the 
books  say:  "I  have  looked  upon  such  mention  of  quantity 
as,  in  general,  matter  of  description  only,  and  not  of  itself  as 
giving  a  character  of  a  contract  by  the  acre.     I  am  satisfied 


Digiti 


zed  by  Google 


130  Newman  v.  Kay.  [57 

that  such  a  thing  is  rarely  dreamed  of  by  those  who  execute 
deeds."  Much  authority  says  that  mere  statement  of  quan- 
tity in  a  deed,  in  connection  with  boundary,  is  only  descrip- 
tion, not  warranty  of  quantity.  4  Kent  466;  Caldwell  v. 
Craig,  21  Grat.  132;  Wood  v.  Mut^hy,  47  Mo.  App.  539; 
Jenkim  v.  Bolgiano,  53  Md.  p.  420;  29  Am.  &  Eng.  Ency. 
L.  (2d  Ed.)  628;  Rogers  Cme,  76  Ala.  529. 

DEFICIENCY. 

ThougH  deficiency  is  not  involved  I  will  say  that  much 
authority  in  Virginia  and  elsewhere  can  be  found  denying 
compensation  in  case  of  such  a  deed  as  is  involved  in  this 
case,  because  the  sale  is  in  gross.  But  we  have  numerous 
cases  holding  that  in  such  cases  there  may  be,  under  cir- 
cumstances, compensation  for  deficiency,  where  the  grantor 
assumes  to  represent  in  the  deed  the  tract  to  contain  a  cer- 
tain quantity.  Cridip  v.  Catn,  19  W.  Va.  438;  Andernon 
V.  Snyder,  21  Id.  632;  Hansford  v.  Coal  Co.,  22  Id.  70; 
Slue  V.  Fox,  33  Id.  521;  Depm  v.  Sergent,  21  W.  Va.  326. 
They  hold  that  where  a  deed  states  a  tract  to  contain  a  fixed 
quantity,  if  that  was  relied  on  and  induced  the  purchase,  it 
is  ground  of  compensation  for  deficiency,  as  the  statement  of 
quantity,  whether  made  in  ignorance  of  the  true  quantity  or 
not,  is,  in  law,  fraud.  Such  is  not  the  case  as  to  excess. 
Where  a  deed  makes  no  statement  of  quantity,  but  conveys 
the  tract,  there  is  no  compensation.  Allen  v.  Skriver,  81 
Va.  174. 

I  confess  that  I  do  not  see  that  Crlsllp  v.  Cain,  is  sound 
in  holding  that  where  a  deed  merely  states  quantity  it  prima 
facie  gives  right  either  to  abatement  or  rescission  for  de- 
ficiency, in  absence  of  actual  fraud.  When  once  the  law  puts 
upon  the  deed  the  seal  of  a  sale  in  gross,  the  statement  of 
quantity  is  merely  further  description  of  the  tract,  not  a 
warranty  of  quantity,  and  therefore  cannot  be  the  ground  of 
relief.  The  law  does  treat  that  statement  of  quantity  in 
that  light.  See  citations  above.  It  is  conceded  in  the  Crw- 
lip  Case  that  mutual  mistake  of  quantity  is  not  the  ground  of 
relief,  but  that  the  statement  of  quantity  is  because  of  a  legal 
fraud.  How  can  this  be  when  the  deed  is  a  sale  in  gross? 
By  oral  evidence  you  deny  the  writing.  But  there  is  a  dif- 
ference between  excess  and  deficiency  where  the  deed  states 
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quantity.  There  is  but  one  case  holding  that  excess  gives 
right  to  relief;  but  many  following  Crislip  v.  Caiii.  I 
would  yield  to  them  only  on  the  principle  of  stare  decisis. 
They  are  numerous,  but  they  are  not  cases  of  excess.  It 
does  seem  to  me  that  this  matter  turns  on  two  questions:  1. 
Is  the  deed  one  of  sale  in  gross?  2.  Is  the  statement  of 
quantity  in  it  warranty  of  quantity?  The  law  says  that  such 
a  deed  speaks  a  sale  in  gross,  and  I  assert  that  the  mere 
statement  of  quantity  is  not  of  the  substance,  not  a  statement 
of  a  fact  as  on  the  grantor's  personal  knowledge,  not  made 
to  induce  the  grantee  to  purchase,  is  not  a  warranty.  When 
the  parties  intend  quantity  of  the  substance — when  one  states 
the  quantity  as  within  his  knowledge,  and  the  other  buys  on 
its  faith,  they  say  it  is  a  sale  by  the  acre,  or  in  some  cases  to 
make  quantity  of  the  substance  of  the  contract;  but  the  inci- 
dental statement  of  quantity  in  description  is  not  prima 
faeie  of  the  substance — the  tract  is  the  substance.  The  fact 
that  the  parties  have  not  sold  by  the  acre  or  otherwise  made 
quantity  important  shows  that  they  did  not  intend  the  state- 
ment of  quantity  as  a  warranty.  (19  W.  Va.  480,  481.)  If 
the  party  knows  the  statement  is  false,  this  is  actual  fraud; 
but  if  he  states  quantity,  not  knowing  it  to  be  false,  or  does 
not  say  it  is  true  on  his  own  knowledge,  when  he  knows  the 
statement  is  not  true,  relief  is  given  for  deficiency,  though 
the  deed  is  in  gross,  because  of  legal  fraud;  when  he  says  he 
knows  the  quantity  is  correct,  you  relieve  for  warranty;  but 
when  neither  is  the  case,  there  is  no  rescission,  because  the 
deed  is  in  gi'oss. 

It  seemus  not  necessary  to  say  that  I  have  not  been  speak- 
ing of  sales  by  the  acre.  I  desire  to  be  understood  as 
speaking  of  deeds  passing  legal  title,  not  of  executory  con- 
tracts or  what  equity  would  do  in  a  suit  for  si)eciflc 
performance. 
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CHARLESTON 

|f6«     662|  NORMILE  AND  HuSBAND  V.  WHEELING  TrACTION  Co. 

Submitted  Januai^  31,  1905.     Decided  February  14,  1905. 

1,  Husband  and  Wife — Suits  by  Wife,  When  Husband  Party. 

In  an  action  by  the  wife  for  the  recovery  of  damages  for  personal 
injuries  sustained  by  her,  she  may,  or  may  not,  at  her  election,  join 
her  husband  as  co-plaintiff,     (p.  135.) 

2.  Personal  Injuries — Wife— Measure  of  Damages. 

When  the  wife  sustains  personal  injuries,  and  brings  an  action  to 
recover  damages  therefor,  she  may  recover  for  being  prevented 
from  performing  and  transacting  her  necessary  affairs  and  business 
by  her  to  be  performed  and  transacted,  if  such  prevention  is  the 
result  of  the  injuries  for  which  she  sues.    (p.  134.) 

.'i.    Personal  I^juriks— Evidence. 

In  an  action  for  personal  injuries,  where,  as  a  result  of  such  in- 
juries, a  surgical  operation  is  necessary  to  be  performed,  evidence 
which  shows  or  tends  to  show  that  such  operation  was  attended 
with  great  difficulty  and  dangers,  and  that  comparatively  few 
physicians  perform  such  operation,  is  admissible,     (p.  138  ) 

4.  PER.SONAL  Injuries— -EutcZoice — Ordinary  Care. 

A  plaintiff,  in  an  action  for  damages  for  an  alleged  negligence  of 
another,  is  not  required  to  exercise  more  care  than  is  usual  under 
similar  circumstances  among  careful  persons  of  the  class  to  which 
said  plaintiff  belongs,     (p.  139.) 

5.  Personal  I^jvrikh— Contributory  Negligetice— Instructions. 

When  an  action  is  brought  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiff  on  account  of  the  defendant's  neg- 
ligence, it  is  not  error  to  omit  to  instruct  the  jury  as  to  the  law  of 
contributory  negligence  in  an  instruction  given  for  the  plaintiff, 
when  the  court,  in  giving  the  defendant's  instructions,  instructs 
the  jur>'  fully  and  fairly  on  that  point,     (p.  140.) 

0.    Personal  l^JVRJEii— Damages— Instructimis. 

It  is  not  error  to  instruct  the  jury  that  the  loss  of  child  bearing 
power  is  an  element  of  damage  to  be  considered  by  them,  in  an 
action  for  personal  injuries  sustained  through  the  negligence  of  the 
defendant,  when  such  loss  is  the  reasonable  and  probable  result  of 
such  negligent  act.     (p.  141.) 

7.    Street  Car  Companies— Care  of  Passengers. 

Where  a  street  car  company  stops  its  cars  for  the  purpose  of  re- 
ceiving passengers,  it  is  charged  with  the  highest  degree  of  care  to 
see  that  all  passengers  lawfully  entering  its  cars  get   to  a  place  of 
— —  safety  thereon  before  starting  its  cars.    (p.  142.) 
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8.  Jury  Trial— Coniribiitory  Negligence, 

A  case  which  was  proper  to  be  submitted  to  the  jury  on  the 
question  as  to  whether  or  not  the  plaintiff  was  guilty  of  contribu- 
tory negligence,     (p.  145.) 

9.  Personal  Injuries— Damages  not  Excessive—Jury  Trial. 

In  an  action  to  recover  damages  for  personal  injuries,  the  court 
will  not  interfere  with  the  verdict  of  a  jury,  on  the  ground  that 
the  damages  found  are  excessive,  unless  the  finding  is  so  manifestly 
unjust  as  to  show  partiality,  prejudice  or  misapprehension  on  the 
part  o^  the  jury.     (p.  145.) 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  Annie  Normile  and  husband  against  the  Wheel- 
ing Traction  Company.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error. 

H.  M.  Russell  and  Erskine  &  Allison,  for  plaintiff  in 
error' 

Caldwell  &  Caldwell,  for  defendants  in  error. 

Sanders,  Judge: 

This  is  an  action  brought  by  Annie  Normile  and  Thomas 
Normile,  her  husband,  against  Wheeling  Traction  Co.,  in 
the  circuit  court  of  Ohio  county,  for  personal  injuries  sus- 
tained by  the  female  plaintiff,  which,  ijb  is  alleged,  were 
caused  by  the  negligence  of  the  defendant  company.  There 
was  a  verdict  and  judgment  against  the  company  of  $9,150.00, 
to  which  a  writ  of  error  and  superaedem  was  awarded. 

The  first  error  complained  of  is  that  the  court  improperly 
overruled  the  demurrer  to  the  amended  declaration.  Coun- 
sel for  the  defendant  contend  that  the  declaration  is  bad,  be- 
cause the  female  plaintiff  and  her  husband  are  joined  therein 
as  co-plaintiffs,  and  that  it  unites  two  causes  of  action,  in 
this:  That  in  each  of  the  three  counts  of  the  declaration  it  is 
alleged  that  Annie  Normile  was  hurt  in  her  person,  and  that 
she  has  suffered  pain  and  had  become  sick,  "and  by  means 
of  which  she  was  prevented  from  performing  and  transact- 
ing her  necessary  affairs  and  business  by  her  to  be  performed 
and  transacted."  There  is  an  endeavor  to  assimilate  the  dec- 
laration in  this  case  with  the  one  which  was  before  the  Court 
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in  the  case  of  City  of  Wheeling  v.  Irawhridge^  5  W.  Va. 
353,  but,  upon  a  comparison  of  these  declarations,  it  will  be 
found  that  there  is  a  vast  difference  between  them.  In  the 
Trmvhndge  Cane^  one  count  in  the  declaration  alleged  a  case 
in  which  the  wife  was  the  meritorious  cause  of  action,  and  in 
the  other  count  "the  husband  claimed  special  damages  for 
the  loss  of  the  society,  comfort,  assistance,  etc.,  of  his  wife, 
and  for  money  laid  out  and  expended  by  him  in  and  about 
the  endeavoring  to  heal  and  cure  her."  Where  the  action  is 
brought  by  the  husband  and  wife  for  a  wrong  to  the  wife, 
there  can  be  no  recovery  for  what  is  special  damage  to  the 
husband. 

The  Court,  in  its  opinion  in  the  Trowbridge  C(i»e^  says: 
"The  wife  may  join  with  the  husband  when  she  is  the  meri- 
torious cause  of  action,  and  when  the  right  of  action  would 
survive  to  her  if  the  husband  died  before  the  amount  of 
damages  was  received.  But  w^here  the  husband  alone  is  en- 
titled to  the  damages,  and  in  case  of  his  death  they  would 
go  to  the  personal  representative,  then  the  husband  should 
sue  alone." 

The  loss  of  the  society,  comfort  and  assistance  of  the  wife, 
and  money  expended  by  the  husband  in  endeavoring  to  heal  her, 
could  alone  be  sued  for  by  the  husband,  but  very  different  is  the 
declaration  in  the  case  before  us.  There  is  no  claim  made  by 
the  husband  for  damages,  and  the  allegation  therein  contained, 
"and  by  means  of  which  she  was  prevented  from  performing 
and  transacting  her  necessary  affairs  and  business  by  her  to  te 
performed  and  transacted,"  is  not  an  element  of  damage  for 
which  the  husband  alone  could  sue,  but  if  so  at  the  time  of 
the  decision  of  the  Troirhridge  Cane^  certainly  not  so  now, 
because,  at  common  law,  and  when  that  case  was  decided, 
and  until  the  act  of  the  Legislature  of  1891,  chapter  109, 
section  14,  the  earnings  of  the  wife,  during  coverture,  were 
the  proi>erty  of  her  husband,  but,  by  the  said  act  of  1891, 
the  common  law  rule  was  abrogated,  so  that  now  the  earnings 
of  the  wife,  and  any  and  all  property  purchased  by  her  with 
the  proceeds  of  said  earnings,  is  her  sole  and  separate  prop- 
erty, so  that  her  business  affairs  and  transactions,  and  what- 
ever might  result  from  them,  does  not  belong  to  her  husband, 
and  if  she  is  interfered  with  in  her  business  transactions,  and 
for  that  reason  unable  to  earn  what  she  otherwise  would 
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have  earned,  the  damage  is  personal  to  her,  and  such  dam- 
ages can  be  recovered  by  her  in  an  action  alone,  or  jointly 
with  her  husband. 

The  other  reason  assigned  why  the  demurrer  should  have 
been  sustained,  is,  that  it  was  improper  to  join  the  husband 
and  wife  as  co-plaintiffs.  At  common  law  the  action  to  re- 
cover damages  for  personal  injuries  to  the  wife  must  be 
brought  in  the  names  of  the  husband  and  wife,  jointly,  the  cause 
of  action  being  in  the  wife  and  surviving  to  her  in  case  of  the 
death  of  the  husband,  but  this  common  law  rule  has,  in  a 
large  measure,  been  abrogated  by  the  various  Married  Wo- 
man's Acts.  A  married  woman  is  allowed  to  sue  in  her  own 
name  to  recover  damages  for  personal  injuries  to  herself, 
where  the  gi'ound  of  the  action  is  her  injury  and  suffering; 
and,  also,  the  same  rule  applies  in  actions  concerning  her 
separate  property,  but,  in  a  few  of  the  States,  the  common 
law  rule,  in  this  respect,  has  not  been  altered,  and  the  wife 
is  still  required  to  join  her  husband  as  co-plaintiff.  And  in 
raost  of  the  states  where  the  common  law  rule  has  been  abro- 
gated by  permitting  the  wife  to  sue  alone  for  personal  injur- 
ies, it  is  held  to  be  inperative,  depriving  the  husband  of  any 
interest  in  the  suit  and  forbidding  his  joining  therein,  but,  in 
many  of  the  States,  the  statute  is  deemed  permissive,  and 
merely  allows  the  wife  either  to  sue  alone  or  join  her  husband  at 
her  election.  Pahner  v.  Davfs,  28  N.  Y.  242;  Draper  v.  StoKr 
verud,  35  N.  Y.  507;  Whldden  v.  Voleman,  47  N.  H.  297;  Coop- 
er V.  Alger,  51  N.  H.  172;  Corcoran  v.  Doll,  32  Cal.  82; 
Reinheiiner  \.  Carter,  31  Ohio  St.  579;  A'^'//;/k7?/ v.  WilHarns, 
11  Minn.  314;  Gee  v.  Lewla,  20  Ind.  149;  Kramer  v.  Conge, 
16  la.  434;  Nat^ell  v.  R!ce,  2  Wis.  22;  Barr  v.  White,  22  Md. 
259. 

But  it  is  the  well  settled  practice  in  this  State,  and  has 
been  since  the  question  was  first  presented  to  our  courts, 
that  the  wife  may,  or  may  not,  at  her  election,  join  her  hus- 
band with  her  in  an  action  concerning  her  separate  estate. 
City  of  Wheeling  v.  Trowbridge,  supra;  Wyatt  v.  Simpmn, 
8  W.  Va.  394;  Dimmey  v.  R.  R.  Co,,  27  W.  Va.  32;  I^ox 
V.  Insurojice  Co.,  31  W.  Va.  374;  Rohinmn  v.  Woodford, 
37  W.  Va.  377;  Mattheirs  v.  Greer,  21  W.  Va.  694;  Mc- 
Kemie  v.  R.  R.   Co.,  27  W.  Va.  306. 

But  it  is  contended  that  the  rulings  in  this  State    permit- 
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ting  the  joining  of  husband  and  wife  were  made  prior  to 
the  revision  of  the  Married  Woman's  Act,  chapter  66,  Code, 
Acts  1893,  chapter  3.  This  is  true  as  to  the  cases  above 
cited,  but  the  case  of  Clay  et  \tx,  v.  City  of  St.  Albans, 
43  W.  Va.  539,  was  decided  since  said  act  of  1893,  but,  as 
counsel  says  no  reference  was  made  in  that  case  to  said  act, 
and  for  the  very  reason,  likely,  that  the  Court  did  not  re- 
gard it  as  making  any  change  in  the  rule.  There  is  nothing 
in  this  statute  that  changes  the  rule  that  the  w^ife  may,  or 
may  not,  at  her  election,  join  with  her  husband  in  an  action 
for  personal  injuries  sustained  by  her,  and,  even  if  it  should  be 
doubtful  as  to  what  construction  ought  to  be  given  to  it 
now,  the  court  would  give  it  that  construction  wliich  makes 
it  permissive  rather  than  imperative,  and  thereby  leave  un- 
changed the  practice  which  is  so  well  settled,  especially 
when  by  doing  so,  no  injury  therefrom  can  result  to  the 
defendant.  The  declaration  being  good,  the  court  committed 
no  error  in  overruling  the  demurrer. 

In  order  to  deal  properly  with  the  other  assignments  of 
error,  it  will  be  necessary  to  give  a  statement  of  the  facts 
as  they  appear  from  the  record.  The  female  plaintiff, 
Annie  Normile,  who  lived  at  57  Thirty -third  street,  in  the 
city  of  Wheeling,  on  the  27th  day  of  December,  1902, 
started  from  the  home  of  her  mother,  at  2310  Market 
street,  where  she  had  been  visiting  that  day,  to  return 
home.  She  had  with  her  a  bundle  containing  a  loaf  of 
bread,  which  she  carried  in  her  left  arm,  and  a  basket 
containing  a  few  bottles,  canned  goods,  etc.,  which  she 
carried  on  the  other  arm.  She  stopped  at  the  corner  of 
Twenty-third  and  Main  streets  to  take  passage  on  one  of  the 
cars  of  the  defendant  company.  At  that  point  she  met  Lloyd 
Kyle  and  his  wife,  with  a  baby  which  Kyle  was  carrying  in 
his  arms,  who  were  waiting  at  the  same  place  for  the  car. 
Shortly  after  she  reached  that  point  the  car  came  and  stopped 
for  the  purpose  of  receiving  passengers,  the  conductor  not 
being  on  the  platform,  at  the  rear  end  of  the  car,  where 
passengers  are  supposed  to  enter,  but  remained  in  the  car, 
about  the  middle  thereof.  Kyle  helped  his  wife  on  the  car 
and  she  opened  the  door  and  went  in.  Kyle,  with  his  baby  in 
his  arms,  got  upon  the  platform  himself;  Mrs.  Normile  at- 
tempted to  follow  him;  and  when  she  stepped  with  one  foot 
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upon  the  step  of  the  car,  and  after  having  raised  the  other 
from  the  ground  in  an  attempt  to  step  upon  the  car,  the  con- 
ductor rang  the  bell  to  give  the  signal  for  the  car  to  start. 
At  the  sound  of  the  bell,  Annie  Normile  dropped  her  basket 
on  the  platform  and  caught  the  handle  of  the  car  with  her 
right  hand.  When  the  car  started  it  did  so  with  a  jerk,  and 
threw  her  so  that  her  right  side  struck  the  end  of  the  car. 
Kyle  caught  hold  of  her,  but,  still  having  the  baby  in  his 
arms,  his  hold  gave  way,  and,  after  being  dragged  about 
thirty  feet,  with  the  speed  of  the  car  constantly  increasing, 
Annie  Normile  fell  to  the  ground.  As  Kyle  caught  hold  of 
Mrs.  Normile,  he  called  twice  to  the  conductor  to  stop  the 
car,  and  after  she  fell  he  opened  the  door  and  told  the  con- 
ductor to  pull  the  bell  for  the  car  to  stop.  When  the  car 
was  stopped  the  conductor  went  back,  met  Mrs.  Normile,  and 
assisted  her  into  the  car.  The  accident  occured  on  Saturday 
night,  and  shortly  after  Mrs.  Normile  boarde*d  the  car  she  be- 
gan to  feel  sick  and  continued  to  grow  worse  until,  on  the 
following  Monday  morning,  she  went  to  Dr.  Haskins,  a  phy- 
sician, who  prescribed  for  her,  and  the  treatment  of  the 
physician  not  having  relieved  her  suffering,  and  continuing 
to  suffer,  in  about  a  week  she  went  to  see  him  the  second 
time.  He  made  some  external  examinations  and  made  some 
applications  of  plasters,  and  she'  not  improving  from  this 
treatment,  shortly  afterwards  returned,  and,  on  the  third 
visit,  the  physician  decided  that  an  internal  examination  was 
necessary,  but,  for  some  reason  at  that  tima  Mrs.  Normile 
was  not  willing  to  be  examined,  and  the  physician  says  that  he 
thought  it  was  because  she  was  menstruating,  but  in  a  few 
days  she  returned  and  the  examination  was  made  which  showed 
that  an  operation  would  be  necessary,  and  Mrs.  Normile 
afterwards  went  to  the  hospital  of  Dr.  Haskins,  where,  on 
the  24th  of  February,  there  was  performed  upon* her  the 
operation  called  laparotomy.  She  remained  in  the  hospital 
for  a  period  of  five  w^eeks  after  the  operation  was  performed, 
at  the  end  of  which  time  she  returned  home;  this  opera- 
tion being  a  very  severe  and  dangerous  one,  and  one  which 
comparatively  few  physicians  will  perform.  At  the  time  of 
the  accident  Mrs.  Normile  was  twenty-three  years  old,  and 
up  to  that  time  had  always  been  a  strong,  healthy  woman; 
had  always  helped  to  do  the  housework  at  home,  and,  at  the 
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time  of  the  accident,  was  doing  her  own  work,  as  well  as 
washing  for  herself  and  husband.  After  the  accident  and 
before  the  operation  she  was  not  able  to  do  any  work,  and 
since  the  operation  she  has  not  been  able  to  do  any  work  of 
any  consequence,  and,  as  a  result  of  the  operation,  she  has 
lost  the  power  of  bearing  offspring.  Dr.  Haskins,  in  his 
evidence,  states  that  he  could  not  state  positively  that  the 
operation  was  made  necessary  as  a  result  of  the  accident,  but 
he  stated  that  such  injuries  as  she  received  would,  in  all 
probability,  result  in  such  an  operation  being  necessary. 

The  next  assignment  of  error  is  that  the  court  erred  in 
overruling  the  objection  of  the  defendant  to  certain  testimony 
of  the  witness,  Dr.  Haskins.  Upon  the  subject  of  the  opera- 
tion of  laparotomy,  which  was  performed  upon  the  female 
plaintiff,  her  counsel,  in  endeavoring  to  show  the  dangers  inci- 
dent to  such  an  operation,  and  the  gravity  of  it,  and  the  skill 
required  to  perform  it,  asked  the  witness  certain  questions, 
which,  together  with  the  answers,  are  as  follows:  ''Q.  Is  lap- 
arotomy a  specific  branch  of  surgery?  A.  Well,  yes;  yes,  it 
is.  Of  course  you  do  that  and  do  general  sui-gery  too,  but 
at  the  same  time  it  is  a  special  branch  of  surgery.  A  man 
might  be  able  to  amputate  a  leg  very  well,  and  do  what  we 
speak  of  as  gross  surgery  such  as  amputations,  and  not  be 
capable  of  performing  laparotomy  for  lack  of  experience 
and  attention  to  that  particular  branch  of  surgery.  Q.  State 
whether  or  not  all  physicians  who  have  studied  surgery  per- 
form that  operation,  or  refuse  to  perform  it.  A.  Oh,  there  are 
comparatively  few  men  that  perform  these  operations,  com- 
paratively few.  Q.  Why?  A.  Perhaps  they  don't  have 
taste  for  it;  perhaps  they  haven't  the  backbone  to  tackle  it 
in  the  first  place — I  don't  know."  In  the  first  place  the 
record  shows  no  objection  to  the  questions,  but,  after  all  of 
the  questions  were  propounded,  and  the  answers  given,  the 
defendant's  counsel  entered  an  objection,  but  it  does  not  ap- 
pear what  questions  were  objected  to.  While  we  can  infer 
that  the  objection  was  intended  to  refer  to  the  evidence  com- 
plained of,  yet,  in  order  to  get  the  benefit  of  the  ruling  of 
the  court,  it  must  affirmitively  appear  what  evidence  was 
objected  to.  But  if  there  had  been  an  objection  to  the  evi- 
dence, it  should  not  have  been  sustained,  because  the  evidence 
shows  that  the  operation    which  was  performed  upon  the 
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female  plaintiff  was  attended  with  great  difficulty  and  dan- 
gers, and  that  comparatively  few  physicians  perform  such 
operation,  which  would  thereby  increase  the  expense  of  se- 
curing a  physician  to  do  the  work,  and  this  being  an  element 
of  damages  which  the  plaintiff  would  be  entitled  to  recover, 
it  alone  makes  the  evidence  admissible.  Then,  again,  to  show 
that  it  was  such  an  operation  that  but  very  few  physicians 
would  perform,  goes  to  show  the  difficulties  which  attend  its 
performance,  and  the  gravity  of  it,  which  would  also  make 
the  evidence  admissible. 

At  the  request  of  the  plaintiff,  and  over  the  objection  of 
the  defendant,  the  court  gave  to  the  jury  two  instructions, 
which  constitute  the  next  assignment  of  error. 

Instruction  No.  1.  The  court  instructs  the  jury  that  to  escape 
the  responsibility  of  contributory  negligence,  a  plaintiff  in  an 
action  for  damages  for  an  alleged  negligence  of  another,  is 
not  required  to  exercise  more  care  than  is  usual  under  simi- 
lar circumstances  among  careful  persons  of  the  class  to  which 
such  plaintiff  belongs. 

There  is  no  objection  pointed  out  to  this  instruction,  and  it 
seems  to  have  been  taken  from  the  case  of  Diimney  v.  Rail- 
way  Co.^  27  W.  Va,  32,  in  which  the  Court  gave  to  the  jury 
an  instruction  in  substantially  the  same  language,  and  also 
the  Court  laid  down  the  law  in  that  case  to  be:  "To  escape 
the  resi)onsibility  of  contributory  negligence,  the  plaintiff  is 
not  required  to  exercise  more  care  than  is  usual  under  simi- 
lar circumstances  among  careful  persons  of  the  class  to  which 
he  belongs."  We  think  this  instruction  correctly  propounds 
the  law  applicable  to  this  case.  All  persons  are  not  charge- 
able with  the  same  degree  of  care,  and  the  jury,  in  passing 
upon  the  care  that  the  plaintiff  should  exercise  at  the  time  of 
the  accident,  had  the  right  to  consider  the  class  to  which  she 
belonged,  and  had  a  right  to  take  into  consideration  all  the 
circumstances  surrounding  the  accident,  as  they  would  appear 
to  a  person  of  her  class. 

Instruction  No.  2.  The  court  instructs  the  jury  that  if 
under  the  evidence  they  find  the  defendant  guilty  as  in  the 
amended  declaration  alleged,  then  in  estimating  the  damage 
of  the  plaintiffs  they  have  the  right  to  take  into  considera- 
tion the  personal  injuries  inflicted  upon  the  plaintiff  Annie 
Normile,  in  consequence  of  the  defendants  wrongful  acts,  if 
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any  such  injuries  are  proved,  and  the  pain  and  suffering  both 
mental  and  physical,  undergone  by  her  in  consequence  of 
such  injuries,  if  such  pain  and  suffering  have  been  proved; 
and  if  they  further  believe  from  the  evidence  that  the  said 
injuries  are  permanent,  and  that  they  include  an  inability  to 
have  any  child  or  children,  these  facts  may  also  be  in- 
cluded in  their  estimate,  if  they  further  believe  from  the 
evidence  that  such  permanent  injury,  including  such  inability, 
resulted  from  such  wrongful  acts/' 

The  defendant  urges  two  reasons  why  it  was  error  to  give 
this  instruction.  One  is  that  it  wholly  eliminates  the  ques- 
tion of  contributory  negligence,  and  the  other  is  that  it  in- 
structed the  jury  that  they  might  consider  a  feature  of  the 
injury  which  should  not  have  been  included  in  the  jury -s 
finding.  Taking  it  that  counsel  for  the  defendant  is  right 
in  saying  that  the  question  of  contributory  negligence  is 
eliminated  by  giving  this  instruction,  and  that  it  should  have 
presented  that  question  to  the  jury,  still,  under  the  repeated 
decisions  of  this^Court,  it  is  not  error  when  the  jury  was  fully 
and  fairly  instructed  upon  the  question  of  contributory  negli- 
gence in  other  instructions.  In  the  instructions  given  for 
the  defendant  the  question  of  contributory  negligence  was 
clearly  presented  to  the  jury,  and  it  was  the  duty  of  the  jury, 
in  deciding  the  case,  to  take  the  instructions  as  given,  both 
for  the  plaintiff  and  defendant,  and  if  the  instructions  taken, 
and  read  together,  instruct  the  jury  correctly  as  to  the  law 
of  the  case,  there  is  no  error. 

Did  the  court,  in  this  instruction,  tell  the  jury  that  they 
might  consider  a  feature  of  the  injury  which  should  not  have 
been  included  in  their  finding?  This  contention  is  based  upon 
the  part  of  the  instruction  which  tells  the  jury,  "if  they  fur- 
ther believe  from  the  evidence  that  the  said  injuries  are  per- 
manent, and  that  they  include  an  inability  to  have  any  child 
or  children,  these  facts  may  also  be  included  in  their  estimate, 
if  they  further  believe  from  the  evidence  that  such  perma- 
nent injury,  including  such  inability,  resulted  from  such 
wrongful  acts,'"  and  in  support  of  this  position  the  case  of 
IMern  v.  Johmon^  50  W.  Va.  641,  is  cited,  and  in  which  the 
rule  was  definitely  stated  that  the  damages  which  may  be 
recovered  are  such,  and  only  such,  as  are  the  reasonable  and 
probable  consequence  of  the  defendant's  act.     The  loss  of 
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the  power  of  child  bearing  is  certainly  an  element  of  damage 
to  be  taken  into  consideration  by  the  jury,  as  much  so  as  an 
injury  to  any  other  part  of  the  human  body,  and  the  ques- 
tion as  to  whether  or  not  the  injury  is  the  reasonable  and 
probable  consequence  of  the  negligent  act,  is  a  question  of 
fact  for  the  jury.  It  was  for  them  to  say  whether  or  not 
the  operation  of  laparotomy  was  made  necessary  by  reason 
of  the  accident,  and  if  so,  was  the  loss  of  child  bearing  the 
reasonable  and  probable  consequence  of  such  negligent  act. 
In  the  case  of  Denver  i&  Rio  Grande  R.  R.  Co.  v.  Harris^ 
122  U.  S.  597,  it  is  held:  ''Thus,  when  one  of  the  direct  con- 
sequences of  a  wound  was  the  loss  of  the  power  to  have  off- 
spring, evidence  of  that  fact  was  admissible,  though  the  dec- 
laration did  not  directly  designate  that  consequence."  Com- 
plaint is  made  that  the  jury  should  have  been  told  in  the 
instruction  that  such  damages  could  not  be  properly  included 
in  their  estimate  unless  the  evidence  showed  that  the  injury 
in  question  was  the  reasonable  and  probable  consequence  of 
the  defendant's  negligence.  While  this  instruction  does  not, 
in  express  terms,  so  instruct  the  jury,  yet  the  language  used 
in  the  instruction  is  sufficient  to  guide  the  jury  to  a  proper 
conclusion  in  this  respect.  They  are  told  that  they  can  con- 
sider this  feature  of  the  injury  if  it  resulted  from  the  wrong- 
ful act  of  the  defendant — not  that  if  it  is  a  reasonable  and 
prolmble  consequence  of  the  negligent  act,  but,  as  a  matter 
of  fact,  if  the  loss  of  child  bearing  was  the  result  of  the  de- 
fendant's wrongful  act,  the  jury  were  told  that  they  could 
consider  this  in  estimating  the  damages.  For  the  reasons 
given,  we  find  no  fault  with  this  instruction. 

The  remaining  question  to  l^e  determined,  is,  whether  or 
not  the  vei-dict  of  the  jury  is  supported  by  the  evidence.  The 
negligent  act  complained  of  is  that  the  defendant  company 
did  not  exercise  due  and  proper  care  in  the  management  of 
its  car  at  the  time  the  plaintiff,  Annie  Normile,  attem])ted 
to  take  passage  thereon.  It  will  be  observed,  from  the  facts, 
that  at  the  time  the  plaintiff,  Annie  Normile,  attempted  to 
board  the  car,  and  after  she  had  stepped  upon  one  of  the  steps 
with  her  right  foot,  and  while  in  tlie  act  of  ste[)ping  up  with 
her  left  foot,  and  after  she  had  raised  it  off  of  the  ground, 
that  the  conductor  gave  a  signal  for  the  car  to  start;  that 
Mrs.  Normile  thereupon  l)ecame  excited,  dropped  her  basket 
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upon  the  platform,  and  the  sudden  movement  of  the  car 
threw  her  a^^ainst  the  rear  rail  of  the  landing.  At  that  time 
Kyle,  who  had  preceded  her,  and  who  had  stepped  up  on  to 
the  platform,  endeavered  to  assist  her,  but,  not  being  able  to 
render  her  sufficient  assistance,  and  the  speed  of  the  car  con- 
stantly increasing,  that  his  hold  upon  her  loosened,  and,  after 
being  dragged  a  considerable  distance,  she  was  thrown  from 
the  car  into  the  street.  It  is  the  duty  of  a  street  railway 
company,  when  stopping  its  cars  for  the  purpose  of  the  re- 
ception of  passengers,  to  use  the  highest  degree  of  care  to  see 
that  those  who  are  intending  to  take  passage  thereon  have  safe- 
ly boarded  the  cars,  before  giving  the  signal  to  start.  If  the 
conductor  in  this  case  had  been  at  the  prox)er  place  and  exer- 
cised the  proi>er  care,  this  injury  would  have  been  avoided, 
but,  on  the  other  hand,  instead  of  being  at  a  place  where  his 
duty  called  him,  and  where  he  could  see  that  all  intending 
passengers  were  safely  on  board  the  car  before  giving  the 
signal  to  start,  he  remained  in  the  car,  and  before  the  female 
plaintiff  had  an  opportunity  to  embark,  the  car  was,  under 
his  order,  started.  It  is  no  excuse  for  the  conductor  that  he 
did  not  see  that  Mrs.  Normile  had  not  safely  boarded  the  car, 
because  the  law  imposes  upon  him  the  duty  to  see,  and  his 
failure  to  see  does  not  excuse  the  company.  The  authorities 
are  abundant  to  sustain  the  view  that  it  is  the  duty  of  a  street 
railroad  company,  when  it  stops  its  cars  at  a  regular  stopping 
place,  to  receive  passengers,  to  see  that  they  are  safely  aboard 
before  starting  the  car.  In  the  case  of  Teinninal  Co.  v. 
Morris^  Admr,^  44  S.  E.  R.  719,  decided  by  the  supreme 
court  of  appeals  of  Virginia,  the  court  says:  ''It  is  the  duty 
of  a  street  car  company,  when  its  cars  are  standing  at  a  stop- 
ping place  for  the  reception  of  passengers,  to  use  the  highest 
degree  of  care  to  see  that  all  passengers  lawfully  entering  its 
cars  get  to  a  place  of  safety  thereon  before  starting  its  cars." 
In  Nellis  on  Street  Surface  Railroads,  pages  458,  etc.,  it  is 
said:  ''It  cannot  be  said  however  that  it  is  inconsistent  with 
ordinary  care  and  caution  for  a  person  to  board  a  street  car 
while  it  is  in  motion.  Whether  one  has  or  has  not  exercised 
reasonable  care  or  caution  in  so  doing  is  to  be  determined  by 
the  particular  circumstances  in  each  case,  and  is,  therefore,  a 
question  of  fact  to  be  submitted  to  the  jury.  *  *  *  jf 
the  passenger  be  in  good  physical  condition  and  unincumbered 
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he  may,  without  negligence,  attempt  to  board  a  slowly  mov- 
ing car  under  all  oixlinary  circumstances,  and  it  will  be  even 
a  question  for  the  jury  if  in  boarding  he  was  negligent  in  not 
holding  fast  to  the  handrail  provided  for  the  purpose  of  Aid- 
ing him  to  board.  *  *  *  g^^  ^^^  ^j^]^  packages 
in  both  hands,  as  an  umbrella  in  one  hand  and  a  handkerchief 
in  the  other,  may  attempt  to  board  a  slowly-moving  electric 
car  without  being  negligent  as  a  matter  of  law." 

In  the  case  we  have  here,  the  car  had  been  stopped,  as  it 
was  the  duty  of  the  company  to  do,  and,  while  the  female 
plaintiff  was  somewhat  encumbered  with  the  basket  on  one 
arm  and  the  package  on  the  other,  yet  the  car  was  standing 
still  at  the  time  she  attempted  to  take  passage,  and  if  it  had 
been  permitted  to  remain  so  until  she  could  have  boarded,  the 
car,  there  would  have  been  no  injury  sustained  by  her.  She 
had  the  right  to  rely  upon  the  company,  that  it  would  exer- 
cise due  and  proper  care,  and  that  it  would  not,  while  she 
was  endeavoring  to  board  the  car,  start,  or  give  a  signal  to 
start  the  car.  Much  stronger  is  her  case  than  are  the  cases 
referred  to  in  the  authority  just  cited.  There  it  will  be  ob- 
served that  the  passengers  were  attempting  to  board  a  mov- 
ing car,  and  even  there  the  court  held  that  it  was  a  question 
of  fact  for  the  jury.  "  It  is  the  duty  of  a  conductor,  before 
giving  the  signal  to  the  employe  controling  the  power  to 
start,  after  the  car  has  stopped  to  take  on  passengers,  to  look 
around  and  see  that  all  passengers  to  take  passage  at  that 
place  are  safely  on  board;  and  failure  so  to  do  is  not  excused 
by  the  fact  that  he  does  not  see  an  intending  passenger.  The 
car  must  wait  a  reasonable  time,  and  a  passenger,  diligent  in 
attempting  to  get  upon  it  while  it  is  stopped  to  receive  pass- 
engers, though  lacking  in  dexterity,  may  recover  for  injuries 
sustained  from  the  starting  of  the  car  while  he  is  attempting 
to  board  it.  If  the  car  be  started  when  the  employes  knew, 
or  by  the  exercise  of  ordinary  care  could  have  known,  that 
the  passenger  was  attempting  to  board,  the  company  may  be 
made  liable  for  injuries  sustained  by  the  intending  passenger. 
He  has  the  right  to  rely  on  the  due  care  of  the  company,  and 
is  not  bound  to  anticipate  that  the  car  will  start  suddenly  and 
throw  him  upon  this  ground  or  against  poles  or  other  obstruc- 
tions in  close  proximity  to  the  track."  Nellis  Street  Surface 
Bailroads,  pp.  161,  etc.    "And  the  fact  that  ai)erson's  move- 
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ments  are  somewhat  encumbered  by  packages  in  hands  may 
reasonably  require  more  delay  and  care  in  starting  the  train 
in  order  to  assure  his  safety,  as  in  the  case  of  aged  or  infirm 
I)ersons."  Clark's  Accident  Law,  27.  And  it  is  held  in  the 
case  of  Cohen  v.  Went  Chicago  Street  Railway  Co.^  60  Fed. 
698,  that  ''a  conductor  of  street  cars,  having  the  safety  and 
even  the  lives  of  the  passengers  in  his  keeping,  has  not  dis- 
charged his  whole  duty  to  the  public  when  he  has  stopped  his 
train  and  waited  what  may  appear,  according  to  1ms  schedule, 
a  reasonable  time  for  passengers  to  embark.  *  *  * 
He  is  lx)und  to  know  when  he  starts  suddenly  and  with  full 
force,  that  no  person  attempting  to  embark  is,  at  that  mo- 
ment, witli  one  foot  on  the  platform  and  the  other  on  the 
ground  and  with  his  hand  upon  tlie  rail  in  the  act  of  getting 
on  board." 

There  seems  to  be  no  question,  from  the  facts  in  this  case, 
applying  the  rules  of  law  to  them,  but  what  the  defendant 
company  failed  to  exercise  that  due  and  proper  care  that  it 
should  have  exercised  at  the  time  that  Annie  Normile  at- 
tempted to  take  passage  on  its  car. 

But  the  defendant  urges  that  even  if  it  was  negligent,  that 
the  plaintiff,  Annie  Normile,  was  likewise  negligent,  and  if 
the  injury  complained  of  was  the  result  of  the  mutual  fault 
of  the  defendant  and  Mrs.  Normile,  that  then  she  is  not  en- 
titled to  recover,  and  that  there  was  no  material  conflict  of 
evidence  in  this  case,  and  that  the  question  as  to  whether  she 
was  guilty  of  contributory  negligence  w^as  a  question  of  law 
for  the  court,  and  that  the  court  should  not  have  submitted 
the  question  to  the  jury.  We  cannot  say  that  Mrs.  Normile 
was  guilty  of  contributory  negligence.  At  the  time  she  at- 
tempted to  board  the  car  it  was  standing  still  ^and  she  had 
the  right  to  rely  upon  its  so  remaining  until  she  had 
time  to  embark  and  reach  a  place  of  safety.  She  had  a  bas- 
ket upon  one  arm  and  a  bundle  in  the  other,  it  is  true,  and 
was  thereby  unable  to  take  hold  of  the  railing,  but  this  can- 
not be  attributed  to  her  as  a  negligent  act.  She  had  the  right 
to  attempt  to  enter  the  car  w^ithout  taking  hold  of  the  mling, 
and  could  have  done  so  with  all  ease  and  without  a  particle 
of  danger  if  the  conductor  had  discharged  his  duty  towards 
her  by  i)ermitting  the  car  to  remain  standing  until  he  knew 
she  was  in  a  place  of  safety.     But  it  is  said  she  heard  the 
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HigneA  for  the  car  to  start  and  knew  what  it  meant,  and  that 
she  should  then  have  stepped  oflp.  It  may  be  that  she  could 
have  stepped  oflp  without  danger  to  herself,  or  it  may  be  that 
she  could  not  have  done  so;  as  to  this  we  cannot  say  from 
the  evidence.  She  had  to  detennine  this  question  for  lierself , 
and  she  is  not  chargeable  with  doing  wrong  if  she  did  not  do 
the  wisest  and  best  thing  under  the  circumstances.  If  she 
acted  as  a'  i-easonable  and  prudent  person  would  have  acted, 
under  like  circumstances,  she  cannot  be  held  guilty  of  negli- 
gence. After  the  car  started  suddenly  and  struck  her  on  the 
right  side,  she  w^as  probably  in  a  very  poor  frame  of  mind  to 
decide,  upon  a  moment's  reflection,  what  course  she  ought  to 
take.  Barh^r  v.  0/iw  Rlrer  R.  R.  (h.,  52  W.  Va.  428; 
Tuttle  V.  Athmtle  City  Railroad  Co.,  54  L.  R,  A.  552.  *'A 
railroad  company  cannot  l)e  excused  from  gross  negligence 
on  its  part,  although  the  act  of  the  injured  contributed  thei*e- 
to,  unless  it  lie  shown  in  evidence  that  such  person  was  guilty 
of  hgaf  7\egligence\  that  is  some  act  of  negligence  that  an 
ordinarily  prudent  person  would  not  have  l)een  guilty  of 
under  the  same  circumstances.'-  Meel'H  v.  0.  R.  R//,  Co.^ 
52  W.  Va.  102.  "When  one  by  the  negligence  of  another, 
is  so  placed  that  he  must  choose  on  the  instant  in  the  face  of 
grave  and  impending  i)eril,  between  two  hazards,  and  he 
makes  such  choice  as  a  i)erson  of  ordinary  prudence  might 
make,  his  choice  cannot  constitute  contributory  negli- 
gence.''  Twoinley  v.  Central  Park,  cfec,  R,  Co.,  59  N.  Y, 
158.  Also,  see  Durwhtg  v.  R.  R.  Co.,  27  W.  Va.  82;  Hoff- 
man V.  IJicl'ejmon,  31  W.  Va.  154.  There  are  cases  in  which 
the  question  of  contributory  negligence  is  a  question  for  the 
court,  but,  in  order  to  make  it  such  a  case,  the  evidence  to 
establish  the  contributory  negligence  must  be  so  clear  that 
the  minds  of  reasonable  men,  free  from  bias  and  prejudice, 
could  not  come  to  but  the  one  conclusion.  In  this  case  the  evi- 
dence does  not  warrant  such  a  position,  but  the  case  is  one 
which  was  proper  to  be  submitted  to  a  jury,  and  the  jury, 
having  found  upon  this  evidence  in  favor  of  the  plaintifl's,  its 
finding  must  be  accepted  as  correct. 

It  is  claimed  that  the  damages  are  excessive.  The  (luestion 
of  the  assessment  of  damages  in  cases  of  this  kind  is  peculiar- 
ly within  the  province  of  the  jury;  and  when  the  jury  takes 
into  consideration  the  injury  that  the  plaintiff,  Annie  Nor- 
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mile,  sustained,  the  continued  pain  and  suffering  wliich  the 
'evidence  shows  that  she  underwent,  and  the  painful  and  (hm- 
$?erous  oi)eration  tliat  was  necessary  to  l)e  performed  upon  her, 
and  the  fact  that  it  has  left  her  in  a  delicate  condition,  and  un- 
able to  bear  children,  are  all  facts  upon  which  the  jury  had  the 
rigfht  to  base  its  finding;  and  we  cannot  say  that  the  amount 
found  by  its  verdict  is  excessive.  And,  for  the  foregoing 
reasons,  the  judj^niPnt  of  the  circuit  court  is  affirmed. 


CHARLESTON 

State  t,  M<k>re,  vt  oL 

Submitted  February  7,   1905.     Decided   February   14,  1905. 

1.  C'KiMiNAL  \j\\s'— Felony— Presence  of  Prisoner  During  Trial. 

M'here  a  person  is  convicted  of  a  felony,  it  must  affirmatively 
appear  from  the  record  that  the  prisoner  was  present  in  court  and 
4Mitered  his  plea,  in  person,  to  the  indictment  against  him:  and  it 
is  reversible  error  if  the  record  fails  to  show  this.     (p.  147.) 

2.  ('KiBfiNAL  Law  —Jury  Trial — Record  Must  Show  Jury  Were  Sworn. 

There  can  be  no  le^al  conviction  of  a  person  for  a  felony  unless 
the  record  shows  that  the  jury  which  tried  the  case  were  duly 
sworn  according  to  law.     (p    148.) 

Error  to   Circuit  Court,  Lewis  County. 
Oley    Moore   and  others  were  convicted    of   muixJer   and 
bring  error. 

Edward  A.  Branxox,  E.  H.  Morton,  W.  T.  Talbott 
and  W.  B.  Mc(f ary,  for  plaintilffs  in  error. 

KoMKO  H.  Freer,  Attorney  (ieneral,  E-  K.  Keedy  and 
J.  M.  Hoover,  for  defendant  in  error. 

SANDEliH,  JuIXIE: 

This  is  a  writ  of  error  to  the  judg^ment  of  the  circuit  court 
of  Ijewis  county,  sentencing  the  defendants  to  the  jjeniten- 
tiary  of  this  State. 

The  prisoners  were  indicted  for  the  murder  of  Benjamin  H. 
Edgar,  and  on  the  29th  day  of  May,  1904,  were  jointly  tried, 
and  Oley  Moore  and  Hanson  Moore  were  found  guilty  of 
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murder  in  the  first  decree,  with  recommendation  that  they 
be  punished  by  confinement  in  the  penitentiary;  Kobert  Mooi-e 
was  found  i^uilty  of  murder  in  the  seccmd  decree.  The  de- 
fendants moved  the  court  to  set  aside  the  verdict  of  the  jury 
and  to  ^rant  tliem  a  new  tri.il,  which  motion  was  overruled, 
and  the  defendants  were  sejliMiced  to  confinement  in  the  pen- 
itentiary of  this  State. 

Tlie  defendants  make  several  assiijnments  of  error,  one  of 
which  is  that  the  plea  of  ''not  guilty''  was  entered  by  their 
attorneys  and  not  l)y  them  in  person.  The  order  making  up 
the  issue  in  the  case,  shows:  "This  day  came  the  state  hy 
the  prosecuting  attorney  and  the  defendants  in  their  proi)er 
pei-sons  and  !)y  attorneys,  and  the  defendants,  by  attorneys, 
demurred  to  said  indictment,  and  the  said  demurrer  l)eing 
considered  by  the  court,  is  overruled,  and  the  defendants,  by 
their  attorneys,  for  plea  says  that  they  are  not  guilty  in 
manner,''  etc. 

Before  a  i)ei-son  can  be  legally  convicted  of  a  felony,  it  is 
necessary  that  he  l)e  ])resent  in  court,  and  plead  to  the  indict- 
ment against  him  /;/  2)erHou^  and  the  record  must  affirmatively 
show  this.  And  where  the  record  shows  that  the  plea  was 
entered  i)y  attorney,  and  not  by  the  prisoner  in  i)erson,  it  is 
error,  for  which  this  Court  will  reverse  the  judgment.  The 
recoi-d  in  this  case  clearly  shows  that  the  plea  was  entered  by 
the  attorneys  for  the  defendants.  But  it  is  argued  by  the 
attorneys  for  the  State  that  inasmuch  as  the  prisoners  were 
present  in  court  at  the  time  their  pleas  were  entereil, 
and  that  all  that  was  done  was  done  by  their  attorneys,  in 
their  presence,  that  this  satisfies  the  law  which  requires 
that  their  pleas  shall  l)e  entered  by  them  in  i)erson,  and  that 
while  it  is,  literally  si>eaking,  a  plea  by  their  attorneys,  yet, 
within  the  spirit  and  true  meaning  of  the  law,  it  should  be 
regarded  as  l)eing  done  by  them  in  person,  because  what  was 
done  by  their  attorneys  in  their  presence  and  at  their  direc- 
tion, is,  in  law,  the  doing  of  that  particular  act  in  person. 
This  argument  is  not  without  reason,  and  comes  with  consid- 
erable force,  but  is  made  in  the  face  of  numerous  decisions 
of  this  State  and  Virginia,  holding  that  the  record  must  show 
the  presence  of  the  prisoner,  and  that  he  plead  in  person. 

This  question  has  l)een  before  the  Court  so  often,  and  has 
l>een  so  clearly  decided  and  the  rule  so  firmly  settled,  that  it 
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is  a  waste  of  time  to  discuss  it  further.  Sperry  v.  Common- 
wealth,  9  Leigh  623;  Younger  h  Cane,  2  W.  Va.  579;  State  w. 
ConUe,  16  W.  Va.  736;  State  v.  Sutphln,  22  W.  Va.  771; 
State  V.  AUen,  45  W.  Va.  65;  2  Ency.  PL  &  Pr.  792;  12 
Cyc.  373. 

It  is  also  assigned  as  error  that  the  recoixl  fails  to  show 
that  the  jury  which  tried  the  defendants  were  sworn.  Upon 
an  examination,  we  find  in  the  order  impaneling  the  jury,  and 
after  giving  their  names,  this  language:  '^  Who  icere  elected 
according  to  law  to  well  and  truly  try  and  true  deliverance 
make  between  the  State  of  West  Virginia, "etc.  The  order 
shows  an  attempt  to  swear  the  jury,  and,  in  all  probability, 
they  were  properly  sworn,  but,  through  the  inadvertence  of 
the  clerk,  the  record  fails  to  so  show.  The  absolutely  essen- 
tial word,  Kwonij  was  omitted,  and  the  omission  of  which  is, 
of  course,  fatal  to  the  verdict.  We  must  take  the  proceed- 
ings of  the  trial  as  they  appear  on  the  face  of  the  record,  and 
be  guided  absolutely  thereby,  and  if  it  discloses  error, 
we  must  reverse  the  judgment,  It  is  hardly  necessary  to  cite 
authorities  to  show  that  a  person  cannot  be  legally  convicted 
unless  the  record  shows  that  the  jury  which  tried  the  case 
were  sworn  according  to  law.  It  is  not  necessary  that  the  oath 
should  be  copied  into  the  order,  but  the  record  must  affirma- 
tively show  somewhere  and  in  some  way  that  the  jury  were 
sworn  in  the  manner  prescribed  by  law  before  there  can  be  a 
legal  conviction.  It  will  not  suffice  to  say  that  the  jury  were 
dected  according  to  law — it  must  show  that  the  jury  were 
sworn  according  to  law.  Code,  chapter  129,  section  ^6;  12 
Ency.  PI.  &  Pr.  515,  521;  Younger  h  Ow,  2  W.  Va.'[579; 
Lawrence  v.  Cotnvionwealthy  30  Grat.  845;  State  v.  7cv,  34 
W.  Va.  244;  State  v.  KeUkon,  56  W.  Va.  690;]  12  Cyc,  712. 

For  the  foregoing  reasons,  the  judgment  of  the  circuit 
court,  sentencing  the  prisoners  to  the  penitentiary,  is  re- 
versed, the  verdict  of  the  jury  set  aside,  and  a  new  trial 
awarded  to  each  of  the  defendants. 

Rererned, 

Brannon,  President,  {concurring): 

I  concur;  but  I  am  not  clear  that  the  plea  is  to  be  regarded 
as  made  by  the  attorney.  When  armignment  was^a  neces- 
sary part  of  trial,  the  prisoner  was  asked  for  his  answer  to 
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the  indictmeDt  after  its  reading,  and  he  must  make  plea  with 
his  own  lips;  but  the  arraigfnment  having  ibeen  abolished  by 
the  Code,  I  do  not  see  why  a  plea  in  his  presence,  though 
by  the  mouth  of  his  attorney,  is  not  his  plea.  The  Code  puts 
the  plea  in  for  him,  though  he  utter  not  a  word.  But  the 
want  of  the  oath  to  the  jury  inevitably  calls  for  a  new  trial. 
It  does  not  appear  that  these  defects  in  the  proceedings  were 
mentioned  in  the  circuit  court  or  passed  on  by  it. 


CHARLESTON 
Risher  ?♦.  Whkeling  Roofing  and  Cornice  Co. 

Submitted  January  31,  1905.     Decided  February  14,  1905. 

^.    AsHUMPSiT  •  Ple<i  of  Payment — Praetice. 

In  an  action  of  aMumpttit  plaintiff  filed  his  declaration  at  October 
rules,  1903,  and  the  common  order  was  entered  thereon  by  the 
clerk.  At  November  rules  followinj^.  the  defendant  filed  a  plea  of 
payment,  answering  part  of  the  plaintiff's  claim,  and  by  an  addi- 
tion to  the  plea,  acknowledged  itself  indebted  for  the  residue  of 
the  plaintiff's  claim,  and  offered  to  confess  jud^fment  therefor,  and 
the  clerk  made  an  entry  of  a  plea  of  the  general  issue  by  the  de- 
fendant and  of  the  common  order  confirmed,  which  entr}'  at  the 
ensuing  term  was  stricken  out  by  the  court,  and  the  plaintiff  did 
not  appear  at  rules  after  the  filing  of  the  plea  of  payment  and 
either  demur  or  reply  thereto,  or  ''sign  judgment"  by  entering  a 
wlk  posequi  for  the  part  of  the  plaintiff's  claim  not  answered  by  the 
plea  of  payment.  Hfld:  These  proceedings  at  rules  did  not  oper- 
ate as  a  discontinuance  of  the  action,  and  the  clerk  properly  placed 
the  case  on  the  docket  for  the  ensuing  term  of  court,     (p  150.) 

2.    Assumpsit —  Con  tin  nan ce, 

Vnder  the  circumstance  of  this  cases  the  defendant  was  not  en- 
titled to  a  continuance  as  a  matter  of  right  at  the  ensuing  term  of 
Court,    (pp.  154,  15.>.) 

^-    Plea  of  Pendixo  Suit  No  Dkkenck — Plmdinyx, 

The  pendency  of  a  suit  in  equity  is  not  ground  of  defense  to  an 
action  at  law,  for  the  same  cause  of  action,  pending  at  the  same 
time,  either  under  the  general  issue  or  i)lea  in  abatement,     (p.  156.) 

^«    Plea — yfuM  br  (Urtain. 

In  an  action  at  law  a  plea  in  abatement,  of  a  former  suit  pend- 
ing, which  does  not  aver  whether  such  former  suit  is  pending  at 
law  or  in  equity,  is  bad  for  uncertainty     (p.  150.) 

Error  to  Circuit  Court,  Oliio  County. 
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Action  by  H.  A.  Risher  against  the  Wheeling  Roofiing 
and  Cornice  Company.  Jiulgnient  for  plaintiff,  and  defend- 
ant brings  error. 

Haxdlax  &  Reyman  and  Hubbakd&  Hubbard,  for  plain- 
tiff in  error. 
Caldwkll  &  Caldwell,  for  defendant  in  error. 

Cox,  Juixie: 

On  the  16th  day  of  Sept<iml)er,  1903,  H.  A.  Risher  insti- 
tuted an  action  of  (f^v/npsit  against  the  Wheeling  Roofing 
and  Cornice  Company  in  the  circuit  court  of  Ohio  county 
and  filed  his  declaration  and  bill  of  particulars  therein  at  Oc- 
tober rules,  1903,  and  the  clerk  entered  the  common  oixler. 
At  November  rules  the  defendant  appeared  and  filed  a  plea 
of  payment,  concluding  to  the  country,  as  to  the  sum  of 
$776.98  part  of  the  sums  in  the  declaration  mentioned,  and  by 
an  addition  to  the  i)lea,  acknowledged  itself  indel)ted  to  the 
plaintiff  in  the  sum  of  ^10.00,  the  residue  of  plaintiff's  claim 
as  shown  by  his  ])ill  of  particulars,  and  confessed  or  offered 
to  confess  judgment  therefor,  and  the  clerk  made  the  follow- 
ing entries  on  the  rule  docket.  Commcm  order  confirmed  and 
writ  of  encpiiry,  plea  of  payment  and  general  issue  filed  by 
the  defendant,  plea  of  ])ayment  and  confession  of  judgment. 
Without  any  i>roceedings  at  rules  the  action  was  placed  on 
the  docket  for  the  November  term  of  the  circuit  court,  which 
began  on  the  16th  of  November,  1903.  On  the  first  day  of 
the  term  the  defendant  moved  the  court  to  remand  the  action 
to  rules,  and  the  arguments  on  the  motion  were  set  down^for 
November  19th,  1903.  On  the  19th  of  I)ecem))er,  1903,''an 
order  was  entered  whereby  it  appears  substantially  as  fol- 
lows: The  defendant  having  at  a  former  day  of  the  term 
moved  the  court  to  strike  this  action  from  the  docket  and 
remand  it  to  rules  on  the  ground  that  it  was  improi)erIy  on 
the  docket,  the  plaintiff"  having  at  the  same  time  moved  the 
court  to  strike  from  the  file  the  plea  in  writing  filed  by  the 
defendant  at  November  rules  on  the  ground  that  it  was  a 
sham  i)lea,  tendered  with  the  motion  two  affidavits:  the  ev- 
idence of  the  deputy  clerk  was  heard;  the  defendant  tendered 
an  affidavit  in  opposition  to  the  plaintiff's  motion;  the  cpies- 


Digiti 


zed  by  Google 


W.Va.]  Risher  v.  Wheeling  Roofing  &  Cornice  Co.        151 

tions  arising  ui)on*such  motions  were  heard  together;  objec- 
tions were  made  to  the  filing  of  the  affidavits;  the  court  re- 
jected the  affidavits  and  overruled  the  motion  of  the  plain- 
tiff and  the  motion  of  the  defendant;  thereupon  the  plain- 
tiff moved  that  the  case  he  set  for  trial  upon  a  given  day 
of  that  term:  the  defondant  moved  for  a  continuance  to  the 
next  term;  both  motions  were  continued  until  the  26th  of 
December.  By  an  order  entered  on  the  2nd  day  of  January, 
19()4,  it  appears  substantially  as  follows:  The  defendant  t^- 
signed  as  grounds  for  its  motion  to  continue  that  the  plea  of 
the  general  issue  as  well  as  the  confirmation  of  the  common 
order  had  l>een  inadvertently  and  improperly  entered  at  rules 
by  the  clerk,  and  filed  an  affidavit  in  support  of  the  motion; 
upon  consideration  of  such  motion  the  plea  of  the  general 
issue  and  the  confirmation  of  the  common  order  were  strick- 
en out  by  the  court;  after  such  correction  the  court  held  that 
the  action  was  properly  on  the  docket,  and  overruled  the  mo- 
tion to  continue;  thereui)()n  the  defendant  otfereS  to  file  its 
second  special  plea  in  writing,  averring  the  pendency  of  a 
former  suit,  to  which  the  plaintiff  objected,  and  the  defend- 
ant asked  time  to  file  affidavits  in  support  of  the  i)lea,  and  time 
was  granted  until  January  4tli  to  file  such  affidavits.  By  an 
order  entered  on  the  23rd  day  of  January  it  appears  substan- 
tially as  follows:  The  defendant  having  at  a  former  day  of  the 
term  offered  to  file  an  affidavit  in  writing  with  exhibits  in 
sui)port  of  its  second  plea  in  writing  then  tendered,  the 
plaintiff  objected  to  the  filing  of  the  plea  and  affidavit 
and  moved  to  reject  the  same,  which  motion  the  court 
sustained  and  rejected  the  plea  and  affidavit;  thereupon 
the  defendant  moved  the  court  for  leave  to  file  its  third 
plea  in  writing,  tendering  with  the  motion  the  third 
plea  averring  the  pendency  of  a  former  suit,  and  moved 
the  court  to  consider  in  support*  of  the  third  plea  the 
same  affidavit  and  exhibits  tendered  in  support  of  its  sec- 
ond plea;  the  plaintiff'  objected  to  the  filing  of  the  third  i)lea 
and  moved  to  reject  it;  upon  consideration  by  tlie  court  the 
third  plea  and  affidavit  with  exhibits  were  rejected;  the  i)lain- 
tiff  joined  issue  on  the  i)leaof  payment  and  on  his  motion  the 
action  was  set  for  trial  for  Februai-y  1st.  By  an  order  en- 
tered on  the  8rd  day  of  February  it  ajipears  sul)stantially  as 
follows:  The  defendant  waived  a  jury  and  the  plaintiff  desir- 
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\vi!g  none  tlie  action  was  put  upon  trial  to  the  court,  and  the 
court  having  heard  the  plaintiff's  evidence  and  the  defendant 
having  offered  no  evidence,  entered  judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $786.93,  the  full  amount  of  plain- 
tiff's claim  as  shown  by  the  bill  of  particulars;  the  defendant 
moved  the  court  to  set  aside  the  judgment  and  award  it  anew 
trial,  which  was  overruled  and  defendant  excepted  and  was 
granted  leave  to  file  its  bill  of  exceptions  in  vacation.  The 
bill  of  exceptions,  which  included  the  evidence,  was  after- 
waixls  signed  and  made  part  of  tlie  record.  The  several 
rulings  of  the  court  were  excepted  to  by  the  oi)i>osite  party. 
Tlie  case  comes  here  by  a  writ  of  error  and  HiipernededM  al- 
lowed the  defendant. 

The  defenses  in  this  action  are  said  to  be  technical.  They 
may  l)e  technical,  but  are  important,  and  if  legal,  are  bind- 
ing on  the  court.  In  order  that  the  proceedings  may  ap- 
l>ear  in  their  proper  sequence,  tlie  detailed  statement  al)ove 
is  given. 

The  principal  questions  arising  upon  the  record  are:  First, 
Did  the  proceedings  at  t-ules  or  in  court  operate  as  a  dis 
continuance  of  the  action  ?  Second,  Should  the  def  endnat  have 
been  granted  a  continuance  as  a  matter  of  right?  Third, 
Should  the  court  have  admitted  the  second  and  third  pleas 
of  a  former  suit  pending?  These  are  not  the  only  questions 
arising,  l)ut  in  our  judgment  are  the  most  material.  In  de- 
termining the  question  as  to  a  discontinuance,  we  must  consid- 
er what  was  the  legal  effect  of  the  addition  to  the  plea  of  pay- 
ment, acknowledging  indebtedness  and  confessing  or  offering 
to  confess  judgment  for  that  part  of  the  plaintiff's  claim  not 
answered  by  the  plea.  Wc  think  this  addition  to  the  plea 
cannot  l)e  treated  as  more  than  an  offer  to  confess  judgment 
for  that  part  not  answered  b^^  the  plea,  and  an  acknow  ledg- 
ment  of  the  plaintiff's  claim  to  that  extent.  We  do  not 
consider  it  a  confession  of  judgment  under  the  statute 
(Code,  chapter  125,  section  4v5,)  because  such  confession 
must  be  assented  to  by  the  plaintiff.  The  sum  must  l)e  such 
as  the  plaintiff  is  willing  to  accept.  \Ve  think  the 
addition  to  the  plea  must,  for  the  purpose  of  a  discontinuance, 
be  treated  in  the  same  manner  as  a  failure  to  plead  to  the 
part  of  plaintiff's  claim  not  answered  by  the  plea  of  pay- 
ment.    In  support  of   the  view  that  there   was    a  technical 
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discontinuance  the  defendant  invokes  a  rule  of  pleading  to 
the  effect,  that  where  a  defendant  files  a  proper  plea,  which 
is  an  answer  to  a  part  of  the  plaintiff's'  declaration,  and  does 
not  in  that  or  any  other  plea  notice  the  remainder  of  the  declar- 
ation, the  plaintiff  must  take  judgment  for  the  part  unanswered 
as  by  nil  di^it^  If  he  demur  or  plead  over  without  taking 
^uch  judgment,  the  whole  action  is  discontinued;  for  in  such 
case  the  plaintiff  by  omitting  to  enforce  his  claim  in  respect 
of  the  unansw^ered  portion  of  such  claim  by  taking  judgment, 
or  to  re-sign  it  l>y  entering  a  ')}olh  jyrosequ!  thereto, 
causes  a  chasm  or  hiatus  in  the  proceedings.  1  Chit- 
ty  on  Pldg.,  p.  549  (16  Am.  Ed.)  This  rule  is  stated  in 
the  same  or  different  language  by  different  courts  and  text 
writers;  but  the  substance  of  it  is  that  if  a  plaintiff  demurs 
or  replies  over  to  a  proper  plea  answering  a  part  only  of  the 
plaintiff's  cause  of  action,  without  ''signing  judgment''  an 
hiatus  and  consequent  discontinuance  takes  place.  The  rea- 
son given  is  that  the  plaintiff  thus  fails  to  prosecute 
or  follow  up  his  action.  This  rule  has  not  l)een  looked 
upon  with  much  favor  by  some  authorities,  especially 
in  modem  practice.  Enc.  Pldg.  &  Prac.,  Vol.  6,  p. 
925-6;  but  we  are  inclined  to  consider  the  rule  as  still  exist- 
ing. 4  Minor  Inst.  784;  St.  Pldg.  216  (Tyler''s  Ed.);  Hunt 
V.  Martin^  Sdrat.  578;  Soutlmll  \.  Krchange  Banl\  12Grat. 
312.  Under  the  rule,  was  there  a  discontinuance  of  this  action 
at  rules?  There  was  an  entry  by  the  clerk  at  rules  of  the 
general  issue  by  defendant,  which  was  at  the  ensuing  term 
stricken  out  by  the  court  as  unauthorized.  The  general  is- 
sue goes  to  the  whole  of  plaintiff^s  claim,  and  although  en- 
tered without  authority  could  only  be  stricken  out  by  the 
court  in  term.  The  plaintiff  did  not  appear  at  rules  after  the 
plea  of  payment  was  filed  and  demur  or  reply  to  the  plea,  or 
''sign  judgment'"  for  the  part  of  his  claim  not  answered  l)y 
the  plea.  He  did  nothing  until  the  ensuing  term.  These 
facts  we  think  prevented  a  discontinuance.  Under  the  cir- 
cumstancas  here  ])resented,  the  plaintiff  can  not  l)e  said  to 
have  failed  to  prosecute  or  follow  up  his  action  and  thus  to 
have  caused  a  chasm  or  hiatus  in  the  proceedings  until  he  de- 
murred or  replied  over  without  signing  or  taking  judgment 
for  the  part  of  his  claim  unanswered  by  the  plea.  We  are 
clearly  of  the  opinion  that  there  was  not  a  discontinuance  of 
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this  action  at  rules  and  that  the  clerk  properly  placed  it  on 
the  docket  for  the  ensuing  tenii.  When  the  case  came  be- 
fore the  court,  the  court,  having  complete  control  over  the 
proceedings  in  the  office  of  the  clerk  during  the  previous  va- 
cation, made  an  order  striking  out  the  entry  of  the  common 
order  confirmed  and  of  the  plea  of  the  general  issue  by  the 
defendant.  At  that  term  the  general  issue  was  joined  by  the 
plaintiff  and  the  case  was  tried  by  the  court  in  lieu  of  a  jury 
and  judgment  rendered  for  the  whole  amount  of  plaintiff's 
claim,  including  the  part  unanswered  by  the  plea  of  pay- 
ment. In  determining  whether  or  not  a  discontinuance  of 
the  action  occurred  in  court,  we  must  consider  the  term  as  an 
entirety.  All  the  proceedings  therein  were  subject  lo  the 
control  of  the  court  until  the  term  adjourned.  The  action 
being  properly  in  court,  all  the  proceedings  at  that  term  must 
be  considered  together  upon  the  ({uestion  as  to  a  discontin- 
uance. Thc'term  "session,"  when  applied  to  courts,  means  the 
whole  term;  and  in  legal  construction,  the  whole  term  is  con- 
strued as  but  one  day.  Dtnin\'  Krrt<\,  ]iehlcl\  40  W.  Va. 
349;  Jhw  V.  JH(l(frx,  a  Hen.  &  M.  (Va.)  Ti,  If  the  plaintiff 
at  that  term  "signed  judgment,''  or  which  is  to  the  same  ef- 
fect, took  judgment  for  that  part  of  his  claim  not  answered 
by  the  plea  of  payment,  it  was  sufficient  to  prevent  a  discon- 
tinuance. The  ])laintiff  did  take  judgment  at  that  term  for 
the  part  of  his  claim  not  answered  by  the  plea  of  payment, 
not  separately  it  is  true,  but  it  was  included  in  the  judg" 
ment  upon  the  trial  of  the  action  and  i)revented  a  discon- 
tinuance. 

There  being  no  discontinuance  either  at  rules  or  in 
court,  was  the  defendant  as  a  matter  of  right  entitled 
to  a  continuance  under  the  circumstances  of  this  case?  We 
are  cited  to  the  c^jtsc^  of  Southull  v.  Krchnitg^'  Ii(nd\  .su- 
pra, as  sustaining  the  riglit  of  the  defendant  to  a  con- 
tinuance. Defendant  claims  that  because  of  the  entry 
by  the  clerk  of  the  plea  of  the  general  issue  and  of  the  com- 
mon order  conlirmed  as  to  the  whole  of  the  plaintifi*'s  claim, 
which  entry  was  afterwards  stricken  out  by  the  court,  he  was 
entitled  as  a  matter  of  right  to  a  continuance  on  the  ground 
that  the  plaintilff  onl.v  placed  himself  /v r^/.v  nt  curia  at  that 
term.  The  i)racti(!e  formerly  was  diflerent  from  when  it  is 
in  this  State  as   to  the  i)lea  of  i)aynient.      The  ])lea  of  pay- 
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ment  was  not  formerly  an  issuable  plea;  it  concluded  with  a 
veritication  and  not  to  the  country.  It  is  now  an  issuable 
plea  and  concludes  to  the  country.  Dojiglans  v.  Ontnif 
Lmd  (h.,  12  W.  Va.  502;  KhiHr}/  v.  Coiinttj  Court,  31  W. 
Va.  464.  A  proper  plea  of  payment  in  this  State  presents 
an  issue  which  the  plaintiff  must  accept.  Upon  it  a  almiUter 
may  be  added  by  the  ])laintiff,  or  if  he  does  not  do  so,  he  may 
proceed  to  trial  as  if  there  were  a  H!mil!fei\  Code,  'section 
25,  chapter  125.  The  rule  as  to  a  continuance  as  a  matter 
of  right  upon  a  plea  of  payment  is  thus  changed  in  our  prac- 
tice. We  do  not  understand  it  to  be  the  law  that  a  party  til- 
ing an  issuable  plea  at  rules  may  have  a  continuance  as  a 
matter  of  right  solely  on  the  ground  that  the  plaintiff  or  the 
law  has  added  a  x//// ///Vr/*,  in  term.  When  the  plea  of  payment 
concluded  with  a  verification  it  w^as  different  in  this,  that  the 
replication  did  not  make  the  issue;  and  if  the  replication 
be  filed  properly  for  the  first  time  in  term  it  might  reason- 
ably ])e  said  to  operate  to  give  the  defendant  a  continuance 
as  a  matter  of  right,  if  demanded.  In  the  Sotftha/f  Cfts-r  the 
plaintiff  had  filed  a  re[)lication  to  the  plea  at  rules,  which 
was  afterwanls  in  term  withdrawn,  and  re-filed  in  term.  In 
the  case  at  bar  it  was  the  entry  of  the  defendant's  plea  of 
the  general  issue  and  not  the  plaintiff's  replication  which 
was  stricken  out  by  the  court.  The  entry  of  the  common 
order  confirmed  at  rules  by  the  clerk  as  to  the  whole  of  the 
plaintiff's  claim,  which  entry  was  afterwards  stricken  out 
by  the  court,  was  erroneous  only  as  to  the  part  of  the  plain- 
tiff's claim  answered  by  the  plea  of  payment.  After  filing 
the  issuable  plea  of  payment  at  rules,  with  the  addition  be- 
fore mentioned,  no  further  attendance  at  rules  was  neces 
sary  on  the  part  of  the  defendant.  The  striking  out  of  the 
entry  of  the  common  order  confirmed  by  the  court  could  not 
operate  as  a  surprise  to  the  defendant,  and  as  was  said  in  the 
opinion  in  the  SouthtU  Twr,  no  injustice  could  U^  done  by 
this  to  the  defendant  as  it  only  placed  the  case  where  it 
would  have  lx?en  but  for  the  irregidarity  w^hich  occurred  at 
rules.  We  think  tliat  under  the  circumstances  of  the  case 
at  bar,  the  defendant  was  not  entitled  as  a  matter  of  right 
to  a  continuance  at  that  term  of  court. 

We  will  now  consider  the  (luestion  as  to  the  admission  of 
the  two  pleas  in  abatement.  These  pleas  tendered  by  tlie  de- 
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fendant  are  desi^ated  in  the  record  as  the  second  and  tliird 
pleas  of  the  defendant.  Each  averred' a  former  suit  pending: 
by  the  defendant  and  others  against  the  plaintiff  and  others 
upon  and  directly  involving  the  very  same  promises  in  the  de- 
claration in  this  case  mentioned.  The  third  plea  differs  f  i-om 
the  second  only  in  this,  that  it  also  averred  a  reason  for  not 
filing  the  plea  before  pleading  in  bar.  In  support  of  these 
pleas  the  defendant  tendered  an  affidavit.  Neither  of  the 
pleas  averred  whether  the  former  suit  was  pending  at  law 
or  in  equity.  Without  considering  the  question  as  to  the  time 
of  the  filing  of  the  pleas,  or  as  to  the  filing  of  an  affidavit 
in  support  of  them,  were  they  sufficient  if  they  had  l^een 
filed  in  time?  If  the  former  suit  was  in  equity,  its  pend- 
ency could  not  be  pleaded  in  abatement  of  the  action  at 
law.  Since  the  jurisdiction  of  equity  is  limited  to  cases  in 
which  the  law  does  not  afford  a  complete  and  adequate  rem- 
edy, it  has  been  held  by  cases  lx)th  at  law  and  in  equity 
that  two  causes,  one  at  law  and  one  in  equity,  are  ^v  tw- 
ce^»ltate  so  dissimilar  that  the  pendency  of  one  can  not  be 
pleaded  in  abatement  of  the  other.  Cyc.  of  Law  &  Proc. 
Vol.  1,  p.  40;  and  cases  cited  in  note.  In  WIlUamHou  v. 
Poicton^  18  (irat.  475,  it  was  held  that  where  a  suit  in 
equity  and  an  action  at  law,  for  the  same  cause  of  action, 
are  pending  at  the  same  time,  it  is  not  ground  of  defense  at 
law  either  under  the  general  issue  or  plea  in  abatement. 
We  hold  this  to  be  the  law  in  this  State.  Applying  the 
law  to  the  two  pleas  in  abatement  mentioned,  they  are  fa- 
tally defective  in  not  averring  whether  the  former  suit  was 
at  law  or  in  equity.  A  plea  which  avers  facts  which,  if  true, 
may  or  may  not  constitute  a  legal  defense,  depending  en- 
tirely upon  an  ulterior  fact  not  averred,  is  bad  for  uncer- 
tainty. A  plea  in  abatement  must  be  certain  to  every  in- 
tent. 1  Chitty  Pldg.  473.  All  the  particularity  of  the  com- 
mon law  is  re(iuired  in  a  plea  in  abatement.  Qimrrlrr  v. 
LiM,  rb.,  10  W.  Va.  507.  These  ])leas  were  insufficient  in 
law,  and  upon  objection,  were  properly  rejected. 

It  is  assigned  as  error  that  the  court  entered  judgment  on 
the  3rd  day  of  February,  1904,  for  S786.93,  with  interest 
from  the  26th  day  of  July,  1903.  If  allowing  interest  from 
a  i)revious  day,   instead  of  computing   it  up  to  the  day  of 
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judgment  and  including  it  therein,  is  error,  it  is  not  to 
the  prejudice  of  the  defendant  and  it  can  not  complain. 

It  is  also  assigned  as  error  .that  the  judgment  is  not  sus- 
tained by  the  proper  evidence  heard  at  the  trial.  We  must 
pr^ume  that  the  court  excluded  from  its  mind  all  improper 
testimony,  if  the  proper  testimony  is  sufficient  to  sustain  the 
judgment.  Mt-r.  Co.  v.  Tnuur^  44  W.  Va.  531;  State  v.  De- 
noou^  34  W.  Va.  139.  Tlie  defendant  offered  no  testimony, 
and  we  think  the  proper  evidence  offered  at  the  trial  by  the 
plaintiff  fully  sustains  the  judgment  of  the  lower  court. 

For  the  reasons  stated  above,  the  judgment  entered  by 
the  circuit  court  of  Ohio  county  on  the  3rd  day  of  Feb- 
ruary, 1904,  in  favor  of  the  plaintiff,  H.  A.  Risher,  against 
the  defendant,  the  Wheeling  Roofing  and  Cornice  Compa- 
ny, is  affirmed. 


CHARLESTON 

Robinson  i^t  al  v.  Eixiell  et  aL 
Submitted  January  31,  1905.      Uecided  February   14,   1905. 

1.  F^quiTY    Jurisdiction — [njunrtion — Xegatire    CorenantH    in    De^'dn — 
Enforcemeni , 

Courts  of  equity  will  enforce,  by  injunction,  negative  covenants 
and  clauses  in  deeds,  restricting  the  use  of  real  estate,  though  they 
do  not,  in  law,  constitute  easements  or  covenants  running  with  the 
land;  but  the  jurisdiction  is  discretionary  and  is  governed  by  the 
principles  applicable  to  the  enforcement  of  specific  performance 
of  contracts,     (pp.  160,  101.) 

2.  KqriTY  Jurisdiction — Negative  Corenantf^  in  BeeiU. 

Kquity  will  not  enforce  such  covenant  if  it  appears  that,  since 
the  conveyance  was  made,  the  general  conditions  and  surroundings 
of  the  property,  continuation  of  which  was  contemplated  by  the 
parties,  have  been  so  changed,  otherwise  than  by  the  act  of  the 
covenantor,  as  to  render  the  enforcement  of  the  covenant  inequita- 
ble and  burdensome  to  him  and  defeat  the  purpose  of  the  restric- 
tion. But  conditions  existing  at  the  time  of  the  conveyance  will 
not,  in  the  absence  of  fraud  or  other  vitiating  element,  constitute 
ground  of  defense  to  such  suit.     (p.  161.) 

3.  Reat^ty — RentrietitmH  on  Agairmt  P  ublir  Policy, 

Permanent  restrictions  upon  the  use  of  real  estate  being  contrary 
to  the  policy  of  the  law;  courts  of  equity,  in    enforcing  compliance 
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with  ivstridivo  covenants,  limit  tlio  (Uhtoo  by  tho  duration  of 
tho  conditions  and  relations  which  form  the  basis  of  the  equity  call- 
ing for  such  enforcement,     (p.  Km.) 

Appeal  from  Circuit  Court,  Wetzel  County. 

Bill  by  L.  (i.  Kobinson  and  others  against  C.  W.  Ed^j^ell 
and  others.  From  a  judgment  dismissing  a  bill,  plaintiff^s 
appeal. 

E.  L.  Kobinson,  J.  H.  Stricklin(},  Hunt  &  Staples,  and 
Hknry  M.  Russell,  for  appellants. 
Sperry  &  Speury  and  John  Bassell,  for  appellees. 

POFFENBARGER,    JuiXJEI 

The  circuit  court  of  Wetzel  county  having  dissolved  the 
injunction  and  dismissed  the  bill,  upon  a  full  hearing,  in  a 
suit  brought  to  enforce,  by  injunction,  a  negative  covenant 
in  a  deed,  restricting  the  use  of  the  property  thereby  con- 
veyed, the  plaintiffs,  grantors  in  the  deed,  have  api^ealed. 

The  property  involved  is  a  lot  about  thirty  by  eighty  feet, 
at  a  point  in  an  oil  region  of  Wetzel  county,  on  the  Wast 
Virginia  Short  Line  Railroad  at  a  station  called  Robinson. 
It  was  conveyed  on  the  28th  day  of  May,  1908,  by  L.  (i. 
Robinson  and  J.  S.  Robinson  to  C.  W.  Edgell  for  and  in 
consideration  of  three  hundred  dollars.  The  restrictive  clause 
involved  reads  as  follows:  'This  writing  prohibits  the  sale 
of  intoxicating  liquors  in  any  manner  whatever  on  the  prem- 
ises hereby  conveyed,  and  this  is  a  i)art  of  the  considera- 
tion.*' The  lot  was  a  part  of  an  estate,  containing  about  sev- 
enty acres,  which  had  been  purchased  by  the  Robinsons  from 
the  heirs  of  one  Talkington.  Talkington  had  left  a  widow 
and  some  children.  Under  a  purchiuse,  lease  or  license  from 
the  widow,  a  man  by  the  name  of  Ice,  at  the  time  of  the 
purchase  by  the  Robinsons,  had  a  building  on  part  of  the 
land  in  which  he  was  conducting  a  retail  liquor  business. 
On  the  same  day  on  which  the  conveyance  was  made  to  Ed- 
gell, the  house  in  which  Ice  was  doing  Inisiness  and  the  lot 
of  ground  on  which  it  stood  were  conveyed  to  Emma  M. 
Ice,  A.  B.  Ice  and  James  Ice,  by  a  deed  which  contains 
no  clause  restricting  the  use  of  the  proi)erty,  and  the  bus- 
iness then  being  conducted  on  the  i)reniises  was  continued. 
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This  lot  and  the  lot  conveyed  to  El  "fell  aljoined  each  oth- 
er. The  Ro))insons  still  retained  the  larg:er  iiortion  of  the 
land  purchased  from  the  Talkinglon  lieirs  and  sold  some  ad- 
ditional lots  out  of  it,  both  tefore  and  after  th^  convey- 
ance to  Edgell,  and  in  all  the  deeds  except  the  one  executed 
to  Ice,  there  are  clauses  prohibiting  the  sale  of  liquors  on 
the  lots.  They  justify  the  exception  in  that  instance  on  the 
ground  that  the  grantees  in  that  deed  had  an  interest  in 
the  land,  as  assignees  of  the  dower  interest,  in  conse- 
quence of  which  there  was  a  compromise  or  adjustment  un- 
der which  the  Ices  obtained  their  lot  without  any  restriction 
upon  its  use. 

Edgell  erected  a  building  on  the  lot,  and,  in  November, 
19<)3,  leased  the  third  story  room  of  the  l)uilding  for  the 
period  of  twelve  months  to  P.  P.  Higgins,  who,  together, 
with  H.  BehiTiian  and  P.  Crim,  contemplated  using  the 
the  same  for  saloon  purposes,  and  preparexl  to  open  a  retail 
liquor  business  therein.  Thereupon  the  Robinsons  brought 
this  suit. 

Edgell  filed  an  answer  to  the  bill,  setting  up  as  matters 
of  defense  that  the  clause  in  ciuestion  had  l)een  fraudulent- 
ly inserted  in  his  deed  after  the  execution  and  delivery 
thei-eof,  and  that  Robinson  had  waived  tphe  l)enefit  of  the 
clause  by  omitting  such  clause  from  the  deed  made  to  Ice 
and  from  other  deeds.  The  allegation  of  fraudulent  inser- 
tion of  the  clause  in  Edgell's  deed  is  not  sustained  by  the 
evidence.  As  to  whether  it  had  l)een  omitted  from  certain 
deeils,  other  than  the  Ice  deed,  is  not  entirely  certain.  If  it 
was,  it  was  afterwards  inserted  in  one  instance,  by  consent 
of  the  grantee,  and,  in  the  other,  without  the  grantee's 
knowledge.  The  theory  of  the  defense  is,  that,  after  the  con- 
tract to  sell  to  Edgell  was  made,  the  Robinsons  and  Ices  con- 
ceived the  idea  of  ci*eating  for  themselves  a  monopoly  of  the 
liquor  traffic  in  that  village,  and  i)rocured  the  alteration  of 
the  deeds,  so  as  to  restrict  from  such  use  all  of  the  lots  sold 
by  the  Robinsons  except  the  one  sold  to  the  Ices.  P.  A.  Ice, 
by  his  own  admission  and  the  testimony  of  other  witnesses, 
apx)ears  to  have  been  active  in  procuring  the  insertion  of 
these  restrictive  clauses  in  the  deeds  made  to  one  P.  B.  Robin- 
son, and  a  firm  known  as  Smith  &  Parrish.  He  also  admits 
having  paid  to  one  Morgan,  the  owner  of  a   tract   of  land 
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near  the  village,  the  sum  of  five  hundred  dollars,  in  consid- 
eration of  his  agreement  not  to  allow  any  of  his  pmperty 
to  be  used  for  saloon  purposes.  Having  the  unrestricted 
use  of  his  own  property,  the  insertion  of  the  covenant 
against  sales  of  liquor  in  the  deed  made  to  P.  B.  Robinson 
was  beneficial  to  him,  and,  in  making  inquiry  about  it,  he 
was  no  doubt  actuated  by  his  own  interest,  but  the  acceptance, 
on  the  part  of  J.  S.  Robinson  and  L.  (t.  Robinson,  of  any 
proper  service  rendered  by  him,  is  not  inconsistent  with 
the  object  which  they  say  induced  them  to  place  restrictions 
upon  the  use  of  other  property.  As  to  the  Smith  and  Par- 
rish  deed,  it  can  only  be  said  the  clause  is  in  it  and 
no  steps  have  been  taken  to  eliminate  it,  and  it  has 
not  been  clearly  shown  to  have  been  fraudulently  inserted. 

The  jurisdiction  in  equity  to  enforce  negative  covenants, 
restricting  the  use  of  real  property  is  not  denied.  On  the 
contrary,  it  is  frankly  admitted.  Such  jurisdiction  is  upheld 
by  the  courts  everywhere.  ''Covenants  restraining  the 
use  of  real  proi>erty  atfbrd  an  instance  of  that  class  of  cases 
in  which  equity  will  charge  the  conscience  of  a  grantee  of 
land  with  an  agreement  relating  to  the  land,  although  the 
agreement  neither  creates  an  easement  nor  runs  with  the 
land.  The  jurisdiction  is  not  confined  to  cases  in  which  an 
action  at  law  can  te  maintained,  and  such  covenants,  al- 
though not  binding  at  law,  will  te  enforced  in  equity,  pro- 
vided the  person  into  whose  hands  the  land  passes  has  taken 
it  with  notice  of  the  covenants."  11  Cyc.  1078.  Pomeroy's 
Eq.  Jur.  section  1M2,  says  such  covenants  ''will  be  specifi- 
cally enforced  in  eciuity  by  means  of  an  injunction  not  only 
l)etween  the  immediate  parties,  but  also  against  subsequent 
purchasers  with  notice,  even  when  the  covenants  are  not  of 
the  kind  which  technically  run  with  the  land.  The  injunc- 
tion in  this  class  of  cases  is  granted  almost,  as  a  matter  of 
course,  upon  a  breach  of  the  covenant.  The  amount  of  dam- 
ages, and  even  the  fact  that  the  plaintiff  has  sustained  any 
pecuniary  damages,  are  wholly  immaterial."  To  the  same  ef- 
fect, see  Beach  on  Inj.  section  474.  This  proposition  is 
sustained  by  numerous  decisions  cited  in  support  of  the  text 
above  ciuoted  and  referred  to. 

The  most  frequent  illustrations  of  the  application  of  the 
principle  are  found  in  cases  involving  the  rights  of  parties 


Digiti 


zed  by  Google 


W.  Va.]  Robinson  v.  Edoell.  161 

holding  by  conveyance  town  lots,  as  subdivisions  of  a  tract 
of  land,  the  use  of  which  had  been  limited  by  like,  or  simi- 
lar, clauses  inserted  in  all  the  deeds  for  the  purpose  of  im- 
pressing upon  all  the  property  a  certain  character  or  quali- 
ty, such  as  residence  property.  To  the  end  that  such  prop- 
erty may  be  the  more  readily  and  advantageously  sold,  the 
use  of  each  lot  for  trade,  manufacturing,  commercial  or  bus- 
iness puriK)ses  is  prohibited..  Although  the  clause  is  not  a 
covenant  to  do  a  beneficial  act  upon  the  property  of  the 
grantor  so  as  to  directly  annex  to  that  property  a  benefit, 
but,  on  the  contrary,  binds  the  grantee  to  abstain  from  the 
doing,  uj)on  his  own  lot,  of  a  certain  act,  a  court  of  ecjuity 
looks  to  the  whole  scheme  as  one  intended  to  confer  a  benefit 
upon  the  property  remaining  in  the  hands  of  the  grantor 
after  the  sale  of  each  lot;  and  passing  by  subsequent  con- 
veyances to  the  grantees  of  other  lots,  as  l)eneficial  interests 
or  rights  attached  to  their  lots,  and  therefore  enforces  ob- 
servance of  the  provisions  and  restrictions,  as  readily  as  a 
court  of  law  w^ould  award  damages  for  the  breach  of  a  cove- 
nant annexed  to  real  property  in  such  a  manner  as  to  make  it 
a  covenant  running  with  the  land.  Beach  on  Inj.  section 
474;  W/utnef/  v.  r/non  Ry.  Co.,  11  CJray  (Mass,)  359;  71 
Am.  Dec.  715;  Parker  v.  Nightingale^  6  Allen  (Mass.)  341; 
83  Am.  Dec.  632;  Peek  v.  Conway ^  119  Mass.  546;  ^nitth  v. 
Barry,  36  Mich.  314;  Watromw.  Allen,  37  Mich.  262;  Ifodge 
V.  Sloan,  107  N.  Y.  244. 

The  right  to  invoke  relief  by  injunction  in  such  cases  is 
not  absolute,  however.  To  a  certain  extent,  the  jurisdiction 
is  discretionary.  It  is  governed  by  the  same  general  prin- 
ciples which  control  the  jurisdiction  to  compel  si>ecific  i)er- 
forraance  of  contracts.  Where  a  proper  case  for  its  exer- 
cise is  shown,  relief  is  granted  as  a  matter  of  course,  but  if, 
under  the  conditions  and  circumstances  obtaining,  the  grant- 
ing of  the  relief  sought  would  work  injustice  or  be  ineffectual 
of  any  meritorious  result,  it  will  be  refused.  If,  therefore, 
the  restrictive  covenants  in  deedst  conveying  lots,  were  made 
with  i-eference  to  the  continuance  of  existing  general  con- 
ditions of  the  property  and  surroundings,  but  in  the  lai)se 
of  time  there  has  been  a  change  in  the  character  and  sur- 
roundings, so  as  to  defeat  the  purposes  of  the  covenants  and 
to  render  their  enforcement  an  inequitable,  unjust  and  use- 
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less  burden  upon  the  owner  of  the  lot,  eciuit.v  will  refuse  its 
aid  and  leave  the  plaintiff  to  his  i-einedy  at  law.  2VuA<fe*^s 
V.  Thatcher,  87  N.  Y.  811;  Pa(/e  v.  2lurrai/,  4G  N.  J.  ¥a\. 
331.  When  such  change  in  conditions  is  due  to  the  act  of 
the  ijrantoror  is  assented  to  by  him,  equity  will  not  inter- 
fere at  his  instance.     PiHH'  v.  Munnnj,  cited. 

Defense  to  this  suit  is  made  under  this  exception  to  the 
rule,  founded  ui)on  the  discretionary  character  of  the  juris- 
diction. The  argument  is  that,  as,  l)y  conveyance  to  lee, 
without  any  restriction  upon  the  use  of  the  lot,  the  grantors, 
I)y  their  own  act,  subjected  their  adjacent  land,  as  well  as  the 
lot  conveyed  to  the  defendant,  Eclgell,  to  the  very  influence 
which  they  ostensil)ly  sought  to  avert  by  the  insertion  of  the 
restrictive  clause  in  the  Edgell  deed,  the  enforcement  of  the 
clause  in  the  Edgell  deed  would  be  inequitable  and  unpro- 
ductive of  any  Ix^neticial  result.  Morover,  at  the  time  of 
the  purchase  of  the  lands  from  the  Talkington  heirs,  they 
were  already  subjected  to  the  objectionable  influence  and  had, 
in  no  sense,  any  special  character  or  ciuality  impressed  upon 
them.  Though  all  the  precedents  on  this  subject,  cited  or 
found,  have  presented  cases  in  which  the  circumstance,  or 
the  act  of  the  grantor,  which  made  it  inetiuitable  to  enforce 
the  restriction,  was  subsequent  to  the  date  of  the  convey- 
ance in  which  the  restrictive  covenant  had  teen  inserted,  it 
is  insisted  that  the  relation  in  time  tetween  the  conveyance 
and  the  matter  relied  upon  to  defeat  enforcement  of  the 
covenant  is  immaterial, 

•  The  defect  in  this  contention  is  the  failure  to  allow*  the  con- 
ditions existing  at  the  time  of  the  conveyance  and  the  in- 
tent and  purpose  of  the  grantor,  all  of  which  were  known  to 
the  grantee  and  assented  to  by  him,  any  w^eight  or  effect.  It 
asserts,  as  ground  for  relief  from  the  restrictive  clause,  not 
conditions  which  have  arisen  since  the  contract  was  made, 
but  those  which  were  in  full  view  of  the  parties  at  the  time 
it  was  made  and  are  deemed  to  have  l)een  included  in  it. 
Nothing  has  occurred  since  the  conveyance  which  has 
wrought  a  change  in  conditions.  The  lot  was  taken  subject 
to  known  existing  conditions,  and  a  stipulation  in  the  deed 
prohibiting  a  particular  use  of  it.  To  permit  the  grantee  to 
prevent  the  oi)eration  of  the  restrictive  clause  by  setting  up 
prior  or  contemporaneous   conditions   would  enable  him  to 
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take  advantage  of  his  own  acts,  rather  than  those  of  the 
grantor.  Unlike  most  instances  of  the  subjection  of  proper- 
ty to  limitation  upon  its  use  for  a  certain  trade  or  business, 
the  lot  involved  here  has  not  the  l)eneHt  of  a  like  restriction 
ui)on  all  adjacent  property.  It  is  not  protected  from  the 
business  or  influence,  the  prevention  of  which  is  the  os- 
tensible purpose  of  the  burden  which  has  been  placed  upon 
it.  The  equitable  easement  or  servitude,  if  any,  which  the 
grantor  has  annexed  to  his  remaining  proi)erty,  by  imiwsing 
the  Inirden  of  restriction  of  use  upon  the  lot  conveyed  to  Ed- 
gell,  is  partially  defeated  hy  tlie  lil>erty  of  full  and  unrestrict- 
ed use  of  the  lot  he  conveyed  to  Ice,  and  the  failure  to  limit 
the  use  of  that  lot  almost  wholly  deprives  Edgell  of  any 
reciprocal  benefit  from  the  limitation  to  which  he  has 
consented.  This  results,  however,  from  the  close  proximity 
of  his  lot  to  the  one  on  which  the  saloon  is.  He  has  the 
lienefit  of  the  implied  limitation  upon  the  use  of  the  grant- 
or's remaining  lands,  and  there  may  have  been  a  reduction  in 
the  price  of  the  lot  as  a  further  consideration.  The  deed  re- 
cites that  the  i-estriction  Is  a  part  of  the  consideration,  and 
there  is  testimony  tending  to  show  such  reduction.  This  view 
of  the  contract,  conditions  and  relations  of  the  parties,  there- 
fore, could  only  raise  a  question  of  adequacy  of  consideration, 
and  courts  will  not  refuse  specific  performance  on  the  ground 
of  inadequacy,  unless  it  is  so  great  as  to  shock  the  con- 
science and  raise  a  presumption  of  fraud.  This  the  evidence 
does  not  disclose.  Had  the  conveyance  to  Ice  followed  that 
made  to  Edgell,  instead  of  accompanying  or  preceding  it,  the 
latter  might  well  set  up  against  the  plaintiffs  their  own 
breach  of  the  mutual  arrangement  made  for  the  l)enefit  of  the 
grantee  as  well  as  that  of  the  grantors.  This  subsequent  act 
would  l)e  in  the  nature  of  a  failure  of  consideration,  a  waiver 
of  the  easement,  or  a  w^rongful  act,  precluding  relief  under 
the  rule  that  he  who  invokes  the  aid  of  a  court  of  equity 
must  come  with  clean  hands,  and  under  the  operation  of  the 
maxim  that  he  who  seeks  equity  must  do  equity.  These 
principles  cannot  be  applied  to  prior  or  contemporaneous 
acts  and  conditions,  unless  it  be  shown  that  the  grantor,  by 
suppressing  knowledge  and  information  or  some  other  fraud- 
ulent conduct,  has  overreached  the  grantee  and  taken  an  un- 
conscionable advantage  from  which  equity  would  grant  relief, 
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or  Ijecause  of  which  it  would  withhold  its  aid.  Nothing 
of  that  kind  appears  here.  The  saloon  on  the  adjoining: 
lot  was  ox)en  and  in  full  blast  when  the  purchase  was  made. 
This  was  sufficient  to  put  the  grantee  on  inquiry.  It  was  a 
patent  condition  to  which  he  made  no  objection.  He  took  the 
deed  subject  to  it,  and  is  alone  responsible  for  the  situation 
of  which  he  complains. 

That  the  lot  conveyed  to  Edgell  is  sul^ject  to  the  effect  of 
the  liquor  traffic  conducted  on  the  adjoining  lot  and  its  value 
is  thereby  made  less  than  it  would  \ye  if  its  use  were  not  re- 
stricted, does  not  preclude  an  honest  and  proper  motive  for 
the  insertion  of  the  restrictive  clause.  Why  may  a  land 
owner  not  exclude  a  certain  class  of  business  from  one  por- 
tion of  his  land  without  forbidding  it  on  another?  If  he 
does  so,  does  it  not  necessarily  result  that  portions  lying  next 
to  the  division  line  may  te  in  the  exact  situation  in  which 
Edgeirs  lot  is?  Might  not  the  same  result  occur,  in  exclu- 
ding such  business  or  trade  from  the  whole  of  a  tract  of  land, 
as  to  so  much  of  it  as  adjoins  the  lands  of  others  over  which  the 
owner  of  the  tract  has  no  control  ?  These  are  inevitable  and 
unavoidable  incidents  to  the  exercise  of  this  power  of  exclu- 
sion. Hence,  they  afford  no  ground  for  the  claim  that  the 
effort  to  exclude  is  futile,  and  the  enforcement  of  the  cove- 
nant in  this  instance  would  not  effectuate  its  ostensible  pur- 
pose. By  limiting  the  use  of  the  Ice  lot,  that  purpose  would 
have  had  broader  scope  and  the  exclusion  would  have  l.)een 
X)ractically  complete,  but,  by  their  contract,  the  parties 
have  detined  and  fixed  the  scope  and  determined  the  ex- 
tent of  exclusion,  and  no  change  has  occurred  by  which 
it  has  Ijeen  wholly  or  partially  defeated,  and  the  grantor 
has  done  nothing  which  justifies  refusal  of  the  aid  of  the 
court. 

As  to  the  other  ground  of  defense,  namely,  that  the  suit 
is  only  a  step  in  the  execution  of  an  arrangement  to  restrain 
the  trade  in  liquors  and  create  a  monopoly  in  the  hands  of 
Ice,  it  is  not  necessary  to  say  more  than  that  the  evidence 
does  not  sustain  it.  A.  P.  Ice  was  active  in  procuring  the 
insertion  of  the  restrictive  clauses  in  the  deeds.  He 
paid  Morgan  J^50(>.00  as  consideration  for  his  agree- 
ment not  to  allow  the  business  conducted  on  his  premi- 
ses.     Clendenning,  his  lessee,  and  Morgan,  his  confederate, 
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executed  the  $v5,000.00  injunction  lx)nd  in  this  suit,  as  prin- 
cipal and  surety,  respectively,  and  J.  S.  Kobinson  almost  ad- 
mits that  some  of  these  people  have  indemnified  the  plaintiffs 
against  costs  and  damages  in  the  suit,  but  he  does  not  say  so 
and  there  is  no  other  evidence  of  it.  The  burden  of  proof 
as  to  this  defense,  is  on  the  defendants.  They  must  prove 
their  affirmative  matter  of  defense,  and  we  deem  the  evi- 
dence adduced  insufficient. 

Our  conclusion  is  that  the  circuit  court  erred  in  dissolving 
the  injunction.  Hence,  the  decree  complained  of  must  be  re- 
versed, and  tlie  injunction  will  l)e  perpetuated,  subject  to  the 
right,  in  the  defendants  and  their  assigns,  to  have  the  same 
hereafter  dissolved  for  any  sufficient  cause  that  may  l)e 
shown.  As  has  been  stated,  the  jurisdiction  invoked  is  pure- 
ly equitable  and  discretionary  and  its  exercise  will  extend  no 
further  than  eciuity,  conscience  and.  justice  demand.  There- 
fore, the  condition  is  i)ut  in  the  decree  so  that,  in  the  event 
of  such  changes  in  the  future,  or  such  conduct  on  the  part 
of  the  grantor  and  those  claiming  under  him,  as  would  make 
the  burden  of  the  restriction  inequitable  and  oppressive,  the 
coercive  power  of  the  court  may  be  withdrawn  and  the  par- 
ties left  to  the  pursuit  of  such  legal  remedies  as  they 
may  have.  Wfiuirjhxaiikce  Axf<or!((fi<>H  v.  (t onion ^  ()e5  N.  H. 
50/). 
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1.  ("orNTY  AND  MiNKiPAii  Okdeks— ///t'f/a? — Burdcii  of  Proof.  ■ 

When  orders  for  the  payment  of  money,  issued  by  a  county  court 
or  other  municii)al  corporation  are  attacked  on  the  ^n-ound  of 
ille«rality,  the  burden  of  proof  is  on  the  i)laintitl'.     (p.  172.) 

2.  County  CorKTs— ^l?i.7vua/  Levy— AppJicut ion.  of  County  Funds. 

The  provision  of  sec.  20  of  ch.  IJl)  of  the  Code,  requlrin«,^  esti- 
mates to  be  made  and  spread  ujjon  the  records  of  county  courts 
t^efore  making  the  annual  levy,  does  not  prevent  the  diversion  of 
the  funds  raised  from  the  purposes  mentioned  in  an  estimate  to 
other  proper  purjwses.     (p.  171." 
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'J.     County  Courts — Application  of  County  Moneys. 

The  laying  of  a  special  levy  for  bridge  purposes,  by  a  county 
court,  does  not  limit  its  expenditures  for  such  purposes  to  the 
amount  raised  by  such  special  levy,  if  thefe  are  other  available 
funds,     (pp.  172,  17;J.) 

4.  CoirxTY  CouMTs— Or d4irs  in  Excess  of  Levy — Proof,  Failure  of. 

The  records  of  the  settlements  made  by  a  sheriff,  which  do  not 
disclose  the  dates  of  the  orders  paid  by  him,  is  not  sufficient  evi- 
dence to  establish  the  fact  that  ceilain  unpaid  orders  were  issued 
in  excess  of  the  funds  at  the  disposal  of  the  county  court  at  the 
time  they  were  issued,     (p.  17.-J  ) 

5.  County  Courts — Special  Levy — Injunction. 

C'ollection  of  a  fund  levied  by  a  county  court  will  not  be  enjoined 
merely  because  it  recites  that  the  money  is  to  be  raised  to  pay 
indebtedness  on  hccount  of  a  certain  class  of  work  and  for  the 
prosecution  of  other  work  of  the  like  kind,  although  there  are,  at 
the  time,  unpaid  orders  for  that  class  of  work  in  existence,     (p.  172.) 

Appeal  from  Circuit  Court,  Braxton  County. 

Bill  by  A.  L.  Taylor  and  others  against  the  county  court 
of  Braxton  county  and  others.  Decree  for  plaintiffs,  and 
defendant,  Tulley,  appeals. 

LiNX,  Byknk  &  HiNES  and  Dulin  &  Fox,  for  apix^llant. 
W.  E.  IIaymoxd,  for  apix»llees. 

Po?^PKNBAU(IKK,  JuDGK: 

On  an  appeal  from  a  decree  of  the  circuit  court  of  Braxton 
county,  two  cpiestions  are  ])resented.  The  first  is  whether 
certain  county  orders,  issued  by  the  county  court  of  said 
county,  for  tlie  construction  of  iron  bridges  and  the  sub- 
structures thereof,  were  issued  in  excess  of  the  levies  laid  by 
said  county  court  for  the  y(^ar  1S99,  and  are  for  that  reason 
invalid.  The  second  is,  whether  a  portion  of  the  levy  laid 
by  said  county  court  for  the  year  1901  is  invalid. 

On  the  K^th  day  of  »)uly,  1S99,  the  county  court  of  said 
county  entered  into  a  contract  with  The  Canton  Bridge 
Company,  of  Canton,  Ohio,  whereby  it  undertook  to  pur- 
chase and  pay  for  five  iron  bridges  at  the  prices  of  §1,125, 
^^575,  ^20,  SJ515  and  5^1,500,  respectively,  all  to  lie  completed 
on  or  before  the  lOth  day  of  December,  1S09.  On  the  5th 
day  of  October,  1899,  an  ordei*  was  entered  by  said  court, 
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awardinif  to  J.  V.  Tiilley,  the  contract  of  building  abutments 
for  four  of  the  said  bridgfes  at  the  price  of  $7.45  \y^v  cubic 
yard  for  stone  work,  one  dollar  per  squave  yard  for  excava- 
tion for  the  foundations  for  the  abutments,  and  §20.(M)  per 
thousand  feet  for  the  timber  to  l)e  used  in  said  foundations. 
This  oixler  contained  this  further  provision:  *'One-half  of 
said  work  to  be  paid  out  of  the  county  fund  levy  of  1899, 
and  the  other  one-half  to  be  paid  out  of  the  county  fund 
levy  of  19()().''  On  the  4th  day  of  January,  1900,  another 
order  was  made,  in  all  respects  like  the  one  entered  on  the 
r)th  day  of  Octol>er,  1899,  except  that  it  provided  that  all  of 
the  work  should  l)e  paid  for  out  of  the  county  fund  for  the 
year  1899,  and  that  onlers  should  l)e  issued  as  the  work  was 
completed.  This  chang-e  was  made  in  order  to  overcome  the 
legal  objection  to  the  contract,  based  on  the  provision  for 
IMiyment  of  part  of  the  money,  to  lx»come  due  on  it,  out  of 
the  revenues  of  a  subsequent  year.  Tulley  swears  that, 
l)efore  the  first  order  was  entered,  he  left  tlie  court  room 
and  was  not  present  when  it  was  entered,  and'  that,  upon 
discovering  its  form,  he  applied  to  the  county  court  to  have 
it  re-entered  in  accordance  with  the  oral  agreement  and 
understanding.  In  this  he  is  su])portcd  by  the  testimony  of 
two  members  of  the  county  court.  This  pretention  finds 
support  in  the  fact  that  the  court  had  already  contracted  for 
five  bridges,  while  this  contract  with  Tulley  was  for  the 
abutments  for  only  four  of  them.  He  says  the  under- 
standing was  that  he  should  erect  the  abutments  for  the 
four  bridges  and  l)e  paid  for  them  out  of  the  levies  for  the 
year  1899,  and  that  he  ex])ected  to  erect  the  abutments  for 
the  other  bridge  lat^r  on  and  be  paid  for  it  out  of  the  levies 
for  1900.  Subsec[uently,  he  was  awarded  the  contract  for 
the  substructure  of  the  fifth  bridge,  performed  the  work  and 
was  allowed  an  order  for  it  in  the  year  1901. 

Tulley  was  allowed,  on  account  of  his  work,  on  DcM'ember 
H),  1899,  the  following  drafts,  expressly  made  payai)le  out 
of  the  levy  for  1899:  871. ;]5,  850.00,  8400.00,  s;joo.oo, 
8:^0O.oo,  8r)00.0(),  82(»o.()()  and  85:30.42,  total  82,:^)!. 77.  On 
April  27,  1900,  he  was  allowed  drafts,  on  tlio  levy  of  1S99, 
imyable  to  himself  for  8:^:^:^.18,  8250.00.  s:500.(H),  850().(H), 
§1(M>.00,  $100.00,  8100.00,  and  for  the  use  of  Amos  Bright 
&  Co.  S60.(»o,  for  the  use  of  V,  1).  AVeidenhamer  s:}(>.oo.  for 
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the  use  of  P.  J.  lierry  &  Co.  $28.17,  for  the  use  of  C.  C. 
Hawkins  $95.00,  for  the  use  of  Curtin  &  Moon  $150.00,  and 
for  the  use  of  F.  11.  Kidd,  three  drafts  for  the  sum  of 
$500.00  each,  making  a  total  of  $3,797.15.  On  July  K), 
1900,  drafts  on  tlie  levy  of  1899  were  issued  to  him,  amount- 
ing in  the  aggregate  to  $2,689.52.  These  drafts  were  given 
in  payment  for  his  work  on  the  four  bridges  contemplated 
by  his  tii-st  contract.  Those  first  allowed  were  on  account 
of  the  Taylor  Kun  and  Frame  Kun  abutments,  those  allowed 
onAi)i*il  27,  1900,  on  account  of  Old  Woman's  Kun  abut- 
ments, and  those  allowed  on  July  16,  1900,  on  account  of 
Mouth  of  Oil  Creek  abutments.  Drafts  were  issued  to  the 
Canton  Bridge  Company  for  the  contract  i)rices  of  all  the 
bridges  conti-acted  for,  and  $3,310.00  of  those  drafts  had 
l>een  paid  at  the  time  this  suit  was  instituted.  On  account 
of  the  drafts  issued  to  Tulley  and  his  assigns,  there  had  l>een 
paid  $3,697. (>4.  Practically  all  of  the  un])aid  orders,  on 
account  of  Tulley's  work  were  held  by  assignees.  The  ))ill 
prayed  that  the  payment  of  all  the  unpaid  orders  on  account 
of  these  conti-acts  be  enjoined. 

The  order  of  the  county  court  made  on  the  10th  day  of 
July,  1901,  laying  the  levies  for  county  inirposes  for  the 
fiscal  year  commencing  on  the  first  day  of  June,  1901,  and 
ending  on  the  31st  day  of  May,  1902,  contained  this  clause: 
''The  court  doth  lay  a  levy  of  sixteen  and  two-third  cents 
on  each  One  Hundred  dollars  valuation  of  real  estate  and 
personal  pro])erty  as  assessed  in  this  county  for  the  mxiirnig 
year  for  the  ])uri)ose  of  i)aying  the  indebtedness  incurred  in 
the  erection  of  certain  bridges  and  of  erecting  certain  other 
bridges."  The  lull  charged  illegality  of  this  part  of  the 
order  on  the  ground  that  the  money  to  be  raised  under  it 
was  to  be  a|)plied  to  the  payment  of  the  alleged  illegal  orders 
or  drafts,  issued  on  account  of  the  alleged  illegal  contracts 
made  with  Tlu*  Canton  Bridge  Company  and  J.-  V.  Tulley. 

The  original  bill  made  the  county  court  of  Braxton  county, 
J.  V.  Tulley.  The  Canton  Bridge  (\)mpany,  F.  H.  Kidd 
and  George  (load,  sheriff,  ])arties  defendant.  The  answer 
of  TuUe.N  having  disclosed  the  assignment  of  several  of  the 
drafts,  the  assigncnvs  were  made  ])arties  by  an  amended  bill. 
Depositions  were  taken,  the  cause  was  referred  to  a  com- 
missicmer,  and,  upim  his  report,  and  the  documentary  evi- 
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dence  returned  therewith,  and  filed  with  the  bill  as  exhibits, 
and  the  depositions  taken,  the  injunction  aw^arded  at  the 
institution  of  the  suit  prohibiting  the  collection  of  the  un- 
imid  orders  and  the  collection  of  the  levy  for  bridge  pur- 
poses, was  i)erpetuated.  And,  from  the  decree,  Tulley  has 
appealed. 

One  ground  of  the  alleged  illegality  of  the  drafts  issued  to 
Tulley  is  the  form  of  the  order  of  October,  1899,  showing 
that  part  of  the  work  was  to  l)e  paid  for  out  of  the  levies  of 
a  future  year.  Under  the  principles  announced  in  I)avl><  v. 
Cotifiti/  CWy^38W.  Va.  104,  and  7/r^?^^///7/ v.  CouHff/  Court, 
50  W.  Va.  439,  this  would  invalidate  the  contract.  But  w^e 
think  this  defect  was  cured  l)y  the  order  subsetpiently 
entered.  The  claim  of  Tulley  tliat  it  embodies  the  true  con- 
tract is  not  only  supported  by  his  testimony  and  that  of 
other  witnesses,  but  harmonizes  with  the  circumstances  as 
well.  That  such  an  amendment  may  be  made  is  intimated 
by  JuixJK  Holt,  in  Ilonahcr  v.  Board  of  Kducation^  42, 
AV.  Va.  170.  In  that  case  the  original  contract  was  for  the 
payment  of  one-half  out  of  the  fund  of  a  subsequent  year,  l)ut, 
speaking  of  tlie  decree  of  the  court  below,  Juixjk  Holt  said: 
'"This  could  hardly  have  been  the  'ground  on  which  the 
circuit  court  based  its  decree,  for  the  written  contract  for 
the  purchase  of  the  charts  as  amended  and  finally  executed 
was  entered  into  on  the  15th  day  of  July,  1893.  One  half  of 
the  seven  hundred  and  fifty  dollars—  the  purchase  money — was 
to  l)e  paid  on  the  1st  of  December,  1893,  and  the  other  half 
on  the  1st  day  of  April,  1894,  and  provision  was  made  for 
payment  out  of  the  school  levy  of  the  current  fiscal  year, 
that  day  laid  l)y  the  board.''  The  decree  was  affirmed  upon 
other  grounds.  The  allowance  of  the  drafts  for  all  this  work 
treated  the  contract  as  one  payable  out  of  the  funds  of  the 
year  1899.  This  was  a  practical  construction  of  the  contract 
by  the  parties,  antedating  the  suit  to  impeach  it. 

Invalidity  of  these  orders  is  predicated  also  upon  the  charge 
that,  at  the  times  at  which  the  contract  was  made  and  the 
orders  issued,  the  funds  in  the  hands  of  the  court  derived 
from  the  levies  of  previous  years  and  levied  for  the  current 
expenses  of  that  ycjar  were  insufficient  to  ])ay  the  ol)ligations 
imi)osed  by  the  contract.  The  evidence  adduced  in  supix)rt 
of  this  claim  consists  of  the  record  of  tlie  settlements  made 
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by  the  sheriff  of  the  county  with  the  county  court  for  the 
years,  1897,  1898,  1899  and  1900,  showing  tliat  the  levies  for 
those  years,  for  county  purposes  and  bridge  purposes,  except 
a  balance  of  $287.95,  had  teen  disbursed.  The  evidence,  of 
course,  precludes  the  possibility  of  any  undisbursed  funds  in 
the  hands  of  the  sheriff,  sufficient  in  amount  to  pay  the  out- 
standing orders.  From  this  fact  it  is  argued  that  the  con- 
tracts must  have  been  made  without  sufficient  funds  in  hand 
and  levied  to  pay  the  amounts  to  become  due  upon  them. 
The  commissioner,  however,  based  his  report  upon  a  different 
test.  His  construction  of  the  decree  of  reference  was  that  the 
the  inquiry  was  to  extend  only  to  the  state  of  that  part  of  the 
county  fund  which  had  been  designated  as  the  bridge  fund. 
He  ascertained  that  there  was  in  the  hands  of  a  former  sheriff, 
at  the  time  the  contracts  were  made  with  the  Bridge  Com- 
pany and  Tulley,  money  l)elonging  to  that  fund  which, 
together  witli  the  interest  thereon,  amounted  to  §6,010.15, 
and  that  the  levy  for  the  year  1899  amounted  to  $2,788.11, 
making  a  total  of  $8,809.26.  He  then  charged  up  against 
this  amount  three  old  orders  issued  in  the  years  1892  and 
1893,  amounting  in  the  aggregat-e,  principal  and  interest,  to 
$6,078.26,  wliich  he  deducted  from  the  $8,809.26  as  indebted- 
ness against  that  fund;  leaving  an  available  surplus  of 
$2,73().00,  applicable  to  the  contracts  made  with  the  Bridge 
Comi)any  and  Tulley.  This  report  was  excepted  to  for  two 
reasons;  first,  l>ecause  the  l)asis  of  the  statement  of  the 
account  was  wrong,  the  inquiry  having  l>een  confined  to  only 
a  part  of  the  county's  funds;  and  second,  l)ecause  the  old 
orders  charged  u])  against  the  bridge  fund  were  invalid  on 
their  faces,  it  being  charged  tliat  tliey  had  l)een  made  payable 
out  of  the  revenues  of  years  subserpient  to  the  years  in 
which  they  had  been  issued.  The  decree  recites  that  the 
cause  was  heard  upon  the  commissioner's  report  and  the 
exceptions  thereto,  and  argued  by  counsel,  .but  it  does  not 
show  that  any  disposition  was  made  of  the  exceptions  or 
the  report,  for  they  wei*e  ignored  and  the  injunction  per- 
l)etuated.  Hence,  but  for  an  extract  from  the  opinion  of  the 
trial  judge  given  in  one  of  the  l)riefs,  it  might  1k»  assumed 
that  the  decree  stands,  not  upon  the  commissioner's  report 
alone,  l)ut  upon  all  the  evidence  in  the  case. 
The  re]>ort  of  the  conmiissioner  and  the  decree  stand  upon 


Digiti 


zed  by  Google 


W.  Va.]  Taylor  r.  County  Court.  I7l 

the  erroneous  assumption  that  the  only  funds  applicable  to 
the  contracts  were  those  classed  by  the  county  court  as 
bridgfe  funds.  Section  25  of  chapter  43  of  the  Code  author- 
izes payment  of  the  cost  of  construction  of  bridges  out  of 
the  county  treasury  and  does  not  require  a  separate  fund  to 
l)e  raised  and  the  exi>ense  of  bridge  construction  to  be  limited 
to  the  amount  thereof.  Section  29  of  chapter  39  of  the 
C<xle,  i)rescribing  the  mode  of  laying  the  annual  levy,  re- 
ciuires  an  estimate,  of  the  amounts  which  will  probably  be 
recjuired  for  the  expenses  of  the  current  year  to  te  made 
and  entered  upon  the  record,  but  there  is  no  requirement 
that  the  funds  for  the  several  purposes  shall  l)e  kept  sepa- 
rate and  the  expenditures  for  the  several  purposes  limited 
to  the  estimated  amounts  shown.  The  estimate  may  te  a 
pre-requisite  to  a  valid  levy,  it  being  a  safe-guard  against 
extravagance  and  recklessness  in  raising  money  from  the 
l)eople  and  exi^ending  it,  but  after  the  funds  have  been 
properly  levied,  they  may  be  used  for  any  proper  county 
purpose.  A  contemplated  improvement  may  be  abandoned, 
for  gcKxl  caiise,  or  the  estimate,  though  honestly  made,  may 
l)e  larger  than  is  necessary,  in  consecpience  of  which  there 
may  l)e  a  surplus.  Under  such  circumstances,  these  funds 
may  unquestionably  be  used  for  other  purposes.  Aside 
from  this,  however,  there  is  neither  an  express  nor  an  im- 
plied mandate  in  the  statute  that  funds  properly  raised  shall 
\ye  ai)plied  to  the  pui-poses  mentioned  in  the  estimate.  Such 
a  reciuirement  would  result  in  great  inconvenience,  l^ecause 
the  exigencies  arising  from  time  to  time,  calling  for  expen- 
ditures of  public  money,  and  prcKlucing  deficits  in  some 
estimated  funds  and  excesses  in  others,  are  so  numerous  and 
imix)ssible  of  accurate  anticipation,  that  the  county  court 
would  often  find  itself  with  am])le  means,  l)ut,  nevertheless, 
in  financial  distress.  The  adeciuacy  of  the  bridge  fund 
alone  to  meet  the  amounts  likely  to  become  due  on  the  bridge 
contracts  does  not,  therefore,  support  the  finding  tliat  the 
oixlers  were  illegally  issued. 

The  only  other  evidence  in  the  record,  which  might  be  sup- 
l)osed  to  do  so,  is  the  record  of  the  settlements  made  by  the 
sheriff  for  the  years,  1897,  1898,  1899  and  1900.  This  shows 
that  all  the  funds  except  the  small  balance  of  less  than  $300.00 
have  been  disbursed;  but  the  dates  of  none  of  the  drafts 
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paid  appear  from  this  record.  Only  the  aggfregate  amounts 
paid  and  returned  by  the  sheriff  are  shown.  They  do  not 
indicate  in  any  way  or  to  any  extent  the  financial  condition 
of  the  county  at  the  times  at  w^hich  the  contracts  were  made 
and  the  drafts  issued.  Before  he  can  enjoin  payment  of  the 
orders,  the  plaintiff  must  establish  their  invalidity.  The 
records  of  the  court  were  open  to  him.  If  they  have  been 
properly  kept,  they  show^  the  date  and  amount  of  every 
order  issued  against  the  levies  and  funds  then  at  the  disposal 
of  the  court,  and  their  production  would  have  disclosed  the 
aggregate  amount  of  prior  issues,  and  the  condition  in  prior 
years  could  also  have  ])een  ascertained  from  the  records. 
Instead  of  bringing  evidence  which  would  have  disclosed 
the  status  of  the  fund  at  the  date  of  the  alleged  illegal  con- 
tract, he  has  come  with  records  which  have  no  l>earing  ui)on 
the  vital  issue.  Hence,  he  fails  to  sustain  the  burden  of 
proof  which  the  law  has  imposed  upon  him.  Arini<froHg  v. 
CofiHfy  Court,  41  W.  Va.  602. 

Should  the  collection  of  the  levy  for  bridge  purposes  have 
l^een  enjoined  i  The  order  says,  on  its  face,  the  money  is  to 
be  used,  in  i)art,  for  the  i^ayment  of  indebtedness.  Does 
this  conclusively  show  the  illegality  of  the  purpose  for  which 
the  money  is  to  be  used  w  hen  raised  i  Shall  it  be  said  that 
the  word  indebtedness  cannot  l>e  a  misdescription  of  the 
demands  which  the  court  intended  to  satisfy  out  of  the  levy  ^ 
The  evidence  shows  there  were  outstanding  drafts  of  a  former 
year  which  the  court  no  d()ul)t  intended  to  pay  out  of  this 
levy,  but  they  are  not  necessarily  debts  in  the  legal  sense  of 
the  term.  Though  it  may  not  be  permissible  to  levy  taxes, 
in  one  year,  to  ])ay  drafts  drawn  in  exc(\ss  of  the  levies  of  a 
former  year,  as  claimed  by  counsel  for  the  appellee,  if  the 
drafts  of  the  former  year  have  not  in  fact  been  so  overdrawn, 
but  the  funds,  ])rovided  for  their  ])ayment,  have  l)een  dis- 
bursed in  payment  of  proper  drafts  u])()n  the  funds  of  a 
subsequent  year,  and  the  funds  of  the  sul)sequent  year,  thus 
left  undisl)ursed  upon  tlie  drafts  of  that  year,  have  l)een 
absorbed  by  payment  of  valid  drafts  drawn  in  the  third  year, 
and  so  on,  there  may  be,  at  all  times,  outstanding  drafts, 
which  constitute  an  apparent,  but  not  a  real,  charge  on  the 
funds  of  sul)sequent  years,  Imt  payal)le  out  of  the  same 
l)ecause  the  funds  of  the  previous  year  have  l)een  absorljed 
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in  the  payment  of  valid  drafts  issued  in  a  subsequent  year. 
If,  therefore,  these  unpaid  bridge  orders  were  brought  to 
the  attention  of  the  county  court  at  the  levy  term,  1901,  and 
the  reference  in  the  order  is  to  them,  as  is  claimed,  the  mere 
designation  of  them  as  indebtedness  is  not  necessarily  an 
admission  of  their  illegality,  nor  does  it  establish  the  fact  of 
indebtedness. 

The  untenableness  of  the  position  taken  by  counsel  for  the 
appellee  lies  in  this,  that  the  record  of  the  sheriff's  settle- 
ment, the  only  evidence  adduced,  is  palpably  uncertain,  and 
therefore,  unsatisfactory  and  inconclusive,  evidence  of  the 
financial  condition  of  the  county  at  any  given  date.     It  shows 
the  date  of  none  of  the  drafts  paid,  but,  only  the  aggregate 
amounts.     Thus,  the  settlements  show  the  following  credits 
for  drafts   paid   out   of   county   and   bridge   funds:     1897, 
$8,614.04;   1898,   $14,195.01;  1899,   $11,230.84;    1900,    $18,- 
710.50.     When,  and  upon  what  levies,  these  drafts  had  been 
drawn,  is  in  no  way  indicated  by  these  copies  of  the  records 
of  the  settlements.     What  amount  of  the  orders  drawn  in 
1900  may  have  l^een  paid  out  of  the  levy  of  1899,  or  taken 
by  the  sheriff  on  the  taxes  for  the  year  1899,  to  the  displace- 
ment of  orders  which  should  have  l)een  paid  out  of  the  levies 
for  1899,   cannot  be  ascertained  from  these  copies   of   the 
record  of  the  sheriff's  settlements.     Had  the  dates  and  the 
amounts  of  the  orders  paid  been  show^n,  the  evidence  would 
have  come  up  to  this  point,  and  would,  or  would  not,  have 
shown  that  these  orders  had  not  been  displaced,  according 
to  the  fact.     Will  the  court  supply  this  defect  in  the  evi- 
dence by  a  presumption^     What  principle  of  law  demands 
that?     How  can  it  be  done  in  the  face  of  the  laxness  and 
want  of  system  in  the  methocl  of  tax  collection  and  disburse- 
ment disclosed  by  the  statutes  themselves?     The  sheriff  is 
the  collecting  and  disbursing  officer.     His  place  of  business 
is  wherever  he  happens  to  be, — on  the  streets,  on  country 
roads,  in  the  fence-corners,  and  on  the  bridle  paths  leading 
up  the  hollows  and  over  the  hills,  and  his  desk  is  a  pair  of 
saddle-bags.     He  receives  and  pays  out  money  everyw^here 
without  any   possible   way   of   keeping   funds   separate   or 
determining  whether   he    is  paying  drafts  in  the  order  of 
their  issue,  and  takes  county  and  school  orders  and  drafts  in 
pa,>TTient  of  * 'taxes,  county  and  district  levies,  militia  fines 
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and  officer's  foes/'  under  the  mandate  of  the  statute.  Code, 
chapter  41  section  16.  He  is  beset  on  all  sides  by  some  holders 
of  orders  importuning  payment,  while  others  in  easier  circum- 
stances withhold  their  ordei's  as  a  sort  of  safe  investment. 
How  can  there  l)e  any  presumption  of  regularity  in  the 
respect  indicated  in  view  of  this  utter  lack  of  system  and 
regularity,  imposed  by  the  law  itself^ 

Another  view  of  this  ordei-  so  limits  the  reference,  how- 
ever, that  it  does  not  necessarily  reach  the  drafts,  which  the 
plaintiff  seeks  to  enjoin.  In  order  to  make  it  invalid  on  the 
ground  that  its  purpose  is  to  pay  them,  even  if  it  l)e  con- 
ceded that  their  illegality  is  established,  it  must  appear  that 
there  is  no  legal  indebtedness  to  which  the  reference  can 
attach.  But  an  order  for  Si, 745.00  for  work  completed  on 
June  1,  1901,  within  the  year,  was  allowed  on  the  next  day 
after  the  levy  was  laid.  This  was  in  a  sense  indebtedness. 
It  w^as  a  demand  for  work  completed  in  advance  of  the  levy 
and  there  may  have  been  other  similar  demands,  to  be 
satisfied.  It  is  shown,  in  an  attempt  to  prove  the  order 
illegal,  that  no  bridges  were  built  after  the  levy  of  1901, 
but  that  does  not  preclude  the  intent  to  Imilt  them  when  the 
levy  was  laid.  This  suit  was  brought  soon  after  that  date 
and  long  before  the  depositions  were  taken.  Procedure 
wuth  contemplated  work  in  the  face  of  an  injunction  to  cut 
off  the  funds  for  payment  would  have  l)een  an  exhibition  of 
extreme  temerity  and  recklessness. 

There  is  no  evidence  of  fraud  on  the  part  of  the  memljers 
of  the  court,  the  bridge  company,  or  Tulley.  The  work  was 
probably  more  exj)ensive  in  character  than  was  necessary, 
but  it  seems  to  have  been  well  and  honestly  executed  at  fair 
and  reasonable  prices.  The  effort  to  impeach  the  drafts  and 
the  levy  order  on  the  ground  of  bad  faith  has  completely 
failed  and  nothing  is  seriously  urged  except  the  matters 
already  disposed  of. 

It  is  not  necessary,  in  this  case,  to  construe  the  constitu- 
tional provision,  forbidding  the  creation  of  public  indebted- 
ness except  in  the  manner  therein  prescribed.  Whether  an 
order,  issued  in  excess  of  the  levy  actually  laid,  but  within 
the  amount  which  the  court  has  the  power,  under  the  Con- 
stitution and  statues,  to  levy,  creates  a  debt,  within  the 
meaning  of  the  Constitution,  is  not  decided.     Nor  does  the 
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case  involve  the  principles  declared  in  SpUhnau  v.  l^irkers- 
hirg,  35  W.  Va.  605,  Darh  v.  Count)/  Court,  38  W.  Va. 
104,  and  Ilanh/  v.  County  (burt,  50  W.  Va.  439.  The  evi- 
dence fails  to  make  a  case  calling:  for  the  application  of  those 
principles. 

For  the  foregoing  reasons,  %o  much  of  the  said  decree  as 
in  any  way  relates  to,  impairs  the  validity  of,  or  affects,  any 
of  the  said  orders  issued  to  J.  V.  Tulley  or  his  assignees  or 
the  said  levy  for  bridge  purposes,  will  l)e  reversed,  and  so 
much  of  the  bill  as  relates  to  the  said  orders  and  levy  will 
l)e  dismissed  with  costs  to  the  appellant  in  the  court  l)elow 
as  well  as  in  this  Court. 

Ii(-verHe(l 


CHARLESTON 

Way  r.  Mayhugh.  |'g]^ 

Submitted  Septeml^er  13,  1904.     Decided  February  14,  1905. 

1.    Writing  X^ndek  i^KAh—IJced—Parol  Evidence. 

Parol  evidence,  to  prove  a  conveyance  to  be  a  mortgage,  which 
is  on  its  face  an  absolute  deed,  must  be  clear  and  unquestionable, 
(p.  185.) 

2    Proof— ^at7M?-e  of, 

A  case  in  which  the  evidence  does  not  sustain  the  alleg-ations  of 
plaintiff's  bill,     (p  187.) 

Api)eal  from  Circuit  Court,  Wood  County. 

Bill  by  Eliza  E.  Way  and  others  against  C.  M.  Mayhugh 
and   others.     Decree   for  defendants,    and  plaintiffs  appeal. 

A  fin) ted. 

V.  B.  Archer  and  Wm.  Beard,  for  api)ellants. 

McCluer  &  McCluer,  Reese  Blizzard,  and  M.  A.  Ken- 
dall, for  appellees. 

McWhorter,  Judge: 

On  the  20th  of  December,  1902,  S.  S.  Way  and  Eliza  E. 
Way,  his  wife,  executed  to  S.  S.  Stone,  trustee,  a  deed  of 
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trust  on  thirty-one  acres  of  land  in  Wood  county ,  to  secure  the 
payment  of  $75.00  to  Joseph  Way,  evidenced  by  a  note  of 
the  same  date,  payable  in  one  year  after  date,  with  interest. 
The  gfrantor,  S.  S.  Way,  afterwards  died.  On  the  14th  of 
March,  1896,  the  trustee.  Stone,  having  advertised  the  prop- 
erty, sold  the  same,  at  whiclxA;ale  it  was  knocked  off  to  Mrs. 
WXv  at  $400.()()  cash.  On  the  18tli  day  of  March,  four  days 
after  the  sale  the  trustee.  Stone,  conveyed  the  property  to 
Mrs.  Way,  in  consideration  of  the  amount  of  her  bid.  On 
the  same  day  Mrs.  Way  conveyed  to  her  brother  C.  M.  May- 
hugh '"In  consideration  of  the  sum  of  five  hundred  dollars 
paid  and  to  be  paid  as  follows,  to- wit:  Four  hundred  dol- 
lai*s  cash  in  hand  paid,  the  recei])t  whereof  is  hereby  ac- 
knowledged, and  the  residue  in  six  months  from  this  date 
as  is  evidenced  by  a  note  Ijearing  even  date  therewith  for  one 
hundred  dollars,  the  party  of  the  first  part  doth  grant  and 
convey  unto  the  party  of  the  second  part  with  covenants  of 
special  warranty,"'  the  said  thirty-one  acres  described  by  metes 
and  bounds.  And  on  the  12th  day  of  November,  1897,  C.  M. 
Mayhugh  executed  an  oil  and  gas  lease  of  said  property  to  J. 
W.  Kelly,  lessee,  for  five  years  from  the  date  of  the  lease 
"And  as  much  longer  as  oil  or  gas  is  found  in  paying  quan- 
tities thereon;  yielding  and  paying  to  the  lessor  one-eighth 
part  of  the  oil  prixluced  and  saved  from  the  premises,  deliv- 
ered free  of  expense  into  tanks  or  pipe  lines  to  the  lessor^s 
credit."  And  two  hundred  dollars  per  year  for  each  gas 
w^ell,  etc.  And  on  the  said  12th  day  of  November,  1897,  C. 
M.  Mayhugh,  Clarence  C.  Hill  and  John  J.  Bradley,  partie.s 
of  the  first  part,  executed  to  J.  W.  Kelly  of  the  second  part  a 
deed  of  conveyance  as  follows:  ''Witnesseth:  That  for  and 
in  consideration  of  the  sum  of  Eighteen  Thousand  Five  Hun- 
dred Dollars  ($18,500)  cash  in  hand  paid,  the  receipt  whereof 
is  herel)y  acknowledged,  the  said  parties  of  the  first  part  do 
grant,  convey,  assign  and  set  over  with  general  w^arranty 
four  (4)  oil  and  gjis  wells  and  machinery,  tanks  and  fixtures 
thereto  belonging  and  now  in  use  in  the  operations  of  the 
same,  together  with  all  the  oil  and  gas  in  and  under  thirty-one 
acres  of  land  of  said  Mayhew,  this  day  leased  to  said  party  of 
the  second  part,  excepting  and  reserving  to  said  Mayhew,  one- 
eighths  (1-8)  part  of  the  oil  produced  and  saved  from  the 
premises,  being  the  one-eighth  (1-8)  royalty  reserved  to  said 
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Mayhew  under  the  lease  aforesaid — all  of  said  property  and 
oil  being  on  and  in  and  under  said  tract  of  thirty-one  acres 
granted  to  said  Mayhew  b^^  Eliza  E.  Way  by  deed  dated  March 
18th,  1895,  and  recorded  in  Deed  Book  89  Paore  278.  To  have 
and  to  hold  the  property  aforesaid  until  the  said  J.  W.  Kelly, 
his  heirs  and  assigns  forever. "  And  on  the  same  day,  said  12th 
cla3'  of  November,  1897,  J.  W.  Kelly  conveyed  the  same  to 
Alfred  S.  Carr  in  consideration  of  the  sum  of  $20,000,  ten 
thousand  dollars  of  which  was  paid  in  cash  and  the  receipt 
acknowledged,  and  ten  thousand  dollars  to  be  paid  in  install- 
ments, as  set  out  in  said  deed,  with  seven  per  cent,  interest, 
reserving  to  said  Mayhugh  his  rights  therein  as  provided  in 
said  lease,  all  of  which  deeds  and  leases  were  duly  recorded 
at  once  upon  their  execution.  On  the  19th  day  of  May,  1902, 
EUza  E.  Way,  Albert  Leonard  Way,  Agnes  Minerva  Flower, 
late  Agnes  Minerva  Way,  and  (iussie  Seldon  Way,  an  infant 
under  the  age  of  twenty -one  years  who  sued  by  his  next 
friend,  Eliza  E.  Way,  sued  out  their  subpoena  in  chancery 
in  the  circuit  court  of  Wood  county  against  said  C.  M.  May- 
hugh, Blanche  Mayhugh,  Eureka  Pipe  Line  Company,  a 
corporation,  the  Farmer's  and  Mechanic's  National  Bank,  a 
corporation,  the  Citizen's  National  Bank  of  Parkersburg,  a 
corporation,  the  First  National  Bank  of  Parkersburg,  a  cor- 
poration, the  Wood  County  Bank,  a  corporation,  the  Second 
National  Bank,  a  corporation,  the  Central  Banking  &  Secur- 
ety  Company,  a  corporation,  S.  C.  Tanner  and  William  B. 
Farris,  and  filed  their  bill  against  said  defendants  praying 
that  the  said  deed  executed  by  Eliza  E.  Way  to  C.  M.  May- 
hugh, for  the  said  thirty-one  acres  of  land  be  declared  to  be 
a  mortgage  for  the  repa;^Tnent  to  the  said  Mayhugh  of  the 
$400  loaned  by  him  to  said  Eliza  E.  Way  at  the  time  said 
deed  was  made,  and  for  an  accounting  to  the  plaintiffs  for  the 
oil  taken  from  under  the  land,  and  that  the  proceeds  after 
paying  the  four  hundred  dollars  and  its  interest  be  paid  to 
plaintiffs,  and  the  said  Mayhugh  be  required  to  reconvey  to 
plaintiffs  the  said  thirty-one  acres  of  land;  that  a  special  re- 
ceiver be  appointed  to  take  possession  of  any  and  all  money  and 
other  property  in  the  hands  of  the  said  banks  and  to  sell  all  oil 
and  hold  and  preserve  all  the  other  property  and  its  rents  and 
profits  and  that  all  said  defendants  be  required  to  answer  and 
st^ite  fully  what  they  have  in  their  hands  of  money,  securities 
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or  other  proi)erty  held  hy  them  and  each  of  them  l)elonginK 
to,  or  to  the  credit  of  C.  M.  Ma.yhiigfh  at  the  institution  of 
this  suit,  and  tiled  a  //.y  j^t^ftdtfh^  aj^ainst  the  defendants  C.  M. 
Mayhugh   and    Blanche   Mayhu^fh   and  which  was  to  affect 
the  said  thirty-one  acres  ai>  well  as  a  certain  house  and  lot  on 
East  side  of  Avey  stre^et  in  the  city  of  Parkersbur^?  fraudulent- 
ly conveyed  to  defendant  Blanche  Mayhugh  hy  defendant  S.  C 
Tanner  by  deed  dated  September  27,   1000,   and  a  certain 
house  and  lot  in  the  town  of  Williamstown  and  other  lands 
described  in  the  notice  of  H.s  prfH/r/if<  and  claiming  their  right 
to  recover  from  the  said  C.  M.  Mayhugh  the  sum  of  $7r),(X»0 
'and  interest  and  costs  and  to  have  the  deed  made  by  plaintiff 
Eliza  E.  Way,  of  March  18,  1«0G,  conveying  the  said  thirty- 
one  acres  of  land  declared  a  mortgage,   and   sued  out  an  at- 
attachment  and  had  the  same  levied  upon  the  said  lands  and 
served  upon  the  Eureka  Pipe   Line  Company  and  said  de- 
fendant banks  as  garnishees. 

The  defendant  Mayhugh,  filed  his  answer  denying  all  the 
material  allegations  of  the  bill. 

Some  eight  hundi-ed  pages  of  depositions  were  taken  and 
filed  in  the  cause  by  the  plaintiffs  and  defendants.  On  the 
26th  day  of  May,  1903,  the  cause  was  finally  '*Heard  ui)()n 
the  bill  filed  by  complainant  in  the  cause,  and  exhibits  thei-e- 
with  filed,  proceedings  thereon  had  at  rules,  uiK)nthe  process 
regularly  executed  on  the  defendants,  upon  the  answer  of  C. 
M.  Mayhugh,  defendant,  filed  in  oi^en  court  and  exhibits 
filed  therewith  and  general  replication  to  said  answer,  uix)n 
the  bill  taken  for  confessed  as  to  all  the  defendants  not 
answering  ui)on  the  affidavit  for  attachment  filed  in  said  cause 
hy  the  complainant,  and  upon  the  plea  in  abatement  filed  by 
C.  M.  Mayhugh  defendant,  to  said  attachment,  with  general 
replication  thereto  and  issue  thereon  joined;  and  upon  motion 
to  quash  and  abate  the  said  attachment,  upon  the  depositions 
taken  and  filed  in  l)ehalf  of  the  plaintiffs  and  exhibits  there- 
with as  well  as  on  \>e\mlt  of  the  defendant  in  said  cause  and 
exhibits  therewith;  upon  the  plea  of  statute  of  frauds  filed  by 
the  defendant  C.  M.  Mayhugh  and  replication  thereto  and 
issue  joined,  upon  the  affidavit  of  William  Beaixl  filed  in  said 
cause  on  May  26th  and  ui)on  affidavit  of  Judge  Reese  Bliz- 
zard and  J.  G.  McC'luer  filed  in  said  cause  on  May  26,  1903; 
upon  the  former  orders  and  decrees  made  and  entered  in  said 
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cause;  and  upon  the  papers  filed  and  read  therein,  and  was 
argued  by  counsel  for  plaintiffs  and  defendants;  upon  mature 
consideration  whereof  the  court  is  of  opinion  that  the  plain- 
tiffs have  failed  in  the  proof  of  the  alle^tions  contained  in 
their  said  bill  of  complaint  and  are  not  entitled  to  the  relief 
prayed  for.  It  is,  therefore,  by  the  court  adjudged,  ordered 
and  decreed  that  the  said  bill  of  complaint  filed  in  this  cause 
be  and  the  same  is  hereby  dismissed."  The  court  further 
decreed  that  the  grounds  of  attachment  alleged  and  set  forth 
in  the  affidavit  filed  in  the  cause  by  plaintiff  were  not  sus- 
tained by  the  evidence  and  proof  taken,  and  quashed  and  dis- 
missed the  attachment,  and  the  garnishees  were  directed  to 
turn  over  to  defendants  C.  M.  Mayhugh  and  Blanche  May- 
hugh all  proi^erty  held  by  them  by  virtue  of  said  attachment 
and  levy  of  same,  and  gave  judgment  to  C.  M.  Mayhugh 
and  Blanche  Mayhugh  for  costs  against  plaintiffs,  from  which 
decree  plaintiffs  appealed. 

The  question  at  issue  in  the  cause  is  one  of  fact,  whether  the 
conveyance  by  Eliza  E.  Way,  of  the  thirty -one  acres  of  land 
in  controversy  is  an  absolute  deed,  as  it  appears  to  be  upon 
its  face,  or  was  it  executed  for  the  purpose  of  securing  to  the 
vendee  C.  M.  Mayhugh  the  four  hundred  dollars  furnished 
by  Mayhugh  at  the  sale,  being  the  amount  of  the  bid  made 
by  Mrs.  Way  in  the  purchase  of  said  property,  and  to  be  held 
by  him  in  trust  until  he  received  back  the  said  $400  and  its  in- 
terest, then  to  be  reconveyed  to  the  said  Eliza  E.  Way. 

It  is  claimed  by  appellants  in  their  brief  that  the  defendant 
Mayhugh  expressly  admits  that  he  had  loaned  to  Mrs.  Way 
$400  with  which  to  "bid  in"  the  property.  In  his  answer  he 
recites  the  allegation  contained  in  plaintiff's  bill,  that  he  said 
to  plaintiff  to  let  the  farm  be  sold  by  the  trustee  and  she  become 
the  purchaser  by  personally  bidding  on  the  land  and  no  one 
would  bid  against  her  under  the  circumstances;  that  when  she 
would  bid  it  in,  this  way,  respondent  would  then  furnish  the 
necesvsary  monej'  to  pay  for  the  farm  and  plaintiff  w  as  then  to 
deed  the  farm  to  him  and  he  would  hold  the  same  until  he 
would  realize  therefrom  money  sufficient  to  pay  him  the  pur- 
chase money  as  furnished  by  him  and  then  was  to  reconvey  the 
land  back  to  plaintiff  for  the  benefit  of  her  and  her  children; 
and  says  that  when  he  saw  this  statement  contained  in  the  bill 
it  was  a  surprise  to  him  because  no  such  agreement  or  no  such 
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understanding  was  ever  thought  of  by  respondent  or  ever 
talked  of  between  him  and  plaintiff,  and  denies  specifically, 
that  he  ever  loaned  her  the  money;  and  he  states  in  his  answer 
that  when  he  and  tfie  plaintiff  were  in  the  ojfice  of  her  attorney, 
S.  T.  Stapleton,  she  stated  that  the  amount  of  mone^'  necessary 
to  be  raised  at  once  was  $400.00  with  which  to  pay  off  the 
pressing  indebtedness  against  the  farm,  and  that  she  was  ad- 
vised by  her  attorney  Stapleton,  in  respondent's  presence 
that  it  was  better  to  let  the  farm  be  sold  because  if  she  were 
appointed  guardian  and  administrator  she  could  not  raise  the 
money  to  pay  this  off;  that  respondent  then  stated  that  when 
the  land  was  sold  she  could  buy  it  and  he  would  pay  $500.00  to 
her  for  the  land  and  if  at  the  sale  she  got  it  for  any  less  he 
would  pay  her  the  difference  between  that  and  the  $500.00,  and 
that  in  pursuance  of  that  proposition,  after  she  had  purchased 
the  land  for  $400.00  she  did  convey  the  same  to  him  "For  the 
sum  of  $500.00  for  which  she  was  released  of  the  payment  to 
him  of  the  $400.00  which  he  had  loaned  her  and  that  he  executed 
his  note  to  her  for  the  remaining  $100,"  and  filed  with  his  an- 
swer the  original  deed  from  her  to  him,  as  ''Exhibit  A."  He 
does  in  his  answer  use  the  words  "The  $400.00,  which  he  had 
loaned  her,"  but  taking  the  whole  transaction  together  it  did 
not  amount  to  loaning  her  the  money,  he  simply  let  her  have 
the  money  to  make  the  purchase,  and  turned  it  in  as  part  pay- 
ment to  her  for  the  land  under  their  agreement  that  she  should 
bid  it  in  and  sell  it  to  him  at  the  price  of  $500.00,  he  making 
his  note  to  her  for  the  difference  between  the  amount  she  was 
to  pay  and  his  purchase  from  her.  It  was  in  fact  all  one  trans- 
action; the  deeds  were  made  and  executed  on  the  same  day. 
The  plaintiff  does  not  dispute  the  fact  that  she  took  and  ac- 
cepted the  note  for  $100.00  from  the  defendant  Mayhugh, 
which  was  drawn  up  by  her  attorney  Judge  Stapleton,  as  was 
also  her  deed  to  C.  M.  Mayhugh;  but  the  only  explanation 
she  makes  of  this  matter  as  to  the  note  is  that  he  told  her 
that  it  was  necessary  to  make  the  sale  legal.  She  afterwards 
showed  the  note  in  dealing  with  W.  F.  Thayer,  in  making  a 
purchase  of  a  monument  for  her  husband's  grave.  Mr. 
Thayer  states  that  she  showed  him  the  note  and  asked  him  if 
he  was  willing  to  take  Mr.  Mayhugh  for  the  price  of  the 
monument.  While  Mrs.  Way  denies  that  she  showed  Thayer 
the  note,  Thayer  is  corroborated  by  Maude  Sharon  who  says 
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Mrs.  Way  took  from  her  purse  a  paper  and  a  note  from  what 
she  said,  she  wished  him  to  take  out  of  it  $90.00  in  payment 
for  the  monument.  Witness  supposed  it  was  a  note  because 
she  said  her  brother  had  given  it  to  her;  did  not  know  whether 
Thayer  took  it  from  her  hand  or  not;  but  he  said  "Well  I 
know  Mr.  Mayhugh,  I  will  take  him  for  it  if  necessary-,  I 
will  take  him  for  it."  The  note  she  understood  from  what 
Mrs.  Way  said  was  $100.00.  Mr.  Bradley  who  was  inter- 
ested in  a  lease  upon  the  property  in  the  fall  of  1897,  being 
asked  if  he  had  any  conversation  with  Mrs.  Way  as  to  the 
ownership  of  this  thirty-one  acres  of  land  said  he  was  ordered 
by  his  partners  to  strictly  find  out  from  Mrs.  Way  whether  it 
was  satisfactory  or  not,  and  says  he  surely  did;  that  he  told  her 
about  their  going  on  to  the  property  and  wanted  to  know  if 
it  was  satisfactory  and  she  said  whatever  he  did  with  Mr. 
Mayhugh  would  be  all  right;  that  she  hadn't  anything  to  say 
about  it;  that  Mayhugh  had  bought  it  of  her;  that  she  had 
formerly  Hved  there  and  that  it  had  been  her  previous  home; 
''She  told  me  aljout  him  furnishing  her  the  money;  that  he 
let  her  have  the  money  to  biiy  it  in,  and  by  her  buying  it  in 
she  saved  a  little  herself.  That  she  was  to  have  the  differ- 
ence tetween  what  she  bought  it  for  and  what  he  was  to  give 
her.''''  And  stated  that  the  conversation  was  ''Some  days — a 
week  or  two  previous  to  their  getting  a  well  down;''  and  stated 
that  she  never  set  up  any  claim  to  the  proi)erty,  and  never  said 
anything  alx)ut  its  l^elonging  to  her,  and  that  when  they  got 
oil  "She  said  she  was  glad  for  his  sake  that  he  had  got  it  and 
was  able  to  keep  it,''  referring  to  her  brother  Mathew;  but 
never  made  any  claim  to  any  of  the  oil.  E.  H.  Sheppard 
testified  that  he  was  acquainted  with  Mrs.  Way;  that  he  had 
rented  the  land  the  fall  before  from  her  and  had  sown  wheat 
upon  it;  that  after  the  sale  of  the  land  in  March,  he  had  a 
conversation  with  her  and  she  stated  that  "She  was  entitled 
to  her  share  of  the  wheat  in  her  contract,  and  me  sowing  it, 
and  she  told  me  that  she  had  sold  the  land;  that  she  had  noth- 
ing further  to  do  with  it  except  that  Mathew  let  her  have  the 
wheat  the  same  as  contract  called  for;  that  she  had  nothing 
further  to  do  with  the  place.  She  had  sold  it  to  Mathew; 
that  he  delivered  her  the  wheat  at  threshing  time  at  Parkers- 
burg  according  to  contract.  "She  told  me  she  was  glad  that 
Mathew  had  helped  her  to  save  the  place  from  'old  Sel  Stone.' 
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That  if  he  had  not  come  in  and  bought  the  place  it  would 
have  gone  out  of  the  family  to  Stone/'  (Q.)  "Did  she  tell 
you  how  much  Mayhugh  had  agreed  to  pay  her  for  the  land  ?" 
(A.)  '^He  paid  her  $4:00.00  and  was  to  give  her  all  over  that 
amount  to  $500.00  that  the  place  went  for.  And  she  said 
she  held  a  SlOO.OO  note;  I  never  saw  the  note,  but  those  were 
her  words."  He  was  also  asked  if  he  had  any  conversation 
with  Mrs.  Way  with  reference  to  the  ownership  of  the  i)rop- 
erty  after  oil  was  struck — '"After  oil  was  struck  on  the  place 
Mrs.  Way  and  me  had  some  talk  or  talked  two  or  three  differ- 
ent times,  we  were  friends. and  neighbors  and  school  children 
together  and  we  always  talked  to  one  another;  and  she  told 
me  that  she  was  well  pleased  that  Mathew  had  been  able  to 
save  the  place  from  'old  Sel  Stone'  as  if  it  had  not  been  for 
Mathew  it  would  have  gone  out  of  the  family."* 

James  Wiggins  testified;  was  asked  whether  he  had  any 
conversation  with  Mrs.  Way  with  reference  to  said  land 
''Well  I  was  there  on  the  porch — sitting  there  and  Mr.  May- 
hugh  came  home  for  his  supi)er;  he  had  l)een  working  over 
on  the  lease — the  Way  farm,  and  Mrs.  Way  said  she  had 
bought  the  farm  for  $400.00  and  sold  it  to  Mack  for  S500.00; 
and  she  was  glad  that  it  turned  out  that  way  for  she  got  some- 
thing out  of  it;  and  it  helped  her  along;  and  if  Uncle  Dick 
had  got  it  (I  suppose  she  meant  her  father-in-law)  she  would 
not  have  got  nothing.''  W.  P.  Koach  was  asked  whether  he 
had  a  conversation  with  Mrs.  Eliza  E.  Way  with  reference  to 
the  sale  of  the  thirty -one  acres  while  he  was  lease  l)oss,  and 
what  the  conversation  was,  and  where?  (A.)  "Well,  sir,  it 
was  on  the  lease  near  the  house  that  was  on  the  farm.  Mr. 
Sheppard  lived  there  and  I  was  boarding  at  Sheppard's  house. 
It  was  in  the  yard,  close  to  a  shade  tree,  at  the  east  corner  of 
the  house  in  the  afternoon.  Mr.  Davidson  had  been  there 
talking  with  Mr.  Mayhugh  about  the  interest  in  that  proi^rty. 
Mrs.  Way  was  there  and  we  talked  about  the  wells  and  the 
product  that  we  hail  there  from  the  wells.  Mrs.  Way  and  I 
was  talking  about  it  and  I  said  to  her  that  Mr.  Mayhugh  had 
been  offered  $10,000.00  for  his  half  interest  in  the  property 
and  she  said  that  it  was  cjuite  a  lot  for  the  property,  but  she 
made  this  remark  to  me  in  the  course  of  our  conversation, 
'Little  did  she  think  in  less  than  a  couple  of  year  ago  when 
she  sold  Mayhugh  that  property  for  $500.00  that  it  would 
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now  demand  $20,()(K),0()\"  He  states  that  Mr.  Mayhugh  and 
Mr.  George  Chichester  and  several  others  were  present  at 
said  convei-sation.  (i.  M.  Chichester  also  testified  that  in 
said  conversation  Mrs.  Way  said:  '^Little  did  she  think  in  less 
than  two  years  when  she  sold  that  land  for  $500.00  it  would 
now  be  worth  $20,000.00;  in  less  than  two  years.''  W.  B. 
flrier  testifies  that  about  the  latter  part  of  September  or  first 
of  October,  1897,  he  w^as  figuring  after  the  proi)erty  and  had 
an  agreement  with  Mayhugh;  he  says  he  went  to  see  May- 
hugh and  he  got  over  there  about  two  o'clock  in  the  after- 
noon. Mayhugh  was  over  to  the  lease;  that  he  and  Mrs.  Way 
ha^l  some  talk  about  buying  the  property  and  he  hardly 
remembers  what  was  said  about  it  at  that  lime,  any  more  than 
at  that  trip  he  went  out  to  notify  Mayhugh  that  they  would 
take  the  lease;  that  he  spoke  something  about  the  title  of  it 
and  asked  how  Mayhugh  came  by  it  and  she  gave  him  to 
understand  that  the  property  belonged  to  Mayhugh;  that  the 
title  was  his;  that  either  Mrs.  Way,  or  Mayhugh,  after  he 
came  home  showed  him  the  deed  marked  ''Exhibit  A"  with 
answer  of  Mayhugh,  which  is  the  deed  of  March  18,  1896^ 
from  Eliza  E.  Way:  his  recollection  is  that  the  paper  >vas 
shown  to  him  before  Mayhugh  came  in;  that  he  was  there  an 
hour  or  an  hour  and  a  half  before  Mayhugh  came;  he  says  there 
was  some  one  else  there,  he  supposes  she  w^as  Mrs.  Way's 
daughter;  that  Mrs.  Way  said  nothing  about  any  claim  to  the 
property.     This  was  at  Mr.  Mayhugh's  house. 

It  is  claimed  by  appellants  that  Mayhugh  stayed  at  Mrs. 
Way's  house  the  night  before  the  sale  and  there  made  the 
agreement  that  they  rely  ui)on  to  buy  the  pro])erty  for  her 
and  reconvey  it  to  her  on  the  repayment  of  the  money.  Mrs. 
Way  and  her  daughter  Agnes,  testify  to  the  fact  tliat  he 
stayed  there  that  night,  and  claim  that  he  slept  with  Mrs.. 
Way's  son,  Albert,  that  night;  but  it  is  proven  by  Mrs. 
Sharon  and  several  others  of  their  family  that  he  came  to  their 
house  before  supi)er,  ate  supper  with  them,  walked  out  after 
supper  with  O.  C.  Sharon,  came  back  to  the  house,  went  to 
l)ed,  stayed  all  night  and  ate  breakfast  there  in  the  morning 
and  did  not  see  Mrs.  Way  until  after  breakfast  when  she 
passed  their  house.  Mrs.  Sharon  is  a  sister  of  Mrs.  Way  and 
Mr.  Mayhugh.  A  rathei-  significant  fact  is  that  the  young 
AH)ert  Way,  who  is  one  of  tlie  api)ellants  here,  and   with 
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whom  appellants  claim  Mayhugh  slept  that  night  at  Mrs. 
Way's  house  was  not  put  upon  the  witness  stand  to  confirm 
the  statement  of  his  mother  and  sister,  while  they  are  flatly 
contradicted  by  Mayhugh  and  the  Sharons.  Before  the  sale 
Mrs.  Way  consulted  with  her  attorney,  Judge  Stapleton,  con- 
cerning the  sale  and  he  advised  her,  and  drew  up  the  deed 
from  herself  to  defendant  Mayhugh,  and  the  note  for  $100.00, 
the  deferred  payment  of  the  i)urchase  money,  and  yet  he  had 
no  recollection  of  any  such  conversation  or  arrangement  as 
that  claimed  l)y  plaintiff  Way  that  Mayhugh  was  to  hold  the 
land  in  trust  until  he  got  his  money  back  with  interest,  and 
was  then  to  reconvey  the  land  to  Mrs.  Way.  This  is  a  very 
strong  circumstance  in  support  of  the  position  of  defendant, 
that  it  was  an  absolute  sale  without  condition  or  understand- 
ing. In  Tro/l  V.  CarU^r^  15  W.  Va.  5G7,  (syl.  pt.  3),  it  is 
held:  ''If  a  party  obtains  a  deed  without  any  consideration 
upon  a  parol  agreement  that  he  will  hold  the  land  in  trust  for 
the  grantoi',  such  trust  will  not  be  enforced,  as  it  would  vio- 
late tlie  statute  of  frauds  and  this  general  rule,  to  permit 
parol  evidence  to  establish  such  a  trust.''  It  is  not  pretended 
that  the  deed  was  procured  by  Mayhugh  without  considera- 
tion; Imt  that  he  is  holding  it  in  violation  of  his  parol  agree- 
ment to  reconvey.  It  is  not  denied  that  he  furnished  the 
^400.00,  or  that  he  made  his  note  for  the  $100.00.  In  the 
same  case  last  a])ove  cited,  (syl.  pt.  5),  is  that  ''If  a  party  ob- 
tains a  deed  for  a  valuable  consideration,  but  agrees  by  parol 
with  the  grantor,  at  the  time  the  deed  is  made,  that  he  will 
hold  the  land  in  trust  for  third  parties,  whether  a  court  of 
<^(iuity  will  enforce  such  a  parol  trust  is  (luestionable,  and  the 
decision  of  this  point  in  this  case  is  waived.'-  So  it  seems  to 
have  been  questionable  in  the  mind  of  the  Court  as  to  whether 
such  i)ar()l  agreement  would  bo  enforced  even  where  the  trust 
was  created  for  the  beneHt  of  third  parties.  Syllabus  three, 
above  cited  is  clearly  right,  if  a  deed,  absolute  on  its  face  con- 
veying property  for  a  price  shown  to  be  at  the  time  of  convey- 
ance the  full  value  thereof,  as  in  this  case  it  is  shown,  and  from 
any  cause  the  vendor  should  become  dissatisfied  with  the  con- 
tract he  could  have  tlie  same  rescinded  and  the  property  re- 
conveyed  to  him,  and  no  purchaser  would  be  safe  in  his  pur- 
chase; and  for  this  among  other  reasons,  point  1  of  the  syl- 
labus in  the  case  just  cited,  ^'Porali  evdonce  cannot  bead mit- 
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ted  to  vary  or  add  to  a  deed,  as  a  general  rule,"  has  long 
been  adopted  as  a  safe  and  just  rule.     Points  1  &  3  in  said 
-cause  {Troll  v.  Carter)  are  re-affirmed  in  Rlchaj^dson  v.  Mc- 
Conavghey,  55  W.  Va.  546,  (47  8.  E.  287). 

Mr.  Hogg  in  his  Eq.  Prin.,  page  715,  in  treating  of  the 
question  whether  or  not  a  deed  absolute  on  its  face  is  in  fact 
a  mortgage,  says:  ''The  court  seeks  to  ascertain  the  original 
and  true  intentions  of  the  parties  to  the  instrument  by  means 
of  some  well  recognized  rules  and  principles  applying  in  such 
cases;  that  while  these  are  not  criteria  determining  the  judg- 
ment of  the  court  in  all  cases  they  are  given  great  weight  in 
concluding  the  question  to  be  decided.  Among  these  princi- 
ples invoked  by  the  courts  are:  First,  the  admission  of  the 
parties  that  the  grantor  after  the  execution  of  the  deed  owed 
the  ccmsideration  thereof  to  the  grantee  as  a  debt.  Second, 
the  gross  inadequacy  of  the  consideration.  Third,  the  reten- 
tion of  the  possession  of  the  land  by  the  grantor  for  many 
years  after  the  making  of  the  deed  without  the  payment  of 
any  i^ent.  Fourth,  that  there  had  been  negotiations  pending 
Ijetween  the  parties  for  a  loan.  Fifth,  that  the  grantor  was 
hard  pressed  for  money,  and  the  grantee  was  a  known  money 
lender.  Sixth,  that  the  parties  did  not  apparently  consider 
or  contemplate  the  quantity  or  value  of  tlie  land  when  the 
deed  was  made."*  As  to  the  fii'st  of  these  stated  principles  as 
applied  to  the  case  at  l)ar,  as  we  have  seen,  it  is  l>y  no  means 
an  admitted  fact  that  the  grantor  was  debtor  to  the  grantee 
in  the  amount  of  the  consideration;  it  is  denied  by  the  de- 
fendant Mayhugh,  in  the  most  positive  manner  both  by  answer 
and  deposition,  and  it  seems  to  have  not  l:)ecome  a  fact  in  the 
mind  of  the  plaintiff  Eliza  E.  Way  until  several  years  after 
the  conveyance  by  her  to  Mayhugh,  and  there  is  but  little 
evidence  outside  of  that  of  Mrs.  Way  herself,  even  tending 
to  show  that  Mayhugh  ever  admitted  that  the  consideration 
of  $400.00  was  a  debt  due  from  Mrs.  Way  to  him.  ''When- 
ever the  courts  permit  i)arol  evidence  to  be  received  to  estab- 
lish a  trust,  they  always  require  such  evidence  to  be  clear 
and  unquestionable,  to  produce  such  result."  Troll  v.  Carter^ 
xffpr(U  (syl.  pt  7);  Porter  v.  Haujield,  21  Pa.  St.  214;  Lvi- 
man  v.  WhltU^j,  4  Kuss.  423  (5  p:ng.  Cond.  Ch.  Cases  74f)); 
Ilafjan  V.  Jaqnt'H^  4  C.  E.  (ireen  123;  Sq>flrr  v.  Ilorder^  1 
Paige  494;   J^armlngton  v.  B(fn\  36  N.   H.   8(5.     As  to  the 
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second,  'The  i;!:ross  inadequacy  of  the  consideration/"  the 
overwhelming  weigfht  of  the  testimony  is  to  the  effect  that 
$400.00  was  all  the  land  was  worth  at  the  time  of  the  sale,  in 
March,  1896,  the  most  of  the  witnesses  placing  the  value 
much  lower,  S8.00  to  $10.00  per  acre.  Stone,  the  trustee, 
testifies  that  he  tried  to  make  the  property  bring  all  it  would 
bring;  that  it  was  a  fair  sale,  and  that  he  sold  it  at  the  highest 
bid  he  could  get  for  the  land. 

It  is  not  claimed  that  the  grantor  retained  possession  of  the 
property  after  the  sale;  her  vendee  i)ermitted  her  to  i*eceive 
the  wheat  rent  in  kind  from  the  tenant  Mr.  Sheppanl,  in  the 
•fall  of  1896;  but  Mayhugh  took  possession  of  the  land  and 
was  some  fourteen  months  trying  to  find  parties  who  >vould 
assist  him  in  developing  it  as  oil  territory,  and  succeeded  in 
a  little  less  than  eighteen  months  in  such  development.  After 
the  development  defendant  Mayhugh  must  have  received  back 
his  $400.00  and  interest  in  a  very  short  time,  as  on  the  12th 
of  Novemlier,  1897,  he  sold  the  four  (4)  wells  already  drilled 
and  the  oil  in  the  thirty-one  acres  at  the  price  of  $18,500.00 
and  this  was  all  brought  to  the  knowledge  of  plaintiff,  and 
yet  she  not  only  did  not  institute  suit  to  have  the  land  recon- 
veyed  to  her,  but  failed  to  even  express  any  dissatisfaction 
with  the  situation,  or  to  demand  redress  in  any  way.  De- 
fendant Mayhugh  testifies  that  the  first  intimation  he  ever 
had,  that  plaintiff  was  claiming  any  rights  in  the  matter  was 
when  he  was  served  with  the  subpoena  in  chancery  in  this 
cause.  It  cannot  be  said  that  it  api^ears  from  the  recoiil  of 
the  evidence  that  there  had  been  negotiations  pending  between 
the  parties  for  a  loan.  It  is  true  Mrs.  Way  claims  that  she 
applied  to  Mayhugh  to  loan  her  the  money  and  that  he  agreed 
to  let  her  have  it;  but  this  is  denied  by  the  defendant  and  the 
charge  is  not  sustained  by  the  evidence.  It  does  appear  that 
Mrs.  Way  was  hard  pressed  for  money;  but  it  does  not  ap- 
l)ear  that  Mayhugh  was  a  known  money  lender  or  that  he  was 
a  moneyed  man,  or  that  he  had  even  that  amount  of  money 
at  his  command  from  his  own  resources,  ])ut  it  is  shown  that 
he  had  to  borrow  some  of  the  money  to  have  the  necessary 
amount  on  the  day  of  sale.  As  to  the  sixth  principle  "That 
the  parties  did  not  apparently  consider  or  contemplate  the 
quantity  or  value  of  the  land  when  the  deed  was  made,**  the 
evidence  shows  clearly  that  the  parties  did  consider  the  value 
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of  the  land  and  the  quantity,  and  that  Mrs.  Way  herself  said 
there  was  more  against  the  land  than  it  was  worth,  and  she 
didn't  want  to  have  anything  to  do  with  it.  Taking  the  case 
altogether,  after  carefully  reading  the  depositions  and  consid- 
ering these  two  facts;  lii'st,  that  the  testimony  on  the  whole 
largely  preponderates  in  favor  of  the  defendant,  and  that  the 
circuit  court  was  right  in  concluding  that  the  plaintiff  had 
failed  to  support  the  allegations  of  her  bill  by  the  evidence; 
and  second,  that  if  this  were  not  clearly  the  case,  the  evidence 
is  so  conflicting  and  of  such  a  character  that  the  case  can  be 
well  brought  within  the  rule  first  laid  down  by  Judge  Snyder 
in  Sjnith  V.  Yol'e^  27  W.  Va.  639,  and  since  cited  and  ap- 
proved in  many  cases  by  this  Court,  notably:  Doonan  v. 
Glynn,  28  W.  Va.  715;  Prichard  v.  Evans,  31  Id.  137; 
Bartlett  v.  Cleavenger,  35  Id,  719;  Richardson  v.  Ralph- 
i<nydtr,  40  Id.  15;  Fitzgerald  v.  Phelps,  42  Id.  570;  Chridip 
v.  Teter,  43  Id.  356;  Smith  v.  Johnson,  44  Id.  278. 

There  is  no  error  in  the  decree  and  the  same  must  be  af- 
firmed. 

Affirmed. 


CHARLESTON 

Yock  v.  Mann.  I — ,^ 

Submitted  January  12,  1905.     Decided  February  14,  1905. 

1.  PvRcnAi^KH— War  ran  fi/  to  Healtj/ — Title  Pcrferted. 

If  one  conveys  land  with  general  warranty,  his  title  to  which  is 
defective,  and  he  afterwards  acquires  i^ood  title  to  the  same,  such 
acquisition  inures  to  the  benefit  of  his  grantee,     (p.  193.) 

2.  Permanent  Improvemknt — Xotice  of  Superior  Title.. 

One  making  permanent  improvements  on  land  as  if  his  own,  if 
when  making  them,  he  has  notice,  actual  or  constructive,  of  the 
superior  rights  of  another,  cannot  be  allowed  for  such  improve- 
ments,    (pp.  194,  195.) 

3.  Superior  Title — ImproremetitH — Xotire. 

"One  having  notice  of  facts  rendering  his  title  inferior  to  anoth- 
er's, who  by  mistake  of  law,  regards  his  title  good,  cannot 
claim  for  permanent  improvements."  WiUiama  v.  Jonen,  43,  W. 
Va.  562.     (p.  195.) 
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4.  Married  Women — Separate  Estate — Estoppel — Fraud, 

A  married  woman  cannot  lose  her  land,  separate  or  not  separate 
estate,  by  estoppel  by  conduct,  {in  pais)  without  actual  fraud,  if 
even  by  it.  Waldron  v.  Harvey,  54  W.  Va.  008,  (46  S.  E.  603.) 
(p.  195.) 

5.  Vested  Rights — Oral  Admissions. 

"One  cannot  lose  vested  title  to  land  by  oral  admission  that  it  is 
the  property  of  another."     Id.  (p,  195.) 

Appeal  from  Circuit  Court,  Barbour  County. 
Bill  by  Florence  Yock  against  John  C.  Mann  and  others. 
Decree  for  defendants,  and  plaintiff  appeals. 

J.  Hop  Woods  and  W.  T.  George,  for  appellant. 
Ice  &  Ice  and  F.  O.  Blue,  for  appellees. 

McWhorter,  Judge: 

By  deed  dated  the  16th  day  of  December,  1893,  James  A. 
Williamson  and  wife  and  John  C.  Mann  and  wife,  in  consid- 
eration of  $350.00,  of  which  $125.00  was  paid  in  cash  and  the 
residue,  $225.00  to  be  paid  in  three  equal  annual  payments 
of  $75  each  conveyed  to  Florence  Yock  a  lot  containing  twenty- 
eight  rods  of  land  in  the  town  of  Belington,  in  Barbour 
county,  with  general  w^arranty,  reserving  their  vendor's  lien 
to  secure  the  payment  of  the  deferred  installments  of  pur- 
chase money.  The  same  lot  had  been  previously  conveyed 
to  said  Mann  and  Williamson  by  W.  P.  Scott  and  Henry  C. 
Jones  iri  which  a  vendor's  lien  was  likewise  retained  to  secure 
the  payment  of  unpaid  purchase  money;  still  prior  to  that 
the  same  lot  was  conveyed  to  Scott  and  Jones  by  James  R. 
Payne  and  Julia  C.  Payne,  his  wife,  who  had  also  reserved  a 
vendor's  lien  for  a  part  of  the  purchase  money.  In  January, 
1898,  H.  A.  Monahan  brought  his  suit  as  assignee  of  some 
of  the  notes  secured  by  the  former  vendor's  liens,  and  on  the 
4th  day  of  June,  1898,  a  decree  was  rendered  to  sell  the  said 
lot  to  satisfy  said  prior  vendor's  liens  which  was  duly  sold 
by  a  special  commissioner  and  purchased  by  the  defendant 
John  C.  Mann  and  the  sale  duly  confirmed,  and  special  com- 
missioner W.  T.  (Jeorge,  appointed  for  that  purpose,  was 
directed  to  collect  the  deferred  installments  and  disburse  the 
purchase  money  and  when  all  the  purchase  money  should  be 
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paid  that  he  should  execute  a  deed  to  the  purchaser  for  said 
lot,  and  after  the  purchase  money  was  collected,  at  the  re- 
quest of  John  C.  Mann,  who  had  made  sale  of  the  lot  to  F. 
P.  Rease,  special  commissioner  W.  T.  George,  joined  in  a 
deed  with  John  C.  Mann  and  his  wife  dated  the  9th  day 
of  May,  1899,  and  conveyed  the  same  to  Frank  P.  Rease  in 
consideration  of  $350.00  paid  by  said  Rease  to  Mann.  At 
the  April  rules,  1902,  Florence  Yock  filed  her  bill  in  the  cir- 
cuit court  of  Barbour  county  against  John  C.  Mann,  J.  0> 
Williamson,  administrator  of  James  A.  Williamson,  deceased,. 
F.  P.  Rease  and  W.  T.  George,  special  commissioner,  de- 
fendants, alleging  the  payment  of  the  sum  of  $84.30  as  of  the 
30th  day  of  April,  1894,  and  $69.00  paid  about  the  30th  of 
June  or  July,  1894,  on  account  of  said  deferred  payments  of 
purchase  money  due  from  her  to  Mann  and  Williamson 
and  claimed  that  there  was  only  then  due  from  her  on  ac- 
count of  the  purchase  money  not  exceeding  the  sum  of  $114.- 
53  and  alleging  that  she  was  entitled  upon  payment  of  the 
residue  of  the  purchase  money  due  from  her  to  have  the  con- 
veyance by  the  special  commissioner  and  said  Mann  and  wife 
to  F.  P.  Rease  set  aside  as  in  fraud  of  her  rights  and  as  a 
cloud  upon  her  title  and  to  be  placed  in  possession  of  said  lot 
as  her  own,  and  brings  into  court  and  tenders  to  said  defend- 
ants, Mann  and  the  administrator  of  J.  A.  Williamson  said  sum 
of  $114.53  as  all  that  was  due  upon  the  purchase  money  from 
her  under  her  conveyance  and  prayed  that  said  deed  to  Rease 
from  Mann  and  wife  and  the  special  commissioner  be  set 
aside  as  a  cloud  upon  her  title  and  an  order  be  made  releas- 
ing the  vendor's  lien  retained  in  the  deed  from  Mann  and 
wife  and  Williamson  and  wife  to  her  and  that  she  te  giventhe 
possession  of  the  said  lot,  and  for  general  relief.  PlaintiflF 
exhibited  with  her  bill  copies  of  the  deeds  to  herself  from 
Mann  and  Williamson  and  from  J.  R.  Payne  and  wife  to 
Scott  and  Jones  and  from  Scott  and  Jones  to  Mann,  all  of 
which  deeds  appear  to  have  been  dulj'^  recorded  and  plaintiff 
also  exhibited  a  copy  of  Monahan's  bill  and  decree  of  sale 
and  decree  confirming  the  sale  of  the  lot  in  said  cause  to  Mann. 
The  defendants  John  C.  Mann  and  F.  P.  Rease  severally 
answered  the  bill,  to  which  general  replications  were  en- 
tered. 
Defendant  John  C.  Mann  denied  the  subsequent  payments 
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of  $84  and  $69  alleged  by  plaintiff  on  account  of  the  purchase 
money,  after  the  cash  payment  of  $125,00;  admitted  the 
former  vendor's  liens  and  the  proceeding  by  H.  A.  Monahan 
against  him  i4  af.  to  enforce  the  collection  thereof  and  the 
purchase  by  himself  of  the  lot  under  the  decree  of  sale  made 
in  the  Monahan  case,  and  the  confirmation  of  the  sale  to  him- 
self at  the  price  of  $215.48  and  the  sale  of  the  same  by  him. 
self  and  wife  and  deed  to  Kease  joined  in  by  the  special  com 
missioner  (leorge,  who  was  appointed  to  make  a  deed  to  said 
Mann  when  he  should  pay  the  residue  of  the  purchase  money; 
denied  that  he  had  ever  called  upon  plaintiff  to  have  her  pay 
the  purchase  money  due  him  from  her  l)efore  the  said  prior 
liens  on  said  lot  were  fully  discharged;  that  he  frequently 
urged  plaintiff  and  reciuested  her  to  take  up  the  liens  of  the 
.said  Monahan  and  Crim  and  he  would  allow  her  full  credit 
for  the  same  upon  the  purchase  money  due  to  him,  and  thus 
perfect  her  title  to  said  lot  and  remove  all  encumbrances 
thereon,  which  she  expressly  refused  to  do;  denied  that  he 
had  anything  to  do  with  the  institution  of  the  suit  of  Mon- 
ahan against  plaintiff  and  others,  and  that  respondent  repeat- 
edly, at  and  after  the  sale,  urged  and  requested  plaintiff 
through  her  agent  and  attorney  to  take  said  lot  and  pay  him 
and  Williamson  w^hat  was  due  to  them  after  they  had  paid 
off  the  liens  thereon  and  have  the  sale  made  by  commissioner 
Oeorge  confirmed  to  the  plaintiff  instead  of  respondent,  and 
for  several  days  the  confirmation  of  said  sale  was  held  back 
for  the  express  purpose  of  giving  the  plaintiff  an  opportunity 
to  take  the  house  and  lot  and  she  informed  him  by  her  agent 
and  attorney  that  she  could  not  do  so;  respondent  denied  that  he 
in  fraud  of  the  rights  of  plaintiff  joined  in  said  conveyance 
with  commissioner  (xeorge,  in  the  deed  to  defendant  Kease; 
that  while  he  did  join  in  the  conveyance  he  did  not  do  so 
with  any  fraudulent  intent  or  purpose,  but  because  he  had  in 
good  faith  sold  said  lot  to  the  defendant  Kease,  and  that  the 
sale  was  not  made  to  Kease  until  long  after  the  respondent 
had  been  informed  by  plaintiff's  attorney  that  she  could  not 
and  would  not  take  the  property  and  pay  respondent  and 
Williamson  what  she  owed  them  upon  it;  alleging  that  the 
sale  to  Kease  by  respondent  was  made  with  the  full  knowl- 
edge of  plaintiff  and  that  no  kind  of  opposition  or  protest  was 
ever  interposed  by  her  to  the  execution  of  the  deed  to  de- 
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fendant  Kease  or  to  the  making  of  said  sale  to  him,  and 
tliat  plaintiflf  prior  to  the  sale  or  conveyance  of  said  lot  to 
Rease  delivered  possession  thereof  to  resi>ondent;  that  re- 
vSpondent  was  unable  to  say  whether  defendant  Kease  had  no- 
tice of  the  rights  now  claimed  by  plaintiflf  in  said  property  or 
not,  but  was  certain  that  he  never  informed  said  defendant 
Rease  of  it,  l^ecause  lie  knew  of  no  just  right  or  claim  that 
plaintiflf  had  to  or  in  said  property,  and  denied  that  plaintiflf  was 
entitled  to  have  the  deed  to  Rc^ase  set  aside  or  that  she  had 
any  right  of  interest,  whatever,  in  said  property,  and  alleged 
that  the  conveyance  from  himself  and  commissioner  (leorge 
to  Rease  conferred  complete  legal  and  equitable  title  upon 
the  defendant  Rease,  and  that  the  same  was  not  in  fraud 
of  the  rights  of  plaintiff  or  otherwise  invalid;  and  de- 
nied that  the  purchase  of  said  lot  by  him  from  said  com- 
missicmer  (ieorge  at  the  sale  thereof  inured  to  the  l^enefit 
of  the  plaintiff. 

The  defendant,  Rease,  filed  his  demurrer  and  answer  to  the 
plaintiffs  bill  admitting  that  it  was  true  that  he  purchased 
the  property  from  defendant  Mann  for  §85().()0  which  he  paid 
to  Mann  and  received  a  deed  therefor  from  Mann  and  his  wife, 
and  commissioner  George,  dated  the  IDthday  of  May,  1899; 
denied  that  he  had  any  knowledge  of  plaintiflf's  rights  in  the 
matter,  but  that  he  bought  the  same  in  good  faith,  that  plaintiff 
was  a  party  defendant  to  the  chancery  suit  of  Monahan  against 
her  and  others;  that  she  permitted  the  sale  of  the  said  lot  to  })e 
made  to  Mann  and  by  decree  duly  entered  confirmed  to  him 
in  which  decree  said  special  commissioner  was  authorized  and 
directed  to  execute  a  deed  conveying  the  lot  to  said  Mann; 
that  plaintiflf  had  full  knowledge  of  the  purchase  by  Mann 
and  that  Mann  was  willing  to  have  said  sale  reported  and 
continned  to  plaintiflf  but  she  declined  to  have  the  same  done 
and  entered  into  an  agreement  with  Mann;  that  the  same  was 
to  \yQ  confirmed  to  him,  and  that  he  was  to  release  her  from 
any  further  payment  by  reason  of  her  purchase  from  him 
and  Williamson,  and  that  under  this  agreement  said  Mann 
had  said  sale  confirmed  to  him  and  released  said  plaintiflf  of 
payment  of  the  unpaid  purchase  money  to  him  and  William- 
son; that  respondent  after  his  purchase  took  possession  of 
the  lot,  plaintiflf  giving  him  possession  and  making  no  claim 
thereto  and  thereupon  respondent  rebuilt  the  dwelling  house 
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on  said  lot,  feiiced  it,  built  new  pavements  around  it  and 
made  other  improvements  at  an  expense  to  him  of  $362.00, 
all  of  which  was  known  to  plaintiff  who  stood  by  and  permit- 
ted same  to  be  done  without  making  any  claim  to  said  lot  what- 
soever, and  in  his  answer  sets  up  her  said  acts  as  an  estoppel 
against  her  making  claim  to  said  lot,  and  praying  that  if  the 
court  should  hold  that  she  was  entitled  to  the  same  that  re- 
si)ondent  be  allowed  the  value  of  his  improvements,  and  that 
the  amount  paid  by  him  to  John  C.  Mann  be  refunded  to 
him  and  denied  every  charge  of  fraud  or  intimation  of  fraud 
alleged  against  him  in  plaintiff's  bill. 

Depositions  were  taken  and  filed  in  the  cause  and  the 
cause  was  heard  on  the  81st  day  of  May,  1904,  upon  the  bill 
and  exhibits,  theanswei-s  of  Mann  andKease  and  general  re- 
plications thereto,  and  upon  exceptions  to  depositions,  which 
exceptions  were  overruled  and  the  court  held  that  upon  the 
pleadings  and  proofs  the  cause  was  for  the  defendants  and 
decreed  the  dismissal  of  the  bill  and  costs  to  the  defend- 
ants Mann  and  Kease.  From  which  decree  the  plaintiff  ap- 
pealed. 

The  decree  in  favor  of  api)ellee  Mann  in  this  case  seems  to 
be  defended  by  counsel  upon  the  theory  that  there  existed 
between  Mann  and  Williamson  on  the  one  side  and  plaintiff 
Yockon  the  other,  an  executory  contract  for  the  sale  to 
Yock  of  the  land,  and  that  upon  the  failure  of  the  purchaser 
Yock,  to  pay  the  purchase  money  they  could  rescind  the  con- 
tract; and  cite  many  authorities  to  that  effect,  as  in  Ketch^nt 
v.  ErerUon,  13  John.  (N.  Y.)  359,  (7  Am.  Dec.  384):  ''Where 
a  purchaser  who  advances  money  as  part  i>erformance  of  a 
contract  for  the  purchase  of  land  refused  to  pay  the  remainder 
the  vendor  may  rescind  the  contract  and  convey  the  land 
to  another."  And  to  the  same  effect  is  the  case  of  Chdbot 
V.  ^yinter  Park  Company,  34  Fla.  258;  (43  Am.  St.  192);  be- 
sides several  Virginia  cases  and  some  West  Virginia  cases. 
They  seem  to  forget  that  the  legal  title  had  passed  from  Mann 
and  Williamson  to  the  plaintiff  Yock;  that  while  she  owed 
purchase  money  which  she  failed  or  refused  to  pay  she  still 
had  the  legal  title  and  they  could  make  no  conveyance  thereof 
to  any  other  purchaser.  In  section  216,  Maupin  on  Mark.  Tit. 
to  Real  Estate,  it  is  said:  "A  covenant  of  warranty  will,  in 
every  case  in  which  the  grantor  undertakes  to  convey  an  in- 
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defeasible  estate  and  not  mereb'  such  interest  as  he  ma^y^  have, 
estop  him  from  afterwards  holding  an  after  aaiuired  estate 
in  the  premises  as  against  the  gi'antee."  And  eases  there 
cited.  So  in  section  24.  1  Green'l.  on  Evidence:  ''A  cove- 
nant of  warranty  also  estops  the  grantor  fi-ora  setting  up  an 
after  acquired-title  against  the  grantee,  for  it  is  a  perpetually 
operating  covenant.'"  In  Haunts  v.  Wafi'er,  77  Va.  92,  it  is 
held:  ''  If  one  conveys  land  with  general  warranty,  which  at 
the  time  he  does  not  own,  but  afterwards  acquires  the 
same,  such  acquisition  enures  to  the  benefit  of  the  gran- 
tee.^'  Olad'  v.  Lambert,  55  W.  Va.  512,  (47  S.  E..  312), 
syl.  pt.  2.  "If  one  conveys  land  with  general  warranty, 
which  at  the  time  he  does  not  own,  or  his  title  to  which  is 
defective,  but  he  afterward  acquires  good  title  to  the  same, 
such  acquisition  inures  to  the  benefit  of  his  grantee.'-  Flanar^ij 
V.  Cain,  (Va.)46S.  E.  681.  Defendant  Kease,  in  his  an- 
swer states  that  plaintiff  Yock  gave  him  possession  and  there- 
upon he  rebuilt  the  dwelling  house  on  the  lot  and  made  the 
other  improvements  set  up  in  his  answer.  To  this  answer  there 
is  a  general  replication  by  plaintiff,  and  plaintiff  denies  the 
fact  in  her  testimony,  and  states  that  Mann  got  possession 
by  getting  one  of  her  keys  from  her  renter,  Mr.  Gainer, 
claiming  he  had  bought  it;  that  the  possession  of  both  Mann 
and  Rease  was  without  her  consent  or  authority;  Kease  fails 
to  prove  even  by  his  own  testimony  that  the  possession  was 
delivered  to  him  by  the  plaintiff.  There  is  nothing  in  his 
testimony  showing  any  act  on  the  part  of  the  plaintiff  that 
could  in  any  way  estop  her  in  the  assertion  of  her  rights.  He 
claims  in  his  testimony  that  he  thought  he  had  good  title; 
that  he  did  not  know  that  he  ha<:l  examined  the  records,  that 
Mr.  Ware  was  looking  after  that  line  of  business  for  him,, 
and  he  didn't  rememter  that  Ware  reported  to  him  as  to  the 
title  of  this  property;  he  stated  that  he  did  not  know  that 
Mann  owed  the  purchase  money  for  it  to  commissioner 
George,  and  was  asked:  "Did  yon  buy  it  of  Mann  without 
knowing  anything  about  the  title,  and  whether  he  had  jiaid 
for  it  or  not?"  A.  "I  did.  I  considered  him  perfectly  good 
for  any  purchase."  That  Mann  did  not  tell  him  he  owed  the 
commissioner  for  the  property,  and  stated  that  the  first  he 
learned  that  Mrs.  Yock  claimed  any  interest  in  the  property 
was  about  the  time  she  brought  suit. 
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An  attempt  is  made  to  prove  by  Melville  Peck,  who  was 
attorney  for  Mrs.  Yock,  that  she  had  failed  in  her  efforts  to 
raise  the  money  to  pay  the  purchase  money,  and  that  she  had 
^ven  up  hoi)e  of  saving  it,  and  was  therefore  estopped  from 
insisting  that  her  claim  should  l^e  enforced.  Exceptions  were 
taken  to  the  deposition  of  Mr.  Peck,  for  the  reason  that  it 
<letailed  and  disclosed  communications  of  plaintiff  to  him 
when  and  while  he  was  counsel  for  plaintiff  in  respect  to  the 
subject  matter  of  this  controversy,  and  was  therefore  priv- 
ileged. The  exception  was  ovei-ruled.  The  action  of  the 
-court  in  overruling  the  exception  is  immaterial  as  the  evidence 
of  Peck  failed  to  prove  an  estoppel.  There  is  nothing  to 
show  he  was  authorized  to  make  the  statements  he  did,  and 
4ulmitting  the  fact  they  are  not  sufficient  to  estop  her  from 
-asserting  her  claim.  He  simply  stated  that  '^8he  seemed  to 
fail  in  her  efforts  to  get  the  money;  said  that  Mr.  Surpell  at 
last  refused  to  furnish  the  money,  and  as  I  understood  her 
she  gave  the  matter  up.  I  then  told  Mr.  Mann  that  Mrs. 
Yock  had  failed  to  get  the  money  to  pay  for  the  property, 
and  I  thought  the  matter  was  ended."  The  deed  from  special 
commissioner  George  and  John  C.  Mann  and  Sallie  Mann, 
his  wife,  of  the  19th  of  May,  1899,  recites  the  chancery 
caxise  of  Monahan  against  Mann  et  a/.^  to  which  the  plaintiff 
Florence  Yock  was  a  party,  and  Avherein  it  appeared  that 
said  Mann  and  Williamson  had  conveyed  the  said  proi)erty  to 
the  said  Yock,  and  that  she  then  had  the  legal  title  to  said 
land.  Of  this  fact  the  said  Kease  was  bound  to  take  notice 
as  it  was  a  recital  in  the  deed  then  executed  to  him.  In 
Clark  V.  Lambert^  mipra^  (syl.  pt.  3),  it  is  held:  **Where  a 
subsequent  purchaser  had  actual  notice  that  the  property  in 
question  was  incumbered  or  affected,  he  is  charged  construc- 
tively with  notice  of  all  of  the  facts  and  instruments  to  the 
knowledge  of  which  he  would  have  been  led  by  an  inquiry 
into  the  incumbrance  or  other  circumstances  affecting  the 
property,  of  which  he  had  notice.''  Rease  claims  that  in 
case  the  plaintiff  is  entitled  to  have  his  deed  set  aside  that  he 
would  be  entitled  to  be  paid  the  amount  he  had  expended  on 
said  lot  in  the  way  of  improvements.  WillmwAtOfi  v.  JoneSy 
4S  W.  Va.  562,  (syl.  pt,  16):  *'One  making  pernument  im- 
provements on  land  as  if  his  own,  at  a  time  when  there  was 
reason  to  believe  liis  title  good,  is  to  be  allowed  their  value. 
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so  far  as  they  enhance  the  value  of  the  land;  but  if,  when 
.makin£f  them,  he  has  notice,  actual  or  constructive,  of  the 
sui)erior  right  of  another,  he  cannot  be  allowed  them."  And 
point  17:  ''One  having  notice  of  facts  rendering  his  title  in- 
ferior to  another's,  who,  by  mistake  of  law,  regards  his  title 
good,  can  not  claim  for  permanent  improvements."  This 
question  is  discussed  at  page  588,  in  said  case.  In  Wcddron 
V.  Hai-vey,  54  W.  Va.  608,  (46  S.  E.  603),  syl.  pt.  10:  "A 
married  woman  cannot  lose  her  land,  separate  or  not  separate 
estate,  by  estopi)el  by  conduct  (i/i  pais)  without  actual  fraud, 
if  even  by  it. "  And  point  11 :  "One  cannot  lose  vested  title 
to  land  by  oral  admission  that  it  is  the  property  of  another." 
When  the  purchase  was  made  by  Mann  under  the  decree  in 
the  Monahan  case  the  purchase  inured  to  the  benefit  of  his 
grantee  Florence  Yock,  and  his  sale  of  the  property  to  Kease 
and  the  purchase  by  Kease  of  the  same  were  in  fraud  of  the 
rights  of  plaintiff  Yock. 

For  the  reasons  herein  stated  there  is  error  in  the  decree  of 
the  circuit  court  of  Barbour  county  and  the  same  is  reversed, 
set  aside  and  annulled  and  this  Court  proceeding  to  render 
such  decree  as  the  circuit  court  should  have  rendered,  it  is 
adjudged,  ordered  and  decreed  that  the  deed  of  May  19, 1899, 
from  John  C.  Mann  and  Sallie  Mann,  his  wife;  and  W.  T. 
Greorge  special  commissioner,  to  Kease  be,  and  the  same  is 
set  aside,  annulled  and  held  for  naught,  and  the  plaintiff  is 
awarded  a  writ  of  possession  for  the  lot  in  controversy,  with 
costs  to  the  plaintiff  as  well  in  the  circuit  court  as  her 
costs  of  this  api)eal.  But  this  decree  is  without  prejudice  to 
the  defendants  Mann  and  Williamson  to  take  such  proceed- 
ings as  they  may  be  advised  to  enforce  their  vendor's  lien 
against  said  property,  if  any,  which  may  remain  due  and  un- 
paid from  the  said  Florence  Yock. 

Reuei'sed, 
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CHARLESTON 

Stover  r,  Davis. 
Submitted  January  24,  1905.     Decided  February  U,  1905. 

1.  Landlord  and  Tenant— Proo/*o;  Title— Unlawful  Detainer. 

In  an  action  of  unlawful  detainer  brou«^ht  by  a  landlord,  no 
proof  of  title  is  required,  since  if  a  tenant  has  once  recognized  the 
title  of  the  plaintiff  and  treatqd  him  as  his  landlord  by  accepting 
a  lease  from  him  he  will  not  be  permitted  to  dispute  his  landlord*s 
title,     (p.  200.) 

2.  Unlawful  Detainer— Xo)ic?Zord  and  7'enant. 

Where  the  lease  is  by  parol  it  is  not  necessay  for  the  landlord 
to  give  any  evidence  of  his  title  anterior  to  the  lease:  an  acknowl- 
edgment by  the  defendant  that  he  went  into  possession  under  the 
plaintiff  is  sufficient  to  entitle  plaintiff  to  recover  the  possession. 
(p.  201.) 

3.  Landlord  and  Tenant — Attornment. 

A  tenant  in  possession  cannot  disclaim  his  laiidlord's  title  with- 
out surrendering  possession  to  him.  He  cannot  collude  with,  and 
attorn  to  another  claiming  a  hostile  title  to  the  prejudice  of  his 
landlord,     (p.  202.) 

4.  Landlord  and  Tenant. 

The  rule  is  well  settled  in  this  state  that  a  tenant  is  not  allowed 
to  dispute  his  landlord's  title  after  having  accepted  possession 
under  him.     (p.  200.) 

Erroi*  to  Circuit   Court,  Raleigh  County. 
Action  by  A.  L.  Stover  against  Lewis  Davis.     Judgment 
for  plaintiff,  and  defendant  brings  error.. 

W.  L.  AsHBY  and  Prick,  Smith  <&  Spillman,  for  plaintiff 
in  error. 

Brown,  Jackson  &  Knkjht,  J.  W.  McCrekrt  and  An- 
gus W.  McDonald,  for  defendant  in  error. 

McWhorter,  Judge: 

This  w^as  an  action  of  unlawful  detainer  brought  by  A.  L. 
Stover  against  Lewis  Davis  to  recover  the  possession  of  a 
tract  of  fifty  acres  of  land  in  Kaleigh  county.  About  the 
last  of  May  or  the  first  of  June,  1902,  defendant  Davis 
was  placed  in  possession  of   the  hou.se  and  premises  to  hold 
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possession   for   and   under   Stover,    until   about  the  first  of 
March   1903.     When  possesvsion  was  demanded   of   him   by 
Stover    Davis   replied    '^Whenever   you   can   show  a  better 
title  than  Mr.  Crawford,  that  I  have  leased  it  from  I  will 
give  you  possession,  but  not  before."     Stover  then  brought 
his  action  of  unlawful  detainer  before  a  justice  of  the  peace. 
Defendant  Davis  filed  his  verified  answer  to  the  complaint  of 
plaintiff  stating  that  the  title  would  come  in  question.     The 
plaintiff  filed  an   affidavit  denying   the   fact   stated   in   the 
answer  of  defendant,  that  the  title  of  said  real  estate  would 
come  in  question.     The  justice  heard  the  evidence  and  ren- 
dered judgment  for  plaintiff  for  the  possession  of  the  prem- 
ises and  for  plaintiff's  costs.     The  defendant  appealed  to  the 
circuit  court.     At  the  June  term,  1908,  the  parties  waiving 
a  jury  submitted  all  matters  of  law  and  fact  to  the  judgment 
and   deteraiination   of   the   court.     The  court  having  heard 
the  evidence  took  time  to  consider  of  its   judgment,   and  on 
the  28th  day  of  July  rendered  judgment  for  plaintiff  for  the 
recovery   of   the   possession   of  the  pi'emises  and  awarded  a 
writ  of  possession  therefor  and  rendered  judgment  for  costs 
of  the  suit  against  the  defendant  and  his  sureties  on  his  appeal 
bond  and  the  defendant  moved  the  court  to  set  aside  the  judg- 
ment and  grant  him  a  new  trial  because  of  errors  committed 
in  the  trial  of  the  action  to  his  prejudice   as   shown   in   the 
record,  and  further  because  said  judgment  was  contrary  to 
the  law  and  the  evidence;  which  motion  was  overruled  and  the 
defendant  excepted.     On  the  trial  of  the  case  the  defendant 
took  a  bill  of  exceptions  to  the  several    rulings   of  the  court 
excepted    to,  which   was   made  a  part  of  the  record,  which 
bill  of  exceptions  included  all  the  evidence  introduced  in  the 
case  at  the  trial.     Plaintiff  proved  upon  the  trial  that  he  had 
had   actual   possession   of  the  premises  in  question  and  had 
paid  taxes  thereon  ever  since  the   28th  of   Augufet,  1890,  at 
which  time   he   received  from  Asel   Ford  and  wife  a  general 
warranty  deed  for  the  premises,  which   was   duly   recorded 
Octoter   9,  1890,  and    under   which   he  had  held  possession 
ever  since.     Upon  the  trial  it  was  admitted  by  the  defendant 
that  he  was  then  in  possession  of  the  property  described  in 
the  summons  as   amended,  and  was  so  in  possession  at  the 
time  of  the  institution   of   the   suit.     There   are   exceptions 
taken  to  the  ruling  of   the   court  in  overruling   objections  to 
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the  introduction  of  the  deeds  on  either  side'and  to'lthe  motion 
to  quash  the  summons  which  was  permitted  to  be  amended 
in  the  court;  but  none  of  these  exceptions  are  relied  upon, 
and  as  stated  by  counsel  for  defendant  in  their  brief 
"The  only  question  is,  could  Davis,  under  the  circumstances 
above  set  out,  defend  this  action?"  And  say:  ''First,  that 
in  this  case  actual  notice  was  given  to  the  landlord  of 
the  adverse  holding.  Second,  while,  as  a  general  rule  when 
the  relation  of  landloixl  and  tenant  is  once  established  the 
tenant  cannot  dispute  his  landlord's  title,  yet  this  rule  is 
subject  to  many  qualifications  and  exceptions  as  well  and 
lirmly  fixed  as  the  rule  itself."  And  cite  Vohh  v.  King^  33 
W.  Va.  240;  Emertch  v.  Taveuher,  9  (xrat.  220;  Cmitphell  v. 
Fetterman,  20  W.  Va.  398;  WllUmn  v.  WatkinH,  3  Pet.  33; 
Alderson  v.  Miller^  15  Grat.  279.  In  the  case  of  Vosa  v. 
Knig^  the  defendant  was  in  possession  at  the  time  he  ac- 
cepted the  lease  from  Voss  and  therefore  did  not  acquire  his 
possession  from  the  landlord.  Judge  Snyder  in  rend'ering 
the  opinion  of  the  Court,  at  page  245  says,  this  being  the 
case  ''whether  we  apply  the  rule  that  a  tenant  who  acquirer 
his  possession  from  the  landlord  must  suri^ender  his  posses- 
sion before  he  can  assert  an  advei-se  claim,  or  the  other  inile, 
that,  without  an  actual  surrender  of  the  i)ossession  the  tenant 
may,  after  a  positive  disclaimer  and  notice  to  the  landlord 
set  up  an  adverse  title  either  in  himself  or  a  third  person, 
the  defendant  in  this  case  was  entitled  to  prove  that  he  had 
given  notice  to  Voss  and  that  he  was  holding  adversely  to 
his  title."'  And  in  the  latter  event  he  ought  to  be  permitted 
to  show  to  the  satisfaction  of  the  jury  that  more  than  three 
years  before  the  action  was  commenced  he  had  disclaimed 
to  hold  under  Voss'  title;  that  Voss  or  those  claiming  under 
him  had  notice  of  such  disclaimer,  clearly  holding  by  inipli- 
cation  that  the  i>ossessory  action  could  be  brought  within 
the  three  years'  limitation  even  under  the  last  rule  men- 
tioned where  the  iwssession  was  not  acciuired  directly  from  the 
landloixl.  In  E)iienck  v.  T(U'enuei\  9  Grat.  220,  decided  in 
1852,  Judge  I^ee  thoroughly  discusses  the  relation  of  landlord 
and  tenant.  In  that  case  Emerick,  in  iK)ssession  claiming 
under  a  patent  of  1839,  accepted  for  a  year,  a  lease  from 
Tavenner,  an  adverse  claimant  out  of  i)Ossession.  In  1847, 
Tavenner  having  to  that  date  made  no  further  claim,  Emerick 
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conveyecl  the  land  to  Alton;  Tavenner  then  demanded  rent  of 
Emerick  who  refused  to  pay,  and  possession  being  demanded 
was  also  refused  when  Tavenner  brought  his  action  of  un- 
lawful detainer.  At  page  223  the  opinion  says:  ''The 
doctrine  is  well  settled  that  if  a  privity  of  estate  have 
existed  between  parties  to  an  action,  proof  of  title  is  ordi- 
narily unnecessary;  for  a  party  is  not  permitted  to  dispute 
the  original  title  of  him  by  whom  he  has  l)een  let  into  pos- 
session. A  tenant  cannot  be  i^ermitted  to  question  or  impugn 
the  title  of  his  landlord  during  the  continuance  of  the  ten- 
ancy, nor  until  he  has  restored  the  possession  or  done  what 
would  be  regarded  as  equivalent;  nor  can  he  be  permitted  to 
deny  that  the  possession  so  received  was  the  possession  of 
his  landlord.  And  the  rule  is  extended  to  the  case  of  a 
tenant  acquiring  the  possession  by  wrong  against  the  owner, 
and  to  one  holding  m'er  after  the  expiration  of  his  lease; 
and  it  applies  whether  the  question  arises  directly  in  an 
action  brought  against  the  tenant  to  recover  the  possession, 
or  in  a  collateral  form  in  some  other  action.  Wood  v. 
Day^  7  Taunt.  R.  646;  J^lemhig  v.  Gooding^  10  Bing. 
R.  549;  Taylor  v.  Xeedham,  2  Taunt.  R.  278;  Cooke  \. 
Lowley^  5  T.  R.  4;  IWlman  v.  Jenl'ina^  14  Mass.  R.  95; 
Inhab.  of  Wattertmm  v.  Whltf^^  13 Mass.  R.  477;  GaUmuay^H 
LtHHee  V.  Ogli",  2  Binn.  R.  468;  GraJuim  v.  Moore,  4  Serg.  & 
Rawle  467;  WWlmn  v.  Watlins,  3  Pet.  R.  43;  ^Farley  v. 
Rodgern,  5  Yerg.  R.  217;  Wlhon  v.  Smith,  Id.  379;  Jackm/t. 
V.  J)obblfi,  3  John  R.  223;  Crabbe  on  Real  Property  327; 
Archbold  on  Landlord  and  Tenant  219.  Nor  is  the  rule 
raried  where  the  tenant  is  in  actual  possession  of  the  premises 
at  the  time  he  accepts  a  lease;  he  thereby  as  effectually 
recognizes  the  title  and  possession  of  the  lessor  as  if  he  had 
entered  and  taken  possession  under  and  by  virtue  of  the 
lease  itself.     McConuf^Il  v.  Boudry,  4  Munro's  R.  392. 

The  same  rule  is  recognized  in  eciuity.  Wiho/i  v.  Lord 
Totcriftend,  2  Ves.  Jr.  R.  693:  Attorney  General  v.  Lord 
Hotham,  3  Russ.  R.  415. 

*'When  once  this  relation  of  landlord  and  tenant  is  estab- 
lished by  the  act  of  the  parties,  it  attaches  to  all  who  may 
succeetl  to  the  possession  through  or  under  the  tenant, 
whether  immediately  or  remotely,  the  succeeding  tenant 
being  as  much  bound  ))y  the  acts  and  admissions  of  his  pred- 
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ecessor  as  if  they  were  his  own.  Dor  v.  J/////*,  2  Aclolph. 
and  Ell.  17;  Doe  v.  Amtin,  2  Moore  and  Scott,  107;  Dor  v. 
Burton^  9  Carr.  &  Payne,  254;  D(»e  v.  Jjtdt/  Sini/tJn^  4 
Maule  and  Selw,  367;  JacLson  rd,  Vimdeftzt^n  v.  aSVvW///^ 
3  John  K.  499.  It  has  l>een  su^rK^sted,  however,  that  al- 
though a  party  succeeding  a  tenant  in  the  possession  is  to 
he  presumed  to  have  taken  as  tenant  also,  yet  that  he  may 
repel  that  presumption  and  escai)e  l)eini]r  concluded  by  the 
:acts  and  admissions  of  his  predecessor,  by  showing:  that  he 
'did  not  take  in  that  character,  as  by  producing  a  deed  from 
the  tenant  i)urporting(as  in  this  case)  U)  convey  the  premises 
in  fee.  But  the  contrary  has  been  expi-essly  decided,  and  it 
has  l)een  held  that  though  the  party  purchase  and  enter  uiK)n 
the  premises  under  an  absolute  conveyance,  he  still,  in  judg- 
ment of  law,  is  deemed  to  have  entered  as  the  tenant  of  the 
landlord,  and  to  hold  the  possession  subject  to  all  the  duties 
and  resiK>nsibilities  ap[iertaining  to  that  character."  Much 
more  might  l)e  ciuoted  from  this  very  able  opinion,  which 
woukl  h^  applicable  to  case  at  bar.  In  2  Taylor\s  Landlord 
and  Tenant,  section  629:  ''The  rule  is  well  settled  that  a 
tenant  is  not  allowed  to  dispute  his  land  lord  \s  title  after  hav- 
ing accepted  possession  under  him.""  Section  705,  Id.  "No 
proof  of  title  is  required  in  thfs  action  when  it  is  brought  by 
a  landlord,  since  if  a  tenant  ha.s  once  recognized  the  title  of 
the  plaintiff  and  ti*eated  him  as  his  landlord,  by  accepting  a 
lease  from  him,  or  the  like,  he  is  precluded  from  showing 
that  the  plaintiff  had  no  title  at  the  time  the  lease  was 
granted,  and  that  whether  the  action  be  debt,  axHuinpHit^ 
covenant  or  ejectment,  for  it  is  a  general  rule  that  a  tenant 
shall  never  be  permitted  to  controvert  his  landlord's  title,  or 
set  up  against  him  a  title  acquired  by  himself  during  his 
tenancy,  which  is  hostile  in  its  character  to  that  which  he 
acknowledged  in  accepting  the  demise.  And  this  rule  ex- 
tends to  tenant  holding  over,  as  well  as  to  an  under  tenant, 
assignee  or  other  person  claiming  under  the  lessee;  and  is 
applicable  to  eveiy  species  of  tenancy,  whether  for  years,  or 
from  year  to  year,  at  will,  or  i)y  sufferance.  As  a  tenant 
is  not  permitted  to  resist  the  recovery  of  his  landloixl,  by 
virtue  of  an  adverse  title  acciuired  during  the  tenancy,  if 
he  takes  a  lease  from  a  third  i)erson  it  is  void,  and  cannot 
work   an   adverse   possession   against   his  landlord;  for  the 
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possession  of  a  tenant  is  the  possession  of  his  landlord." 
And  eases  there  cited.  Also  section  706,  LL  ''Where  the 
lease  is  by  parol  it  will  not  l^e  necessary  for  the  landlord 
to  [five  any  evidence  of  his  title  anterior  to  the  lease,  for 
a  holding  under  a  plaintiff  and  the  expiration  of  the  ten- 
ancy are  the  only  things  to  be  proved  in  ordinary  cases. 
Even  an  acknowledgment  by  the  defendant  tliat  he  went  into 
possession  under  the  plaintiff  is  siiflScient  to  entitle  him  to 
recover, — it  being  a  simple  matter  of  fact  for  the  jury  to 
determine,  whether  the  defendant  held  under  the  plaintiff  or 
not.""  In  1  McAdam  on  Landlord  and  Tenant,  section  32,  it 
is  said:  ''When  the  tenant  remains  in  possession  after  the 
expiration  of  the  original  term  by  permission  of  the  landlord 
the  implication  is  that  he  continues  in  possession  under  the 
-conditions  of  the  former  demise.''  See  ILMh  v.  Batory^  86 
Md.  68;  Ke)tdall  v.  Moore^  30  Me.  327;  ConDninHionerH  v. 
Ckpl-,  16  Tiff.  (N.  Y.)  251.  In  Schiyfer  v.  Smith,  51  N.  Y. 
509,  it  is  held:  "That  a  tenant  for  one  or  more  years  hold- 
ing over  after  the  expiration  of  his  term,  the  landlord  has  the 
option  to  treat  him  as  a  tresspasser  or  as  a  tenant  for  another 
year  upon  the  terms  of  the  prior  lease,  so  far  as  applicable, 
and  the  right  of  the  landlord  to  elect  to  continue  the  tenancy 
is  not  affected  by  the  fact  that  the  tenant  has  refused  to  re- 
new the  lease,  and  has  given  notice  that  he  has  hired  other 
premises.  It  is  not  in  the  power  of  the  tenant  alone  to  throw 
off  the  character  thus  imiK)sed  upon  him.**-  And  it  is  held  to 
the  same  effect  in  Bacon  v.  Brmmu  9  Conn.  334.  In  1st 
McAdam  on  Landlord  &  Tenant,  sec.  174:  ''Where  a  lease 
is  made  for  a  certain  definite  term,  the  tenancy  will  expire 
with  the  term.  In  such  cases,  notice  to  quit  will  not  be 
necessary  to  dissolve  the  relation  of  landlord  and  tenant     * 

*  *  where  the  term  is  definitely  fixed  the  tenancy  ex- 
pires e*r  vi  fennini,  and  notice  to  quit  is  unnecessary,         * 

*  *  unless  he  renews  the  tenancy,  he  knows  it  is  plain 
duty  to  give  up  possession  by  returning  the  keys  to  the  land- 
lord at  the  end  of  the  agreed  term.  The  law  imposes  this 
duty  upon  him  as  the  natural  contemplated  result  of  the  con- 
tract under  which  he  originally  obtained  his  possession."  In 
SimiuoiiH  V.  Rohertxoi),  27  Ark.  50,  it  is  held:  "A  tenant  in 
possession  is  not  at  liljerty  to  question  the  title  of  the  i)erson 
under  whom  he  holds  or  attorn  to  a  third   person.*"     And 
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again:  "A  tenant  while  the  relation  of  landlord  and  tenant  ex- 
ists cannot  rent  from  one  who  has  acquired  title  hostile  to  that 
of  his  landlord,  though  it  l)e  a  better  title."  And  in  Bn/an 
V.  Winhutm,  43  Id.  28,  it  is  held:  "'A  tenant  in  possession 
cannot  disclaim  his  landlord's  title  without  surrendering  pos- 
session to  him.  He  cannot  collude  with  and  altorn  to  another 
to  the  prejudice  of  his  landlord.-'  Wthan  v.  Jamen^  79  N.  C. 
349;  Hmces  v.  iShau\  100  Mass.  187;  Oakf<  v.  Muirroe^  8  Cush. 
(Mass.)  282.  Judge  Snyder  in  treating  of  this  doctrine  in 
VoHe  V.  King.,  aupra^  at  page  240,  says:  ''This  doctrine  was 
unknown  at  the  common  law  and  is  an  estoppel  ///  pal^.  The 
only  tenant's  estoppel  known  when  Lonl  Coke  wrote  was  that 
strictly  by  the  indenture.  But  the  tenant's  estoppel  is  now 
no  longer  restricted,  as  it  is  founded  on  the  possession  and  not 
on  the  instrument  of  demise,  and  is  as  oi>erative  after  the  con- 
clusion of  the  lease  as  before,  and  until  that  x)ossession  is- 
ended.  It  is  only  when  there  is  fraud  or  mistake,  in  conse- 
(luence  of  which  one  takes  a  lease  of  land  that  he  will  not  te 
estopped  by  the  lease.  Taylor  on  Land.  &  Tent.,  section  89 
&  707;  Big.  on  Estop.  350;  Camrlllo  v.  Fohom,  49  Cal.  202; 
Aldemm  v.  AfUler,  15  Grat.  279;  Lock  v.  Franher^  79  Va. 
409;  Dohnou  v.  Vnlpepp&r^  23  Grat.  352."  In  Vo^  v.  King.,. 
Judge  Snyder  in  considering  the  question  as  to  whether  a 
tenant  in  possession  could,  by  mere  disclaimer  and  notice  to 
his  landloixl,  without  an  actual  surrender  of  the  premises, 
terminate  his  tenancy,  after  referring  to  the  case  of  WiUow 
v.  Weathrrah/^  1  Nott  &  McCord  373,  as  to  the  holding  in 
that  case  on  the  ciuestion  says:  "The  general  rule  seems  to 
be  that  when  the  tenant  disclaims  to  hold  under  his  lease,  and 
notice  of  this  fact  is  brought  home  to  the  landlord,  then  the 
relation  of  landlonl  and  tenant  ceases,  and  the  tenant  becomes 
a  trespasser  and  his  possession  is  adverse,  and  the  landlord 
may  by  action  dispossess  him  without  notice  to  quit.  If  the 
tenant,  with  notice  to  the  landlord,  disclaims  the  tenure  and 
claims  the  fee  adversely  in  right  of  himself  or  a  third  i)erson, 
or  attorns  to  another,  his  possession  then  l)ecomes  a  tortious 
one  by  the  forfeiture  of  his  right,  and  the  landlord's  right  of 
entry  is  complete,  and  he  may  sue  at  any  time  within  the 
period  of  limitation  from  that  time.  WilliHfpn  v.  Wafi'ijt^^  3 
Pet.  43;  Kafu^  v.  Bfoodgood,  7  Johns.  Chy.  90;  Tyler  on 
Eigel,  311;  Wi/d  v.  AV/^?.//,  lOGrat.  405;  J//7//>/' v.  WiUiamH, 
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15  Grat.  213,  219;  CVx^ei/  v.  Potter,  22  W.  Va.  120."  In 
Bofkin  V.  Aimold,  45  W.  Va.  90,  (syl.  pt.  3),  it  is  held: 
''Where  a  person  claiming  title  takes  a  lease  of  the  same  land 
under  a  different  title  in  the  absence  of  fraud  or  mistake,  he 
is  estopped  to  deny  his  landlord's  title  or  possession."  And 
in  Church  v.  Arhle,  49  W.  Va.  92,  (syl.  pt.  2):  'In  an 
action  of  unlawful  detainer  by  a  landlord  against  a  tenant 
the  tenant  cannot  deny  the  landlord's  title."  Counsel  for 
defendant  rely  particularly,  upon  said  case  of  WiUhon,  v. 
Watkins^  and  ask  the  especial  attentipn  of  this  Court  to  that 
case  in  support  of  their  position.  In  this  case  Justice  Baldwin, 
after  stating  the  rule  of  estoppel  precluding  the  tenant  from 
controverting  landlord's  title  and  creating  because  of  the  hard- 
ship of  that  case  the  exception  relied  upon  by  plaintiff  in  error, 
at  page  53  says:  "Incase  in  1  Nott  &  McCord,  374,  the  court 
decide  that  where  a  defendant  enters  under  a  plaintiff,  he  shall 
not  dispute  his  title  while  he  remains  in  possession,  and  that  he 
must  first  give  up  his  possession,  and  bring  his  suit  to  try 
titles.  To  the  correctness  of  this  principle  we  yield  our  as- 
sent, not  as  one  professing  to  be  peculiar  to  South  Carolina, 
but  as  a  rule  of  the  common  law  applicable  to  the  cases  of 
fiduciary  jwssession  before  noticed.  It  is  laid  down  as  a 
general  rule  embracing  in  terms  tenants  in  common,  trustees, 
mortgagees  and  lessees,  but  disallowing  none  of  the  excep- 
tions or  limitations  which  qualify  it,  and  exclude  from  its 
operation  all  cases  where  the  possession  has  become  adverse, 
where  the  party  entitled  to  it  does  not  enter  or  sue  within 
the  time  of  the  statute  of  limitations,  or  give  any  good  rea- 
son for  his  delay;  leaving  the  rule  in  full  force  wherever  the 
suit  is  brought  within  the  time  prescribed  by  law.'"  In  that 
case  the  statute  of  limitations  was  five  years  and  as  stated 
in  the  syllabus,  the  act  of  limitations  had  run  out  four  times 
before  the  landlord  had  done  any  act  to  assert  his  right  to 
the  land,  and  as  the  court  said  at  page  49:  "No  injury  can 
be  done  the  landlord  unless  by  his  own  laches.  If  he  sues 
within  the  period  of  the  act  of  limitations  he  must  recover; 
if  he  suffer  the  time  to  pass  without  suit  it  is  but  the  com- 
mon case  of  any  other  party  who  loses  his  right  by  negli- 
gence and  loss  of  time."  There  was  no  time  lost  in  the  case 
at  bar.  The  suit  was  brought  within  the  same  month  in 
which  the  lease  of  the  defendant  expired,  and  the  acceptance 
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of  a  lease  by  the  defendant  Davis  under  the  adverse  title 
of  Ashby  (4  af.  At  the  next  succeeding  term  of  the  United 
States  Supreme  Court,  after  the  decision  of  the  case  of  117/- 
Ih^Ofi  V.  Watkhiif,  Justice  Baldwin  delivering  the  opinion  of 
the  court  in  Peyton  v.  St'dh^  5  Pet.  485,  referring  to  his 
former  opinion-says:  "In  the  case  of  WH/iHtHi  v.  Watlins, 
(3  Peters,  44)  decided  at  the  last  term,  this  court  considered 
and  declared  the  law  to  be  settled,  that  a  purchavse  by  a  tenant 
of  an  adverse  title  claiming  under  or  attorning  to  it,  or 
any  other  disclaimer  of  tenure  with  the  knowledge  of  the 
landlord,  was  a  forfeiture  of  his  term;  that  his  possession  be- 
came so  far  adverse  that  the  act  of  limitations  could  begin  to 
run  in  his  favor  from  the  time  of  such  forfeiture;  and  the 
landlord  could  sustain  ejectment  against  him  without  notice 
to  quit,  at  any  time  before  the  i^eriod  prescril)ed  by  the 
statute  had  expired  by  the  mere  force  of  the  tenure,  without 
any  other  evidence  than  the  proof  of  the  tenancy;  but  that 
the  tenant  could  in  no  case  contest  the  right  of  his  landlord 
to  possesion,  or  defend  himself  by  any  claim  or  title  advei*se 
to  him,  during  the  time  which  the  statute  has  to  run. 

''If  the  landlord  suffei-s  it  to  run  out  without  making  an 
entry  or  bringing  a  suit,  each  i)arty  may  stand  upon  their 
right;  but  until  then  the  possession  of  the  tenant  is  the  pos- 
session of  the  landlord. 

"Tested  by  these  principles,  the  purchase  from  Phillii^s  in 
1814  can  have  no  effect  on  the  merits  of  this  case.  Though 
the  possession  of  Stith  became  from  that  time  adverse  for 
these  specified  purposes,  it  remained  fiduciary  for  all  others. 
He  could  not  assert  an  adversary  title  without  surrendering 
possession.  The  law^  recognizes  him  as  having  no  rights  of 
property  in  the  lands  unless  such  as  grow  out  of  his  tenure'; 
hi^  title  must  remain  dormant,  while  he  retains  possession  for 
a  less  term  than  prescribed  by  law;  it  may  l)ecome  active 
whenever  he  abandons  the  possession,  or  it  is  protected  by 
the  limitation.''  Wihh'  Lexsrew  Serpell,  10  Grat.  405.  The 
overwhelming  w^eight  of  authorities  sustain  the  proposition 
that  a  tenant  taking  possession  of  land  under  any  person  is 
not  at  liberty  to  question  the  title  of  the  i)ei'son  under  whom 
he  holds,  nor  to  attorn  to  a  third  person.  The  action  of 
unlawful  detainer  is  a  purely  possessory  action  and  does  not 
go  to  the  title.     It  matters  not  to  the  tenant  how  the  land- 
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lonl  came  in  possession,  after  accepting  the  possession  under 
him  the  tenant  cannot  question  his  title  and  has  no  right  to  col- 
hide  with  persons  out  of  possession  in  order  to  defeat  the  pos- 
session of  his  landlord;  as  is  well  said  in  jShnmo/hs  v,  Bobert' 
xr///,  Hupra^  at  page  54.  ''If  such  sharp  practice  was  tolemted 
by  courts  of  justice  this  important  possessory  action  would  be 
worthless."'  The  facts  in  the  case  show,  indeed  it  appears  in 
the  petition  for  writ  of  error  in  this  case,  that  ''The  plaintiff 
claimed  title  to  a  tract  of  land  in  said  county,  and  in  May, 
1902,  rented  a  portion  of  said  land  to  the  petitioner  from  that 
date  until  the  first  day  of  March,  1903.  After  this  rental 
W.  Lr.  Ashby,  E.  T.  Crawford  and  1).  G.  Courtney  ac- 
riuired  title  to  a  tract  of  land  the  lines  of  which  latter  tract 
coveixnl  the  lands  rented  by  your  {petitioner  from  said  Stover;" 
and  states  that  after  the  expiration  of  petitioner's  lease  with 
Stover  he  took  a  lease  from  said  parties,  and  notified  Stover 
of  the  fact  that  he  was  occupying  said  land  as  an  agent  of  the 
other  parties  claiming  that  at  the  termination  of  his  lease  with 
Stover  he  could  thus  turn  over  the  i)ossession  to  the  claim- 
antii  of  the  hostile  title.  As  has  been  shown  the  relation  of 
landloi\l  and  tenant  did  not  cease  to  exist  at  the  end  of  the 
time  for  which  he  had  leased,  if  he  remained  in  possession 
after  tliat  time  it  was  the  province  of  the  plaintiff  to  treat 
him  as  a  tenant  or  as  a  trespasser,  at  his  option,  in  case  he 
claimed  to  be  holding  adversely  and  under  a  hostile  title. 
Section  211,  chapter  50,  Code,  provides:  "If  any  forcible 
or  unlawful  entry  l^e  made  upon  land,  or  if,  when  the  entry 
was  lawful,  the  tenant  detain  possession  of  land  after  his  right 
has  expii*ed,  without  the  consent  of  him  who  is  entitled  to  the 
possession,  the  party  so  turned  out  of  the  possession,  no 
matter  what  right  or  title  he  had  thereto,  or  the  party 
against  whom  such  possession  is  unlawfully  detained,  may 
commence  suit  to  obtain  possession  of  the  land  and  damages 
for  its  detention,  within  two  years  after  the  cause  of  action 
accrues,  l)efore  any  justice  of  the  county  in  .which  such  land 
or  the  greater  part  thereof  is  situated.''  This  section  is  too 
plain  to  1)e  misunderstood,  that  the  action  is  simply  for  the 
possession  to  which  the  plaintiff  is  entitled  and  is  entirely 
•independent  of  the  title  to  the  land.  And  section  217 
specifically  provides  that  the  judgment  in  such  suit  "Shall 
not  l>ar  any  subsequent  action  of  ejectment  brought  by  either 
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party."  In  a  long  line  of  decisions  it  has  become  a  settled 
rule  in  this  State  that  after  the  termination  of  a  lease  the 
landlord  at  his  election  may  treat  the  tenancy  as  one  at  suf- 
ference,  or  the  holding  over  as  a  trespass,  and  in  either  case 
the  tenant  in  an  action  for  possession  is  estopped  to  dispute 
the  title  of  his  landlord  within  the  period  of  the  statute  of 
limitations. 

There  is  no  error  in  the  judgment  of  the  circuit  court  and 
the  same  is  affirmed. 

Aflnned. 


CHARLESTON 

HORNAGK   ?•.    ImBODEN. 

Submitted  January  17,  1905.      Decided  February  14,  1905. 

1.  Tax  Sale. 

Failure  to  make  out  and  swear  to  a  list  of  lands  delinquent  for 
taxes  by  the  first  Monday  in  June,  as  required  by  Code,  1887,  chap- 
ter 30,  section  18,  will  not  invalidate  a  deed  under  a  tax  sale.  (p. 
207.) 

2.  Tax  Sale. 

Failure  to  post  a  list  of  lands  delinquent  for  taxes  as  required  by 
section  20,  chapter  30,  Code  1887,  will  not  invalidate  a  tax  deed. 
(p.  207.) 

3.  Tax  ^ALR—lrrtgularUies  Cured  by  2>eed. 

Failure  to  present  a  list  of  lands  delinquent  for  taxes  to  the 
county  court  at  the  levy  term  as  required  by  Code  1887,  chapter 
30,  section  21,  and  presenting  it  at  a  later  term,  will  not  invalidate 
a  tax  deed.    (p.  208.) 

4.  Tax  Sale. 

The  fact  that  a  list  of  lands  delinquent  for  taxes  was  acted  on  at 
a  special  term  of  a  county  court,  in  the  call  for  which  no  reference 
was  made  to  action  on  such-  list,  will  not  invalidate  a  tax  deed. 
(p.  208.) 

5.  Tax  Sale— /)ch'n^iecn«  Lands. 

A  report  of  sales  of  delinquent  lands  was  not  required  by  Code 
1887,  chapter  31,  sections  10  and  12,  to  have  a  column  for  the  day 
of  sale,  or  to  state  the  particular  day  of  sale.    (p.  209.) 

6.  Tax  Sjllk— Irregularities  Cured  by  Deed. 

The  fact  that  an  affidavit  to  a  list  of  sales  of  delinquent  land 
contains  no  venue  and  does  not  show  of  what  county  the  notary  is 
a  notar>*  will  not  invalidate  a  tax  deed.     (p.  210.) 
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Appeal  from  Circuit  Court,    Fayette  County. 

Bill  by  George   Hornage  and   others   against  G.  W.  Em- 

boden  and   others.     Decree   for  defendants,    and   plaintiffs 

appeal. 

Aifii^ned. 

Dillon  &  Nuckalls,  for  appellants. 

A.  N.  Campbell  and  E.  M.  MoPeak,  for  appellees. 

Brannon,  President: 

Six  tracts  of  land,  in  all  six  hundred  and  thirty -six  acres, 
were  sold  in  1897  for  taxes  for  1895  and  1896,  in  Fayette 
county  in  the  name  of  Gersham  Bulkley,  and  purchased  by 
G.  W.  Imboden  and  J.  R.  Koontz,  and  George  Hornage  and 
H.  V.  J.  Swain,  claiming  as  owners  of  the  land  under  Bulk- 
ley,  brought  a  chancery  suit  to  set  aside  the  tax  deed  made 
under  said  tax  sale,  and  the  court  having  dismissed  the  bill 
Hoi-nage  and  Swain  appeal. 

One  ground  of  assault  upon  the  tax  deed  is,  that  the  sher- 
iff did  not  make  out  and  swear  to  the  delinquent  lists  before 
the  first  Monday  in  June  as  required  by  section  18,  chapter 
30,  Code  1887,  but  delayed  so  doing  until  August.  From 
this  it  is  argued  that  there  were  legally  no  delinquent  lists, 
and  no  delinquency.  State  v.  McEldmoney^  54  W.  Va.  695, 
holds  that  this  defect  is  cured  by  Code,  chapter  31,  section  25, 
and  close  of  opinion  in  Starr  v.  Sampselle^  47  S.  E.  258. 

Another  ground  of  assault  on  the  tax  deed  is,  that  the  de- 
linquent lists  were  not  i)osted  as  required  by  Code,  section 
20,  chapter  30.  The  only  evidence  of  such  failure  is  that  the 
affidavits  to  the  lists  are  dated  6th  and  23rd  of  August,  the 
same  date  of  their  presentation  to  the  county  court,  and  it  is 
thence  inferred  that  the  lists  had  not  been  posted  before 
those  dates.  It  may  be,  and  likely  is,  the  case  that  they  were 
posted  before  being  sworn  to.  I  hardly  think  this  would 
matter,,  as  they  would  be  notice.  By  section  14,  chapter  65, 
Acts  1875,  it  is  provided  that  the  list  should  be  posted  "af- 
ter being  verified  as  aforesaid;"  thus  requiring  a  sworn  list 
to  he  posted;  but  section  20,  chapter  30,  Code  1887,  provid- 
ing for  posting,  has  no  such  provision.  Chapter  13,  Acts 
1881,  left  that  clause  out,  and  it  has  ever  since  been  out.  The 
<;hange  means  something.      It  does  not  seem  probable  that 
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the  Legislature  would  require  the  sheriff  to  swear  to  the  list 
until  he  presented  it  to  the  court.  He  can  collect  up  to  that 
time.  What  if  he  should  swear  long  before  court,  and  collect 
afterward?  He  would  not  be  guilty  of  perjury.  The  Codes 
of  1887  and  1899  say  that  ''the  sheriff  or  collector  returning 
such  list"' shall  make  the  affidavit.  What  is  '"returning"'? 
I  think  it  is  the  delivery  of  the  delinquent  list  to  the  court. 
As  to  the  list  of  lands  improperly  charged  it  says  the  sheriff 
'*on  returning''  it  shall  make  its  affidavit.  Both  provisions 
mean  the  same.  Besides  this,  failure  to  post  will  not  over- 
throw the  deed.  Section  25,  chapter  81,  Ccxle  1887,  has  the 
broad  provision  that  no  irregularity  in  the  proceedings  under 
wiiich  the  sale  is  made  shall  affect  it,  unless  it  api>ear  on  the 
face  of  the  proceedings  in  the  clerk's  office.  The  law  does 
not  require  the  i)osting  to  so  appear.  The  omission  does  not 
so  appear.     Flanamm  (*<(Sf>^  10  Clrat.  421. 

Another  ground  of  assault  on  the  deed  is,  that  the  sheriff 
did  not  return  the  delinquent  lists  to  the  July  term  of  the 
county  court,  tliat  being  the  levy  term,  as  required  by  Code, 
chapter  80,  section  21.  I  think  that  as  this  relates  to  the 
time  of  the  return,  it  is  an  irregularity  in  the  "return"'  of 
the  delinquent  list  cured  by  the  letter  of  section  25,  as  held  in 
Sf(tt('  V.  McKldoirfici/,  It  says  that  ''no  irregularity,  error  or 
mistake  in  the  delincpient  list,  or  the  return  threreof,  or  the 
affidavit,"  shall  invalidate  or  affect  the  deed.  We  may  surely 
say  that  the  act  of  delivery  of  the  list  to  the  court  is  a 
part  of  the  act  of  the  "'return'"  of  the  list,  and  the  omis- 
sion to  make  the  delivery  to  a  particular  term  of  court 
is  covered  by  the  words  "irregularity,  error  or  mistiike." 
Those  words  signify  an  assiduous  intent  to  cure  such  a  de- 
fect. It  could  not  be  plainer,  unless  the  law  should  say  in 
words  that  failure  to  return  at  a  particular  term  should  not 
harm  the  deed. 

Another  ground  for  assault  upon  the  deed  is,  that  the  de- 
lin(iuent  lists  were  presented  to  the  county  court  at  a  special 
term  in  August,  and  that  the  call  for  it  did  not  embrace  action 
upon  such  lists.  It  is  contended  that  the  delinquent  lists 
were  never  approved  by  the  county  court,  and  therefore  there 
were  never  any  legal  delinquent  lists,  because  the  court  which 
acted  upon  them  was  without  jurisdiction  to  act  upon  them.  It 
is  true  that  it  has  been  held  that  a  special  session  of  a  county 
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court  can  act  only  on  the  subjects  si)ecified  in  the  call  for  the 
session,  and  this  is  jurisdictional,  that  is,  action  upon  other  mat- 
ters is  action  without  jurisdiction.  Hamilton  v.  Cowdy  Courts 
38  W.  Va.  71.  But  we  must  not  here  forget  the  broad  curative 
provisions  of  section  25,  chapter  31,  Code  1887.  It  says  that 
an  irregularity  shall  not  invalidate  a  sale,  unless  it  be  such 
*'as  materially  to  prejudice  and  mislead  the  owner  of  the  real 
estate  so  sold  as  to  what  iwrtion  of  his  real  estate  was  so  sold, 
and  when  and  for  what  year  or  years  it  was  sold,  or  the  name 
of  the  purchaser  thereof;  and  not  then,  unless  it  be  clearly 
proved  to  the  court  or  jury  trying  the  case  that  but  for  such 
irregularitv  the  former  owner  would  have  redeemed  the 
land.*"  I  have  said  that  so  far  as  concerns  the  time  or  term 
of  return  a  defect  is  cured;  and  therefore  we  have  now  the 
single  question  whether  this  si)ecial  term  feature  will  kill  the 
sale.  Does  the  fact  that  the  return  was  to  a  special  term  not 
called  to  act  on  such  lists  materially  prejudice  and  mislead 
the  owner  in  the  respects  specified  in  the  statute?  And, 
further,  does  it  appear  that  but  for  the  return  of  lists 
to  such  a  term  the  owner  would  have  redeemed?  It  has 
not  been  shown  by  oral  evidence  that  but  for  this  de- 
fect he  would  have  redeemed;  but  granting  that  under 
McAllister  v.  Cattrille^  24  W.  Va.  173,  such  evidence  can- 
not be  demanded  of  the  owner,  we  must  see  that  the  defect 
is  such  as  misled  the  owner  and  prevented  redemption.  We 
cannot  see  that  the  defect  is  such.  Can  we  realize  that 
the  mere  fact  that  the  lists  went  before  a  special  term  rather 
than  a  regular  term  misled  the  owner  and  prevented  redemp- 
tion? And  is  not  this  irregularity'  cured  also  by  the  words 
of  section  25  above  given  that  "no  irregularity,  error  or  mis- 
take in  the  delinquent  list  or  the  return  thereof"  shall  invali- 
date the  tax  deed  ?  This  defect  relates  to  the  return  of  the 
list;  the  court  action  is  a  part  of  it;  the  return  is  not  complete 
without  it. 

Another  ground  of  assault  upon  the  deed  is,  that  the  sale 
report  does  not  show  the  date  of  sale.  Code,  1887,  chapter 
31,  section  49,  does  not  require  the  list  of  sales  to  show  the 
day  of  sale.  The  sheriflF  seems  to  have  used  a  form  formerly 
used  giving  a  column  headed  '*date  of  each  sale,"  the  law 
formerly  requiring  that  column;  but  the  form  given  in  the 
statute  as  it  was  at  the  date  of  this  sale  did  not  contain  that 
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coluinn.  The  caption  says  that  the  sale  was  in  the  month  of  De- 
cember, 1897,  complying  with  the  then  statute.  The  omission 
to  put  the  day  of  sale  in  the  useless  column  does  not  affect 
the  sale.  Besides,  section  25  says  no  irregularity  in  the  sale 
list  shall  impair  the  deed.  And  again  the  omission  to  state 
the  day  in  that  column  cannot  be  held  to  have  misled  the 
owner  and  prevented  redemption. 

Another  ground  of  assault  on  the  deed  is,  that  the  sheriff 
failed  to  append  an  affidavit  to  the  sale  list.  This  is  predicated 
on  the  sole  ground  that  the  notary's  certificate  does  not  show 
of  what  county  he  is  a  notary,  has  no  venue  of  county,  and 
does  not  show  that  the  oath  was  administered  in  his  county. 
Why  this  objection?  The  letter  of  section  25  says  that  no  de- 
fect in  the  affidavit  will  avail.  But  without  regard  to  the 
statute^  it  is  doubtful  whether  the  affidavit  is  bad.  Want  of 
venue  does  not  destroy  an  affidavit,  if  it  appear  of  what  coun- 
ty the  notary  is  an  officer.  Kesler  v.  La/pham^  46  W.  Va. 
293.  The  list  is  a  sale  list  for  Fayette  county,  and  the  affi- 
davit recites  that  McVey  is  sheriff  of  that  county,  and  we  can 
look  to  other  parts  of  the  paper  than  the  jurat  to  collect  of 
what  county  Tansill  was  notary.  Carpentei*  v.  Dexter^  8 
Wall.  513,  529.  But  very  plainly  this  error  is  cured  by  the 
statute. 

We  will  affirm  the  decree. 


CHARLESTON 
rvnm  National  Tube  Co.  v.  Smith. 

Submitted  January  31,  1905.     Decided  February  14,  1905. 

1.  Exemption  Laws— Lea;  Fori  Qoverns. 

The  exemption  law  of  another  State  pertains  to  remedy,  and  will 
not  be  enforced  in  this  State,     (p.  212.) 

2.  ExBBffPTiON  Laws — Injwnction. 

Injunction  does  not  lie  against  a  garnishment  in  an  action  before 
a  justice  of  money  owing  by  the  garnishee  to  a  non-resident  debtor, 
on  the  ground  that  such  money  is  exempt  by  the  law  of  the  state 
of  residence  of  such  debtor,     (p.  216.) 
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3.  £quiTY  JuBisDicnoN — MaUiplicity  of  8¥iJt8, 

The  fact  that  a  person  is  sued  or  garnished  by  different  persons 
on  distinct  and-separate  demands,  having  no  connection,  or  the  fact 
that  the  same  question  of  law  may  arise  in  all  the  cases,  does  not 
give  equity  jurisdiction  to  enjoin  the  suits  on  the  principle  that 
equity  takes  jurisdiction  to  avoid  multiplicity  of  suits,    (p.  215.) 

4.  E}quiTY    JuBisDicnoN — Injuvictian—JuHice  of    Peace  IntfiresUd  in 
Suits. 

Ek)uity  has  no  jurisdiction  to  enjoin  a  justice  of  the  peace  from 
acting  in  an  action  before  him  because  of  his  interest  in  the  result, 
(p.  215.) 

5.  Injunction—  tiuUs  for  Same  Purpose  in  Different  States. 

Injunction  will  not  lie  to  restrain  the  prosecution  of  a  garnish- 
ment in  an  action  for  debt  before  a  justice  of  this  State  on  the 
ground  that,  in  another  state,  an  injunction  is  later  sued  out  and  is 
pending  enjoining  the  garnishee  from  paying  the  money,  under 
any  judgment  of  such  justice,    (p.  216.) 

Appeal  from  Circuit  Court,  Ohio  County. 
Bill  by  the  National  Tube  Company  against  G.  O.  Smith. 
Decree  for  defendant,  and  plaintiff  appeals. 

Wm.  H.  Hearne,  for  appellant. 

Stentz  &  HiTHCiNS  and  Russell  &  Russell,  for  appellee. 

Brannon,  President: 

The  National  Tube  Company  filed  a  bill  in  equity  in  Ohio 
county  against  George  O.  Smith,  stating  that  it  is  a  New 
Jersey  corx)oration  doing  business  in  this  State  in  the  manu- 
facture of  steel  and  iron  tubing,  and  employing  many  thous- 
ands of  men  in  this  and  other  states;  that  said  Smith,  a  resi- 
dent of  West  Virginia,  had  brought  one  hundred  and  forty- 
two  suits  before  justices  of  the  peace  of  Ohio  county  against 
employes  of  the  company  residing  in  Pennsylvania  on  claims 
assigned  to  Smith,  contracted  in  Pennsylvania  with  residents 
of  Pennsylvannia  and  still  residing  in  it;  that  no  process  in 
the  suits  had  been  served  on  the  non-resident  debtors,  but 
that  attachments  had  been  issued  in  them  and  served  on  the 
company  as  garnishee;  that  said  suits  were  a  great  burden 
and  annoyance  to  the  company;  that  Smith  had  been  long 
engaged  in  the  pretended  buying  of  claims  arising  in  other 
states  against  employes  of  foreign  corporations  and  suing  on 
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them  in  Ohio  county,  and  garnishing  foreign  corporations 
doing  business  there,  either  paying  small  value  for  claims,  or 
on  agreement  for  half  the  recovery;  that  the  claims  thus  pur- 
chased were  debts  against  persons  who  became  debtors  in 
Pennsylvania,  and  that  they  as  employes  of  said  company 
had  earned  wages  in  that  state  for  which  the  company  was 
garnished,  and  the  purpose  of  said  assignment  and  suit  in 
West  Virginia  was  to  evade  the  statute  of  Pennsylvania 
which  entitled  those  employes  to  exempt  such  wages  from 
subjection  to  the  debts  sued  on;  that  not  only  were  those 
employes  entitled  to  the  exemption,  but  a  Pennsylvania 
statute  made  the  assignments  of  the  claim  illegal  and  void.  The 
bill  charged  that  the  purchase  of  the  claims  by  Smith  was 
champertous;  also  that  an  arrangement  had  been  made  be- 
tween Smith  and  the  justices  that  no  justice's  fees  were  to  be 
charged  Smith,  unless  the  company  should  answer  that  it 
had  funds  of  the  debtors,  and  that  this  is  contrary  to  public 
policy;  that  one  of  the  debtors  sued  tefore  the  justice, 
Javens,  had  obtained  from  a  court  in  Pennsylvania  an  injunc- 
tion restraining  the  company  from  paying  Smith  the  money 
owed  by  the  company  to  Javens  and  that  others  were  about 
to  enjoin;  that  if  judgment  should  te  given  by  the  justices 
in  Ohio  county,  the  company  would  likely  be  sued  for  the 
same  money  in  Pennsylvania  and  }3e  compelled  to  pay  over 
again  these  same  debts  and  thus  lose  a  large  sum.  The  bill 
asked  an  injunction  against  Smith  to  forbid  him  from  prose- 
cuting said  pending  suits  or  instituting  other  suits  on  like 
claims,  and  injunction  was  awarded,  but  afterwards  on  de- 
murrer the  bill  was  dismissed  and  the  injunction  dissolved, 
and  the  company  appealed. 

The  defendant  contests  the  jurisdiction  of  equity  to  enter- 
tain this  suit.  One  ground  on  which  the  plaintiff  rests  such 
jurisdiction  is,  that  the  debts  due  from  the  defendant  are  for 
wages  of  laboring  men  in  the  service  of  the  company,  and 
that  those  laborers  earned  the  w^ages  in  the  state  of  Pennsyl- 
vania, and  reside  there,  and  by  its  laws  such  wages  are  exempt 
from  the  debts  to  which  it  is  sought  by  the  garnishment  of  the 
defendant  in  this  State  to  subject  them  to  debts  there  made, 
and  that  those  debts  were  assigned  and  sued  ui)on  in  this  State 
with  purpose  to  evade  the  exemption  law  of  Pennsylvania. 
To  sustain  this  ground  for  jurisdiction  we  must  practically  en- 
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force  the  law  of  another  state,  in  contradiction  of  the  rule 
that  the  laws  of  a  state  have  no  force  beyond  its  territorial 
limits,  and  therefore  exemption  laws  of  another  state,  which 
pertain  to  remedy  merely,  will  not  be  enforced  in  this  State. 
SteveiiH  V.  Br(mn,  20  W.  Va.  450;  12  Am.  &  Eng.  Ency.  L., 
(2d.  Ed.)  78.  But  we  are  told  that  jurisdiction  under  this 
head  is  sustained  by  12  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  80  say- 
ing: "That  the  rule  of  comity  between  states  will  not  per- 
mit a  creditor  residing  in  one  state,  or  his  assignee,  to  avail 
himself  of  the  process  of  the  courts  of  another  state  for  the 
purpose  of  evading  the  exemption  laws  of  his  own  state,  and 
if  he  attempts  to  do  so,  such  law  should  be  recognized  and 
effect  given  to  them.''  It  may  be  safely  asserted  that  this  is 
not  the  sound  rule,  as  appears  from  the  same  volume,  p.  78. 
We  find  in  that  volume  p.  256:  "It  may  be  regai-ded  as  set- 
tled that  a  court  of  equity  has  jurisdiction  to  enjoin  a  resi- 
dent creditor  from  instituting  or  prosecuting  an  action  or 
proceeding  in  another  state  for  the  purpose  of  evading  the 
exemption  laws  of  his  state,  and  of  collecting  his  claim  by 
subjecting  to  its  satisfaction  property  or  credits  which  the 
debtor  could  claim  as  exempt  if  the  action  or  proceeding  were 
brought  within  the  state.  And  in  such  a  case  an  injunction 
should  generally  be  granted." 

This  means  that  injunction  lies  in  one  state  to  enforce  its 
own  exemption  law.  It  means  that  an  injunction  will  go 
against  a  person  resident  in  a  state,  to  operate  in  person  on 
him,  to  prevent  his  suing  in  another  state  to  subject  in  that 
other  state  wages  exempt  in  favor  of  person  residing  in  the 
former  state,  which  would  be  exempt  if  he  were  sued  there. 
This  is  not  enforcing  the  law  of  another  state.  It  seems  both 
creditor  and  debtor  must  reside  in  the  same  state  for  such 
injunction.  The  case  of  K.  C,  cb  Co.  v.  Ou7iningham^  7 
Kansas  App.  47,  holds  that  Kansas  will  execute  the  exemp- 
tion law  of  another  state  and  protect  wages  of  employes 
earned  in  another  exempt  by  its  laws.  Say  the  same  of  M. 
iSb  R.  Go.  V.  Malthy^  34  Kan.  171.  Without  disregarding 
ing  Stevens  v.  Broaon^  20  W.  Va.  450,  and  the  current  of 
authority,  we  cannot  so  hold.  I  add  that  the  Maltby  Case 
says  that  the  wages  were  exempt  under  the  exemption  law  of 
both  states.  Further,  they  were  not  injunctions.  They 
were  contests  in  the  garnishee  cases.    They  do  not  aid  equity 
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jurisdiction.  DraJce  v.  Railroad^  69  Mich.  168,  was  not  in- 
junction, but  appeal  in  a  garnishment  case.  It  holds  that 
assignment  of  a  debt  to  assist  the  creditor  to  evade  the  ex- 
emption law  of  a  state  by  suit  in  another  state  is  invalid. 
That  is  a  matter  contestable  in  the  garnishment  suit.  So 
with  the  holding  that  such  wages  cannot  be  attached.  These 
cases  are  not  our  question  —  which  is — equity  jurisdiction  in 
this  case.  Wfight  v.  Railroad^  56  Amer.  R.  747,  only  holds 
that  Nebraska's  exemption  law  applies  to  non-residents.  It 
was  in  the  same  action  also,  and  does  not  touch  jurisdiction 
of  equity.  Chicago^  dx.  v.  Moore^  28  Am.  St.  R.  534,  does  not 
touch  our  question,  l)ecause  it  simply  holds  that  a  valid  judg- 
ment on  garnishment  is  good  in  another  state  and  payment  of 
it  protects  the  garnishee.  Waha^ih  v.  Dougan,  34  Am.  St.  R. 
74,  involved  the  right  to  garnish  in  another  state,  the  right 
being  tried  in  the  same  suit.  It  does  not  touch  equity  juris- 
diction. Pierce  v.  Chicago^  36  Wis.  283,  touches  what  the 
garnishee  must  do  in  defense,  the  force  of  a  judgment  against 
him,  and  the  presumption  that  the  exemption  laws  of  the  two 
states  are  the  same.  Martin  v.  Railroad^  50  Hun.  347,  is 
upon  the  force  of  a  judgment  on  garnishment  in  another  state, 
arising  in  an  action  to  compel  payment  over  again  of  wages, 
in  which  also  it  was  said  it  seeing  such  wages  are  not  attacha- 
ble. It  does  not  touch  equity  jurisdiction.  The  law  alx>ve 
last  quoted  does  not  mean,  for  illustration,  that  injunction 
lies  in  West  Virginia  to  enjoin  garnishment  here  of  wages 
earned  in  another  state,  payable  there  to  a  person  there  resi- 
dent, though  exempt  by  the  law  of  that  other  state. 

Pennsylvania  could  thus  enjoin  the  owners  of  debts  there 
resident  from  suing  in  West  Virginia  to  subject  wages  going 
to  persons  resident  in  Pennsylvania  and  exempt  by  its  law. 
Injunction  is  given  in  the  case  above  supposed,  where  it  lies, 
as  there  is  no  other  remedy,  as  the  state  where  the  suit  is  will 
not  enforce  the  law  of  the  other  state  under  which  exemption 
is  claimed,  I  think  the  cases  will  show  this  to  be  the  case. 
AUefi  V.  Buchumuin^  38  Am.  St.  R.  187;  Mumper  \,  Wilson^ 
2  Id.  238  and  note;  Steimrt  v.  Thompson^  97  Ky.  575;  Keyser 
V.  Rke,  47  Md.  203;  28  Am.  R.  448;  Freeman  on  Execution, 
section  209.  Injunction  can  prevent  one  in  a  state  from 
carrying  on  a  suit  in  another  state.  4^^^^^  v.  Fredlocl\  52  W. 
Va.  232 
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Jurisdiction  in  equity  cannot  be  on  the  ground  of  avoiding 
multiplicity  of  suits.  These  demands  are  in  favor  of  differ- 
ent persons,  against  different  persons,  having  no  connec- 
tion with  each  other,  not  at  all  upon  a  common  demand, 
the  demand  resting  on  and  involving  different  facts.  The 
mere  fact  that  the  garnishment  is  of  one  debtor  will  not 
give  jurisdiction,  though  there  is  a  legal  question  common 
to  all  — that  is,  whether  wages  earned  in  Pennsylvania 
by  persons  resident  there,  payable  there,  exempt  by  its 
laws,  can  be  assigned  or  garnished  in  West  Virginia  at 
all  against  a  foreign  corporation.  There  is  no  fund  com- 
mon to,  or  in  contest  tetween,  divers  persons — no  community 
of  interest.  The  statement  of  equity  jurisdiction  to  avoid 
multiplicity  of  suits  in  Hogg's  Eq.  Principles,  469,  will  not 
justify  this  case.  "Injunction  will  not  lie  to  prevent  multi- 
plicity of  suits  which  would  lie  between  different  parties, 
though  the  issue  in  each  case  must  be  determined  on  the  same 
state  of  facts."  ''Exjuity  will  not  stay  a  creditor  in  his 
effort  to  secure  the  money  which  his  debtor  owes  him,  from 
the  fact  that  there  are  many  creditors  pursuing  the  same 
debtor,  and  there  will  be  a  multiplicity  of  suits.  Attachment 
creditors,  whose  debts  are  distinct,  and  arise  out  of  separate 
transactions,  who  had  no  common  interests,  cannot  l>e  joined 
by  the  debtor  in  one  suit  in  eriuity,  in  order  to  avoid  multi- 
plicity of  suits.  And  generally  actions  by  different  persons 
on  distinct  and  separate  grounds  do  not  constitute  a  multi- 
plicity of  suits  which  a  court  of  eciuity  will  enjoin."  Beach 
on  Imjunctions,  section  589;  High  on  Injunctions,  section  65. 
The  fact  that  the  same  question  of  law  arises  as  to  the  sev- 
eral debts  does  not  give  such  jurisdiction.  Murphy  v.  Mayoi\ 
22  Am.  St.  R.  3i6;  Tnhene  v.  IIUhoIh   QnitraU  35  Id.  642. 

Equity  jurisdiction  cannot  stand  on  the  theory  that  the 
justices  have  an  illegel  arrangement  with  Smith  touching 
fees.  If  the  justices  have  such  interest  as  renders  them  un- 
just, partial  judges,  the  remedy  is  not  injunction  but  prohi- 
bition. 16  Ency.  PL  &  Prac.  1124;  ForM  Coal  Co.  v.  Doo- 
h'tt/e,  54  W.  Va.  210. 

E^luity  jurisdiction  cannot  be  sustained  on  the  ground  that 
injunctions  are,  or  will  be,  instituted  in  Pennsylvania  against 
payment  to  Smith  under  a  West  Virginia  recovery  against 
the  company.     The  plea  of  another  suit  pending  will  not  be 
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good  if  the  suit  is  pending  in  a  court  of  another  state.  1  Cyc. 
36;  Fletcher,  Eq.  PI.  &  Prac.  section  258;  Stanton  v.  Emhryy 
93  tr.  S.  548;  In^.  Co.  v.  Brune,  96  Id,  588;  Dinn^  v.  J/wvVx, 
76  Va.  27.  It  is  true  that  there  is  an  exception  to  the  above 
rule,  namely,  that  when  there  is  garnishment  in  one  state  and 
an  action  in  another  state  for  the  same  debt  garnished,  the 
garnishment  suit  if  prior  in  date  may  be  pleaded  to  abate  or 
suspend  the  latter  suit,  because  the  garnishment  fastens  the 
debt,  and  the  garnishee  may  be  compelled  to  pay  the  debt 
twice,  if  the  action  is  not  abated  or  suspended  until  the  deci- 
sion of  the  garnishment  suit.  1  Cyc.  37;  9  Ency.  PI.  &  Prac. 
857.  But  the  two  suits  must  involve  the  recovery  of  the 
same  demand.  The  Pennsylvania  suit  is  not  to  recover  the 
debt,  but  is  only  an  injunction  prohibiting  the  company  from 
paying  under  the  garnishment,  and  besides  is  later  in  date. 
1  Cyc.  38.  Rather  might  we  say  that  the  West  Virginia 
suit  could  be  pleaded  in  the  Pennsylvania  suit.  The  law 
adverted  to  would  say  that  the  pendency  of  the  garnishment 
could  be  pleaded  in  an  action  at  law  by  the  creditor  to  recover 
the  debt  garnished  from  the  garnishee;  but  this  state  of  things 
is  not  before  us.     It  is  claimed  that  we  issue  an  injunttion. 

There  being  no  jurisdiction  in  equity  we  do  not  discuss  the 
assignability  of  the  demands  on  which  the  actions  before  the 
justice  were  brought,  whether  the  claims  w^ere  assigned, 
whether  there  was  jurisdiction  in  the  justices  to  garnish  the 
plaintiff  company,  whether  the  assignment  was  void,  or  any 
question  involved  in  the  merits.  Those  questions  are  cogniz- 
able in  the  actions  before  the  justices  and  on  appeal, 

Therefore,  we  affirm  the  decree  simply  for  want  of  juris- 
diction for  the  injunction. 

AfUnned, 
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CHARLESTON. 

LoYD  V.  Blackburn  et  aL  i  w  »gi 

Submitted  February,  7,  1905.     Decided  February  21,  1905.  |  Sonj 

1.    Trespass  to  Realty— Cutiinj/  Timber— In j miction  to  Beatrain—Al- 
legations  in  Bill. 

A  court  of  equity  has  jurisdiction  to  enjoin  the  cutting  and  re- 
moval of  timber  growing  upon  the  plaintiff's  land,  if,  in  the  bill 
filed  for  that  purpose,  it  is  clearly  averred  that  the  plaintiff  has 
good  title  to  the  land,  and  that  the  defendants  cutting  and  remov- 
ing the  same  are  insolvent:  but  if  the  insolvency  is  denied  by  the 
defendants,  the  injunction  will  be  dissolved  upon  motion,  unless  it 
appears  from  the  evidence  that  the  defendants  are  insolvent,  (pp. 
219,  220.) 

Appeal  from  Circuit  Court,  Braxton  County. 

Bill  by  Orange  J.  Loyd  against  Frank  Blackburn  and 
others.     Decree  for  defendants,  and  plaintiff  appeals. 

W.  E.  Hammond  and  Dulin  &  Fox,  for  api)ellant. 
HiNES  &  Kelly,  for  appellees. 

Sanders,  Juixie. 

On  the  2nd  day  of  November,  1899,  John  B.  Dunlap,  at- 
torney in  fact  for  J.  H.  Holt  and  R.  B.  Holt,  executors  of 
H.  A.  Holt,  deceased,  sold  to  George  W.  Hill  all  the  merchant- 
able timber  standing  on  a  tract  of  one  thousand  and  fifty 
acres  of  land  lying  on  Cedar  Creek,  in  Braxton  county,  by 
written  contract  of  that  date,  in  which  it  was  stipulated  that 
the  timber  on  the  land  should  be  manufactured  and  removed 
by  Hill  or  his  assignees  within  three  years  from  the  date 
thereof,  at  the  expiration  of  which  time  all  the  timber  re- 
maining on  the  land  should  revert  to  the  parties  of  the  first 
part,  or  their  assignees,  but  it  was  further  provided  that  Hill 
should  have  an  additional  year  in  which  to  remove  the  man- 
ufactured lumber  remaining  on  the  land  at  the  expiration  of 
the  three  years,  and  whenever  any  hollow,  cove  or  parcel  of 
said  land  should  be  cut  over  and  the  timber  removed  there- 
from within  the  first  and  second  years,  such  portions  thereof 
should  revert  to  the  grantors. 
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On  the  2nd  day  of  July,  1900,  the  said  executors  of  H.  A. 
Holt,  deceased,  by  deed  of  that  date,  conveyed  to  Homer  J. 
Loyd  one  hundred  and  twenty-five  acres  of  said  tract  of  one 
thousand  and  fifty  acres  of  land,  subject,  however,  to  the 
right  of  Hill  and  those  claiming  under  him,  to  remove  the 
timber  therefrom,  and  on  the  7th  day  of  May,  1903,  Homer 
J.  Loyd  conveyed  the  said  one  hundred  and  twenty-five  acres 
of  land  to  Orange  J.  Loyd,  the  plaintiff;  and  on  October  9, 
1901,  George  W.  Hill  sold  to  the  Highland  Luml^er  Co., 
which  is  composed  of  the  defendants,  the  timber  remaining 
on  the  one  thousand  and  fifty  acre  tract  of  land.  Hill  having 
previously  cut  some  of  the  white  oak  which  was  suitable  for 
making  staves,  the  Highland  Lumter  Co.  taking  the  timber 
with  all  the  rights  which  Hill  had,  under  his  contract,  to  re- 
move the  same.  The  defendants  not  having  removed  all  the 
timber  from  the  one  hundred  and  twenty-five  acre  tract  that 
was  conveyed  to  the  plaintiff  by  Homer  J.  Loyd  within  the 
time  stipulated  in  the  contract  between  Hill  and  the  executors 
of  H.  A.  Holt,  but,  after  that  time,  having  proceeded  to  do 
so,  Orange  J.  Loyd  filed  his  bill  before  the  Judge  of  the  cir- 
cuit court  of  Braxton  county,  setting  up  that  the  defendants 
had  cut  over  and  removed  the  timber  from  said  tract,  and 
that  under  the  contract  l>etween  Hill  and  Holt's  executors  it 
reverted  to  the  executors,  and  was  transferred  to  him  by  his 
deed  to  said  land,  and  also  claiming  that  the  defendants  had 
forfeited  their  right  to  remove  the  timber  by  allowing  the 
time  within  which  they  should  do  so,  to  elapse,  and  praying 
for  an  injunction  restraining  the  defendants  from  cutting  and 
removing  the  timl)er.  The  injunction  was  granted,  and  was 
afterwards,  on  motion  of  defendants,  dissolved,  from  which 
order  of  dissolution  plaintiff  applied  for  and  obtained  an  ap- 
peal and  HvpernedeaH, 

There  is  no  controversy  between  the  parties  as  to  the  con- 
struction of  the  several  deeds  and  contracts,  except  to  that 
part  of  the  contract  made  between  Hill  and  Holt's  executoi*s, 
which  refers  to  the  reversion  of  the  timber  after  the  land  had 
been  cut  over;  but  the  defendants  contend  that  under  the  con- 
tract they  were  entitled  to  remove  all  the  timber  therefrom, 
and,  also,  they  admit  that  they  did  not  remove  the  timber 
from  this  land  within  the  time  requii*ed  by  the  contract,  but 
claim  that  an  extension  of  time  was  given  them  by  Homer  J 


Digiti 


zed  by  Google 


W.  Va.]  Loyd  v.  Blackburn.  21& 

Loyd,  and  the  plaintiff;  and  that  he  is  now  estopped  to  set  up  a 
forfeiture  of  this  timber  by  reason  of  its  not  having  been  re- 
moved within  the  time  stipulated  that  it  should  be  done. 

The  first  question  that  presents  itself  for  consideration  is, 
has  a  court  of  equity  jurisdiction  to  entertain  this  suit,  it  be- 
ing brought  for  the  sole  purpose  of  enjoining  the  cutting  and 
removing  of  timber. 

This  Court  has  repeatedly  held  that  a  court  of  equity  will 
not  enjoin  a  mere  trespass  to  real  property  when  the  bill  does 
not,  on  its  face,  clearly  aver  good  title  in  the  plaintiff,  nor 
even  then,  as  a  general  rule,  where  the  injury  complained  of 
is  not  destructive  of  the  inheritance,  or  that  which  gives  it  its 
chief  value;  or  is  not  irreparable,  but  is  susceptible  of  com- 
plete pecuniary  compensation,  for  which  the  injured  party 
can  obtain  adequate  satisfaction  in  the  ordinary  courts  of  law; 
but  a  court  of  equity  will  enjoin  a  mere  trespass  to  real  prop- 
erty where  good  title  is  alleged,  and  it  is  also  alleged  in  the 
bill  that  the  trespasser  is  insolvent,  because,  in  such  case,  the 
party  could  have  no  adequate  remedy  at  law.  And  the 
authorities  hold  that  the  cutting  of  growing  timber  will  not 
be  enjoined  unless  the  bill  clearly  shows  good  title  in  the 
plaintiff  and  that  the  wrong-doer  is  insolvent,  except  when 
the  cutting  thereof  would  amount  to  the  destruction  of  the 
very  substance  of  the  estate,  or  where  the  timter  is  of  some 
peculiar  value  to  the  plaintiff.  There  is  nothing  to  show  that 
the  timber  is  of  the  very  substance  of  the  freehold,  but,  on 
the  contrary,  when  the  plaintiff  purchased  the  one  hundred 
and  twenty-five  acre  tract  of  land,  he  did  so  knowing  that 
the  defendants  had  title  to  the  timber  thereon,  and  also  had 
a  given  time  within  which  to  remove  the  same.  In  fact,  there 
is  no  attempt  to  show  that  the  cutting  and  removal  of  the 
timber  from  this  tract  of  land  would  amount  to  the  destruc- 
tion of  the  substance  of  the  estate,  or  that  it  has  any  peculiai- 
value  to  the  plaintiff.  The  bill  avers  that  the  plaintiff  has 
title  to  the  said  tract  of  one  hundred  and  twenty -five  acres, 
and,  in  fact,  this  is  not  denied  by  the  defendants,  but  the 
plaintiff  claims  that  the  defendants  have  forfeited  their  right 
to  cut  and  remove  the  timber  from  said  tract  of  land  for  the 
reason  that  they  did  not  do  so  within  the  time  required  by 
the  contract;  and  the  bill  shows  that  the  defendants  claim  title 
to  the  timber;  but  whether  this  controversy  as  to  the  title  to 
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the  timber  would  l)e  sufficient  ground  upon  which  to  deny 
equitable  jurisdiction  it  is  not  necessary  to  decide,  for  the 
reason  that  the  insolvency  of  the  defendants  is  averred;  and 
it  being  a  material  and  necessary  allegation,  it  is  incumbent 
upon  the  plaintiff  to  prove  it,  which  he  has  wholly  failed  to 
do.  He  has  shown  that  some  of  the  defendants  are  non-i-esi- 
dents  of  this  State,  but,  also,  the  evidence  shows  that  some 
of  the  defendants  are  residents  of  this  State,  and  own  prop- 
erty here,  and  it  is  also  clearly  shown  that  the  Highland 
Lumber  Co.,  which  is  composed  of  the  defendants,  is  solvent 
in  this  State.  McMillan  v.  terrell,  7  W.  Va.  229;  Coo-  v. 
Donghm,  20  W.  Va.  175;  Schooner  v.  BrighU  24  W.  Va. 
698;  Cvemp  v.  KemhU,  26  W.  Va.  603;  Watmn  v.  tt^rrell,  34 
W.  Va.  403;  LnzzeU  v.  Garlmr,  44  W.  Va.  466;  Garland  v. 
Wood,  35  W.  Va.  458;  BnniH  v.  Mearnn,  44  W.  Va.  744. 

Applying  the  doctrine  laid  down  in  the  foregoing  cases  to 
the  case  in  hand,  it  is  clear  that  a  court  of  equity  has  no  jur- 
isdiction. 

The  defendants  claim  that  before  the  time  within  w^hich  they 
had  to  cut  and  remove  this  timber  had  expired,  that  they 
were  granted  an  extension  of  time  by  Homer  J.  Loyd  and 
the  plaintiff,  and  if  the  time  had  not  been  extended  by  them, 
that  they  would  have  removed  the  timber  within  the  time  re- 
quired by  the  contract.  To  decide  this  question  calls  for  a 
decision  of  the  case  upon  the  merits,  and,  as  equity  has  no 
jurisdiction,  it  is  not  proper  to  deal  with  the  merits  of  the 
controversy. 

The  order  of  the  judge  of  the  circuit  court,  dissolving  the 
injunction,  is  affirmed. 

Ajffinned. 


CHARLESTON 

"STffl  Rader  ct  al  v.  Board  of  Education,  &c. 

Submitted  February  7,  1905.     Decided  February  21,  1905. 

1 .     Election  Pkbcinct — Establishment  of— Statute  Construed, 

Section  6  of  chapter  3  of  the  Code,  relating  to  the  change,  divis- 
ion or  consolidation  of  election  precincts,  provides  that  no  change, 
division  or  consolidation  shall  be  made  by  the  county  court  within 
ninety  daj-s  preceding  an  election,  and  that  no  such  change,  divis- 
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ion  or  consolidation  shall  be  valid  without  giving  due  notice  at 
least  one  month  before  any  election  by  publication,  &c.,  held,  that 
the  word  '^election,"  as  used  in  said  provisions  of  the  statute,  means 
an  election  held  under  general  law  and  not  an  election  held  under  a 
special  act  of  the  legislature,  establishing  an  independent  school 
district,  upon  the  question  of  consenting  to  the  creation  of  such 
school  district,     (p.  224.) 

2.  Independent  School  District — Election — Cnnrassing  Board. 

Under  the  act  of  the  legislature,  (chapter  73,  Acts  1903,)  the 
Board  of  Education  of  Beaver  District  therein  mentioned  is  the 
proper  board  to  canvass  the  returns,  and  ascertain  the  result,  of 
the  election  held  under  said  act,  upon  the  question  of  consenting  to 
the  creation  of  the  independent  school  district  therein  mentioned, 
(p.  223.) 

3.  Election — Appointment  of  Election  Commissioners. 

If  the  tribunal  required  by  law  to  appoint  election  commissioners 
fails  to  appoint  such  commissioners  to  conduct  an  election  at  a  le- 
gally constituted  voting  place,  the  qualified  voters  present  on  elec- 
tion day  (not  less  than  ten  in  number)  may  elect  such  commis- 
sioners in  the  manner  prescribed  by  section  7  of  chapter  3  of  the 
Code.     (p.  226.) 

Api)eal  from  Circuit  Court,  Nicholas  County. 

Action  by  J.  E.  Kader  and  others  against  the  Board  of 
Education  of  Beaver  District.  From  an  order  awarding  a 
pereratory  writ  of  mandamm^  the  Board  of  Election  appeals, 

^ijinifed. 

Morton  &  Wysong  and  T.  B.  Horan,  for  plaintiffs  in  er- 
ror. 

W.  G.  Bennett,  Morrison,  Corley  &  Craig,  and  King 
&  Eddy,  for  defendants  in  error. 

Cox,  Judge: 

On  the-21st  of  February,  1903,  the  I^egislature  passed  an 
act,  (chapter  73,  Acts  1903),  establishing  the  Independent 
School  District  of  Richwood,  in  Nicholas  county.  By  sec- 
tion 26  it  is  provided  that  section  1  of  the  act  shall  not  apply 
to  the  territory  therein  named  until  the  people  of  Beaver  Dis- 
trict, by  a  majority  of  the  votes  cast  at  an  election,  to  be  held 
within  sixty  days  after  the  act  takes  effect,  or  at  any  subse- 
quent election,  at  the  usual  voting  places  of  said  district, 
shall  declare  in  favor  thereof. 

By  section  27  of  the  act  it  is  provided  that  the  election 
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mentioned  in  the  previous  section  shall  be  superintended, 
conducted,  and  the  result  thereof  ascertained  and  declared, 
by  officers  appointed  for  that  purpose  by  the  board  of  educa- 
tion at  the  time  ordered  by  the  board,  and  that  notice  shall 
be  published  once  a  week  for  two  successive  weeks,  next 
prior  to  the  time  of  holding  said  election,  &c.,  and  that  the 
provisions  of  the  election  law  of  this  State,  so  far  as  applica- 
ble, shall  be  in  force  and  govern  such  election,  unless  other- 
wise provided. 

On  the  11th  day  of  April,  1903,  the  board  of  education 
gave  notice  of  an  election  under  said  act  to  be  held  on  the 
22nd  day  of  April,  at  the  regular  voting  places  in  Beaver 
District. 

At  the  date  of  the  passage  of  the  act  Beaver  District  was 
composed  of  two  election  precincts,  numbered  one  and  two. 

Prior  to  the  order  for  said  election,  the  county  court  of 
Nicholas  county,  in  session  on  the  l7th  of  March,  1903,  made 
an  order  reciting  that,  at  the  previous  election,  more  than  two 
hundred  and  fifty  votes  were  cast  at  each  of  the  precincts, 
numbers  one  and  two  in  Beaver  District,  and  ordering  that 
precinct  number  two  be  divided  into  two  voting  precincts,  des- 
ignated as  numbers  three  and  four,  and  fixing  the  boundaries 
of  each  and  establishing  a  voting  place  in  each,  which,  for 
number  four,  was  Mayor's  office,  in  the  town  hall  in  the 
town  of  Rich  wood. 

The  board  of  education  appointed  election  commissioners 
for  the  voting  places  as  they  existed  before  precinct  number 
two  was  divided.  The  election  under  said  special  act  was 
held  at  the  voting  places  of  the  precincts  as  they  existed  be- 
fore the  division,  and  also  at  the  voting  place  of  the  new  pre- 
cinct number  four. 

On  the  23rd  of  April,  the  board  of  education  met  to  can- 
vass the  returns  of  the  election,  held  under  the  act  on  the 
22nd  day  of  April,  at  which  meeting,  Kessler,  one  of  the  com- 
missioners conducting  the  election  at  the  voting  place  in  the 
new  precinct  number  four,  appeared  before  the  board  and  of- 
fered to  deliver  to  it  the  returns,  poll  books  and  ballots  of 
that  precinct.  The  board  refused  to  receive  them  or  canvass 
the  returns  from  that  precinct,  but  canvassed  the  returns  of 
election  from  the  voting  places  of  the  old  precincts,  as  they 
existed  before  precinct  number  two  was  divided,  and  ascer- 
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tained  the  result  to  be,  for  independent  district  one  vote, 
against  independent  district  three  hundred  and  seventeen 
votes.  It  is  alleged,  and  we  believe  admitted  by  the  agreed 
statement  of  facts  in  this  case,  that  the  total  vote  cast,  at  the 
voting  place  in  the  new  precinct  number  four,  was  four  hun- 
dred and  thirty-one,  all  of  which  were  cast  for  the  indei)en- 
dent  district  except  fifteen,  which  were  cast  against  it.  If 
the  vote  of  this  precinct  had  been  counted,  it  would  have 
changed  the  result  of  the  election. 

After  the  refusal  of  the  board  to  receive  and  canvass  the 
returns  of  the  election  from  the  new  precinct  number  four, 
Rader  and  others,  citizens  and  taxpayers  of  Beaver  District, 
residing  in  Richwood,  applied  by  petition  to  the  circuit  court 
of  Nicholas  county  for  a  mandamiis  to  compel  the  board  of 
education  to  receive  the  ballots  and  poll  books  from  the  elec- 
tion held  in  said  precinct  number  four,  and  to  count  the  same 
and  declare  the  result  of  the  election  from  the  returns,  in- 
cluding precinct  number  four;  upon  which  the  alternative 
writ  of  mandamus  was  awarded.  On  the  6th  of  April,  1904, 
the  case  was  heard  by  the  circuit  court  upon  motion  to  quash 
the  alternative  writ  of  inaiiddinm^  and  upon  the  answer  and 
return  thereto,  and  the  subsequent  pleadings  thereon  and  the 
agreed  statement  of  facts  in  writing,  all  matters  of  law  and 
fact  being  submitted  to  the  court  for  consideration.  The 
court  awarded  the  peremptory  writ,  and,  from  that  order,  the 
board  of  education  was  granted  a  writ  of  error  and  supei^sedeas 
by  a  judge  of  this  Court. 

The  sole  question  in  this  case  is,  should  the  board  of  edu- 
cation of  Beaver  District  have  received  and  canvassed  the  re- 
turns of  the  election  from  the  voting  place  in  the  new  pre- 
cinct number  four?  The  board  of  education  says  not,  because, 
under  the  law,  it  is  not  the  canvassing  board  for  that  election. 
This  position  is  not  well  taken.  The  board  was,  by  the  act,  in- 
vested with  the  power  of  fixing  the  time  and  giving  the  notice 
of  election.  The  election  was  required  to  be  superintended, 
conducted,  and  the  result  thereof  ascertained  and  declared, 
by  the  officers  appointed  for  that  purpose  by  the  board.  The 
board  was  expressly  required  to  do  everything  necessary  in 
order  to  hold  the  election.  The  act,  by  necessary  implica- 
tion, although  not  in  express  words,  made  the  board  of  edu- 
cation the  canvassing  board  of  that  election.     This  is  true. 
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notwithstanding  section  27  of  the  act  declares  that  the  provis- 
ions of  the  election  law  in  this  State,  so  far  as  applicable, 
shall  be  in  force  and  govern  such  election,  unless  otherwise 
provided.  It  is  not  to  be  supix)sed  that  the  legislature  there- 
by intended  that  the  county  court  which,  under  this  act,  was 
required  to  perform  no  duty  in  relation  to  the  election  pre- 
vious to  it,  was,  after  the  election,  to  be  the  canvassing  lx)ard 
of  the  returns.  In  the  case  of  ThompHon  v.  Common  Coun- 
cil of  City  of  St.  Paul^  25  Minn.  106,  it  was  held  that  the 
Common  Council  of  St.  Paul,  being  invested  with  power  to 
give  notice  of  the  time  and  places  of  holding  elections,  of  the 
officers  to  be  elected,  to  appoint  judges  of  elections,  to  fill 
vacancies  in  the  places  of  such  judges  and  to  order  new  elec- 
tions to  be  held  in  case  the  people  failed  to  elect  on  the  day 
designated  by  law,  was  the  proper  tribunal  to  canvass  the 
returnte  of  elections  for  city  purposes,  although  the  statute 
did  not,  in  express  terms,  give  such  authority.  Paine  on 
Elections,  section  602,  announces  the  same  doctrine. 

Another  objection,  made  to  the  election  held  in  the  new 
precinct  number  four,  is,  that  the  two  new  precincts,  created 
out  of  the  old  precinct  number  two,  were  of  no  effect  as  to 
this  election,  and  that  the  new  voting  places  established  thei'e- 
in  w^ere  not  usual  voting  places  within  the  meaning  of  the 
act;  because  the  division  of  the  old  precinct  was  made  within 
ninety  days  preceding  this  election,  and  because  the 
notice  by  publication  and  posting  was  not  given  preceding 
this  election  as  required  by  section  6  of  chapter  3  of  the  Code. 

Section  6  of  chapter  3  of  the  Code  provides,  among  other 
things,  that  the  county  court  of  any  county,  may  change  the 
boundaries  of  any  precinct  within  such  county,  or  divide  any 
precinct  into  two  or  more  precincts,  or  consolidate  two  or 
more  precincts  into  one,  or  change  any  place  of  holding  elec- 
tions whenever  public  convenience  or  public  good  may  require 
it.  *  *  *  *  That  no  change,  division  or  con- 
solidation shall  }ye  made  by  the  county  court  within  ninety 
days  next  preceding  an  election.  *  *  *  *  That  no 
such  change,  division  or  consolidation  shall  be  valid  without 
giving  due  notice  at  least  one  month  before  any  election  by 
publication  in  two  newspapers  published  in  said  county,  &c. 
*  *  *  *  Said  court  shall,  within  ten  days  from 
the  date  of  such  order,  cause  to  l)e  published,  &c.     We  take 
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it  from  these  provisions  that  the  giving  of  the  notice  provided 
for  is  a  matter  subsequent  to  the  order  of  the  court  changing, 
consolidating  or  dividing  precincts.  In  the  case  at  bar,  the 
order  of  the  county  court,  dividing  precinct  number  two,  was 
made  on  the  I7th  of  March,  and,  on  the  11th  day  of  April, 
following,  the  board  of  education  ordered  this  election  under 
the  special  act.  Was  the  order  of  the  county  court  valid  as 
to  this  special  election,  and  was  the  voting  place,  established 
in  the  new  precinct  number  four,  one  of  the  usual  voting 
places  within  the  meaning  of  the  act?  The  answer  to  this 
question  depends  upon  the  true  construction  of  the  word 
'^election,"  as  used  in  the  provisions  of  section  6  of  chapter 
3  above  quoted.  Did  the  legislature  intend  that  the  county 
court  could  not  make  any  change,  division  or  consolidation  of 
precincts  within  ninety  days,  and  without  giving  the  notice 
required  before  any  special  election  which  might  l^e  author- 
ized by,  or  called  under,  a  special  act,  creating  an  independ- 
ent school  district,  or  municipality,  comprising  only  a  small 
part  of  the  voting  population  within  the  county  ?  If  such  be 
the  intent,  a  sufficient  number  of  such  special  elections,  author 
ized  by  special  acts  of  the  legislature  and  properly  distributed, 
might  prevent  any  change,  division  or  consolidation  of  elec- 
tion precincts  between  regular  biennial  elections  held  in  the 
State,  notwithstanding  the  votes  of  a  precinct  exceed  the 
statutory  limit  and  the  reason  for  the  change  or  division  may 
l)e  imperative.  On  the  other  hand,  if  the  word  "election," 
as  used  in  the  provisions  of  the  statute  quoted,  refers  and 
applies  to  an  election  held  under  general  law,  the  county 
court  may  divide,  change  or  consolidate  election  precincts 
without  reference  to  these  special  elections,  under  special 
statutes  or  ordinances.  If  the  word  ''election,'"  as  used, 
means  an  election  under  general  law,  then  the  order  of  the 
county  court,  dividing  precinct  number  two  in  Beaver  Dis- 
trict, was  valid,  there  being  no  claim  that  it  was  made  with- 
in ninety  days  of  an  election  under  general  law,  and  there 
being  sufficient  time  before  such  election  for  the  giving  of 
the  notice  required,  and  it  not  appearing  that  such  notice  was 
not  so  given.  It  only  appears  that  such  notice  was  not  given 
prior  to  this  special  election.  The  giving  of  the  notice  being 
a  matter  subsequent  to  the  order  after  being  given,  the  divis- 
ion, change  or  consolidation  operates  from  the  date  of  the 
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order,  and  we  must  presume,  in  the  absence  of  anything  be- 
ing shown  to  the  contrary,  that  the  order  of  the  county  court 
became  effective.  The  word  "election,"  as  used  in  the  pro- 
visions of  tlie  statute  above  quoted,  means  an  election  under 
general  law,  and  not  a  special  election  held  pursuant  to  a 
special  act,  such  as  the  one  in  question.  It  necessarily  follows 
that  the  voting  place  established  for  the  new  precinct  numljer 
four  was  one  of  the  usual  voting  places  within  the  meaning 
of  the  special  act. 

Another  objection,  made  to  the  election  in  this  precinct 
number  four,  is,  that  no  commissioners  were  appointed  by 
the  board  of  education  to  hold  the  election  at  the  voting  place 
therein.  Section  7  of  chapter  3  of  the  Code  provides  that,  if 
none  of  the  commissioners  of  election  shall  appear  at  the  hour 
appointed  for  opening  the  polls,  the  qualified  voters  present, 
being  at  least  ten  in  number,  shall  elect  three  commissioners 
of  election  to  act  in  their  stead,  &c.  This  provision  of  the 
statute  is  an  enabling  provision,  made  for  the  purpose  of  i^er- 
mitting  a  vote  to  be  had  at  an  election  of  the  people.  It  is 
the  intention  that  the  will  of  the  people  shall  be  expressed, 
notwithstanding  there  may  be  no  commissioners  present  to 
conduct  the  election.  The  case  at  bar  comes  within  that  pro- 
vision, at  least  by  implication.  To  hold  otherwise,  would  be 
to  say  that  the  legislature  intended  that  the  tribunul  whose 
duty  it  was  to  appoint  election  commissioners  might  prevent 
an  election  and  thwart  the  will  of  the  ijeople  by  simply  neg- 
lecting or  refusing  to  appoint  commissioners  of  election. 
Such  construction  should  not  be  given  the  statute  unless  it  be 
plainly  correct.  It  is  contended  that  any  voter  might  have 
proceeded  by  niandanius  to  compel  the  board  to  appoint  com- 
missioners to  hold  the  election  at  the  voting  place  in  precinct 
number  four.  That  may  be  true,  but  that  question  is  not 
involved.  The  question  is,  after  the  election  has  taken  place, 
shall  the  vote  of  the  precinct  be  rejected,  because  the  board 
failed  to  perform  the  duty  of  appointing  election  commis- 
sioners for  that  voting  place  ?  Under  the  circumstances  pre- 
sented in  this  record,  the  vote  of  that  precinct  should  not 
have  been  rejected  because  the  board  failed  to  appoint  com- 
missioners to  hold  the  election  at  the  voting  place.  The  vo- 
ters had  the  right  to  elect  commissioners  in  accordance  with 
the  statute  to  conduct  the  election  at  that  place. 
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The  other  errors  assigned  are  insufficient  to  reverse  the 
judgment  of  the  lower  court.  A  proceeding  in  inandamns  is 
a  civil  proceeding  which  may  be  in  the  name  of  the  state  at 
the  relation  of  an  individual,  or  simply  in  the  name  of  an  in- 
dividual as  plaintiff.  Matheriy  v.  Cmmty  Courts  47  W.  Va. 
672. 

The  question,  as  to  whether  or  not  the  board  should  have 
canvassed  the  returns  of  the  votes  cast  at  the  voting  place  of 
the  old  precinct  number  two,  is  not  involved  here,  as  no  order 
was  made  in  relation  to  it  by  the  lower  court. 

In  this  case  we  have  not  deemed  it  necessary  to  pass  upon 
the  question  as  to  whether  or  not  the  action  of  the  county 
court,  in  establishing,  dividing,  changing  or  consolidating 
election  precincts  may  be  attacked  collaterally  in  a  mandamus 
proceeding. 

The  special  election  in  this  case  was  held  and  conducted,  as 
far  as  we  can  see,  without  any  fraud  on  the  part  of  the  county 
coui-t,  or  on  the  part  of  the  board  of  education,  or  on  the 
part  of  the  election  officers,  or  in  the  conduct  of  the  election 
in  any  way.  This  is  not  a  contest  for  office.  No  private  in- 
terest is  involved.  The  interest  of  the  public  alone  is  in 
question.  In  such  a  case,  it  was  the  duty  of  the  board  of 
education,  and  is  the  duty  of  the  courts  as  well,  to  upliold, 
and  not  to  overthrow,  an  election  of  the  people  held  pursuant 
to  an  act  of  the  legislature  and  under  color  of  authority,  un- 
less it  substantially  violates  some  rule  of  law  governing  such 
election.  The  only  intimation  of  illegality  as  to  the  vote  of 
the  new  precinct  number  four  is  that  there  were  illegal  votes 
cast  there.  So  far  as  the  record  is  concerned,  there  is  no 
evidence  that  illegal  votes  were  so  cast;  but,  if  illegal  votes 
were  cast  at  that  voting  place,  it  would  constitute  no  reason 
for  rejecting  the  whole  precinct  by  the  canvassing  board  and 
for  refusing  to  receive  and  canvass  the  returns  thereof. 
Brazie  v.  CmnmusitmerH^  25  W.  Va.  213;  Brovm  v.  CodduIs- 
HiotierH,  45  W.  Va.  828. 

For  the  reasons  stated,  the  judgment  of  the  circuit  court  of 
Nicholas  county,  awarding  the  peremptory  writ  of  nmyulainm^ 
is  affirmed. 

Afit'iued, 
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CHARLESTON 

State  v,  Taylor. 

Submitted  February  9,  1905.      Decided  Fel)ruar.v  21,  1905. 

1.  Criminal  Law — Plemf — Du*cretioH  in  CourU 
In  a  criminal  case,  the  defendant  waives  his  right  to  plead  any 

matter  in  abatement  by  pleading  in  bar,  but  the  court  has  dis- 
cretion to  allow  the  plea  in  bar  to  be  withdrawn  and  the  dilatory 
plea  entered,     (p.  23L) 

2.  Criminal  Law — Plea  in  Abatement. 
If,  in  such  case,  the  plea  of   not  guilty  is  withdrawn  by  leave  of 

the  court,  the  plea  in  abatement  must  be  received,  if  sufficient, 
(p.  232.) 

3.  Criminal  Law — PUd  in  Abatement—  (-ertainty. 
A  plea  in  abatement  in  a  criminal  case  must  be  certain  to  every 

intent,     (p.  233.) 

4.  Criminal  Law — Plea, 
If  the  irregularity,  relied  upon  as   matter  of  abatement,  relate  to 

the  constitution  or  organization  of  the  grand  jury,  the  plea  must 
show  in  what  the  irregularity  consists,  otherwise  it  will  be  lack- 
ing in  the  element  of  certainty,     (p.  233.) 

5.  Criminal  Law — Plea  in  Abatement,  Inaufficient, 
A  plea  in  abatement,  charging   generally  that  no  writ  of   venire 

facian  was  issued  and  served  within  the  time,  and  in  the  manner 
prescribed  by  the  statute,  (referring  to  them,)  and  that  the  body  of 
men  who  had  professed  to  be  the  grand  jury  which  had  found  the 
indictment  did  not  constitute  a  legal  grand  jury,  is  insufficient,  (p. 
233.) 

(J.     Grand  Jury — Statutory  Requirement  a  for  Summoning  Directory. 

The  statutory  requirements,  respecting  the  time  of  issuing 
writs  of  venire  faeian  for  grand  juries  and  the  summoning  of  grand 
jurors,  are  directory,  and  substantial  compliance  therewith  is  suffi- 
cient,    (p.  2.33.) 

7.  Criminal  Law — Argument  of  (.'ounxcl — Krror. 
Comment  by  an  attorney  for  the  state  in  his  argument  in  a  felony 

case,  upon  the  failure  of  the  accused,  who  has  testified  in  the  case, 
to  have  his  wife  testify  and  corroborate  statements  of  his  own  as  to 
matters,  said  by  him  to  be  known  to  her,  is  improper:  and,  if  ob- 
jected to  at  the  time,  the  refusal  of  the  court  to  prohibit  it  and 
direct  the  jury  to  disregard    it,    is    reversible  error,     (p.  234.) 

8.  Criminal  Law — WitnenH^  Failure  to  Have  Sworn — Error ^ 
If,    after  verdict,  it  is  shown    to  the    court,    upon  a  motion  for 

a  new  trial,  that  a  witness  for  the  state  had  testified,  without  hav- 
ing been  sworn,  and  that  the  prisoner  and   his  counsel  had  had  no 
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knowledge  of  such  irregularity  until  after  the  verdict  was  rendered, 
a  new  trial  must  be  allowed,  although  the  error  was  purely  inad- 
vertent and  accidental,    (p.  236.) 

9.  Criminal  Law — Instruction  to  Jury, 

An  instruction,  containing  the  clause:  "The  oath  of  a  juror  im- 
poses on  him  no  obligation  where  none  would  exist,  if  no  oath  had 
been  administered,"  should  be  refused,  though  the  giving  of  it 
might  not  be  reversible  error,     (p.  239.) 

10.  Ckiminal  hjiw—Instructtong. 

Instructions  should  be  complete  in  themselves  as  far  as  they  go, 
and  not  adopt  others  by  mere  reference,     (p.  239. ) 

11.  Criminal  Law — Helf  Defentte — Infttrurtiona. 

When  self-defense  is  relied  upon  in  a  case  in  which  the  evidence 
tends  to  show  that  the  accused  had  provoked  the  combat  or  diffi- 
culty in  which  the  killing  was  done,  it  is  error  to  instruct  the  jury 
that  he  cannot  justify  his  act,  if  he  began,  or  brought  on,  the  diffi- 
culty, without  any  intent  to  kill  or  do  bodily  injury.  The  provoca- 
tion or  act  which  induces  the  affray  must  be  wrongful,  not  merely 
innocent  and  accidental,  to  bar  the  right  of  self-defense,  (p. 
240.) 

12.  Criminal  Law — Iimtructionfi — Manslaughter. 

The  following  instruction  is  erroneous,  because  it  excludes  a  ver- 
dict of  manslaughter:  "If  the  jury  believe  from  the  evidence,  that 
at  the  time  of  the  alleged  killing,  the  defendant  and  the  deceased 
met,  and  upon  sudden  cause  of  quarrel  arising  between  them,  mu- 
tually agreed  to  engage  in  a  personal  combat,  and  did  so  engage  in 
such  combat,  and  if  the  jury  further  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  during  such  quarrel  the  defendant, 
without  the  knowledge  of  the  deceased,  made  use  of  a  deadly 
weapon,  in  such  a  manner  as  would  be  likely  to  cause  the  death  of 
the  deceased,  and  did  so  cause  it,  then  the  defendant  was  guilty 
of  murder;  and  if  the  jury  further  believe,  from  the  evidence,  that 
the  defendant  so  used  the  said  deadly  weapon,  deliberately  and  with 
malice  aforethought,  and  with  intent  to  take  the  life  of  the  de- 
ceased, or  to  do  him  great  bodily  harm,  then  such  killing  would 
be  murder  in  the  first  degree."     (p.  240.) 

13.  Criminal  Law — Instructions — Trial  Court, 

When  the  state  of  the  evidence  in  a  criminal  case  tends  to  prove 
facts,  from  which  presumptions  of  guilt  arise,  under  rules  of  evi- 
dence, established  by  a  long  and  uniform  course  of  judicial  deter- 
mination, the  trial  court  may  properly  bring  them  to  the  attention 
of  the  jury  by  instructions,  aptly  and  correctly  stating  them.  (p. 
242.) 

14.  Instructions. 

Such  instructions,  if  proi)erly  framed,  neither  assume  the  exist- 
ence of  the  facts,  from  which  the  presumptions  arise,  nor  interfere 
with  the  province  of  the  jury  as  to  the  weight  of  the  evidence,  (p. 
244.) 
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15.  Criminal  Law — Instructions — Intention  Pre4nini£d  from  Acts, 

It  is  improper  for  the  court  to  instruct  the  jury  that  "The  law  is 
that  a  man  shall  be  taken  to  intend  that  which  he  does,  or  which 
is  the  necessary  consequence  of  his  acts."  Such  intention  is  pre- 
sumed, but  not  imputed  absolutely,     (p.  244.) 

16.  Ckiminal  Law — Jyri/  to  Apply  Laic  as  Given, 

In  the  trial  of  criminal  cases,  the  jury  should  apply  the  law  as 
given  by  the  court,  whether  it  be  for  or  against  the  prisoner,  (p. 
242.) 

17.  Criminal  \jKyf— Witness — Error, 

It  is  not  error  to  permit  a  witness  for  the  state  to  explain  the 
meaning  and  intent  of  a  statement  made  by  him,  which  has  been 
brought  into  the  case  by  the  prisoner,     (p.  245.) 

18.  Criminal  Law — Leading  Questions — Depositions, 

The  trial  court  may  properly  exclude  questions  and  answers  in  a 
deposition,  when  the  questions,  although  containing  the  phrase 
"whether  or  not,*'  are  leading  and  suggestive  of  the  answers  de- 
sired and  relate  to  facts  of  vital  importance  in  the  case.     (p.  245  ) 

Error  to  Circuit  Court,  Upshur  County. 

Okey  Taylor  was  convicted  of  murder  and  brings  error. 

R.  G.  LiNJj,  K.  F.  KiDD,  Hamilton  &  Morris,  Talbott 
&  O'Brien,  for  plaintiff  in  error. 

Romeo  H.  Freer,  Attorney  General,  and  W.  G.  Bennett, 
for  defendant  in  error. 

Poffenbarger,  Judge: 

Okey  Taylor,  convicted  of  murder,  in  the  circuit  court  of 
Upshur  county,  and  sentenced  to  imprisonment  in  the  i>eni- 
tentiary  for  a  period  of  fifteen  years,  complains  of  the  judg- 
ment, assigning  numerous  errors. 

One  is  based  upon  the  action  of  the  court  in  rejecting  a 
plea  in  abatement,  setting  up  irregularity  in  the  organization 
of  the  grand  jury  which  found  the  indictment  against  him. 
Before  this  plea  was  tendered,  the  indictment  had  been  found 
in  Gilmer  county  on  the  2nd  day  of  October,  1903.  On  the  fol- 
lowing day,  the  prisoner  had  entered  his  plea  of  not  guilty. 
On  the  23rd  day  of  Jaftuary,  1904,  he  had  filed  his  petition 
for  a  change  of  venue  and  obtained  such  change  to  Upshur 
county,  by  an  order  entered  on  the  29th  day  of  January,  1904. 
On  the  14th  day  of  March,  1904,  in  the  circuit  court  of  Up- 
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shur  county,  the  prisoner,  upon  leave  granted,  withdrew 
his  plea  of  not  guilty  and  tendered  the  plea  in  abatement, 
and  the  court,  upon  objection,  refused  to  permit  it  to  be 
filed,  and  thereupon  the  prisoner  re-entered  the  plea  of  not 
guilty. 

I  think  the  plea  came  too  late  and  w^as  properly  refused 
for  that  reason,  but  my  associates  are  of  a  different  opinion. 
They  do  think  that,  after  the  plea  in  bar  had  been  entered, 
the  court  had  discretion  to  refuse  to  allow  it  to  be  withdrawn 
and  the  plea  in  abatement  entered,  but  they  think  that,  as 
the  court  i)ermitted  the  former  to  be  withdrawn,  it  had  not 
discretion  thereafter  to  refuse  to  entertain  the  latter.  All 
agree  to  the  general  proposition  that  the  right  to  plead  in 
abatement  is  waived  by  pleading  in  bar,  and  that,  thereafter, 
it  is  in  the  discretion  of  the  court  to  allow,  or  not  to  allow,  the 
l)enefit  of  such  plea.  This  Court  so  decided  in  State  v. 
Pine,  56  W.  Va.  1,  (48  S.  E.  206.)  The  courts  and  text- 
writers,  in  declaring  the  rule,  generally  say  the  court  has  dis- 
cretion to  allow  the  plea  of  not  guilty  to  he  withdrawn  and 
the  plea  in  abatement  to  be  entered.  12  Cyc.  357;  Caffi.  v. 
Scott,  10  Grat.  749;  1  Bish.  Cr.  PI.  756.  The  enunciation 
of  the  principle  has  l)een  made  for  the  most  part  in  cases  in 
which  leave  to  withdraw  has  been  refused.  Hence,  the 
foi-m  of  expression  adoi)ted  has  naturally  suggested  itself, 
and  should  not  \)e  taken  as  an  accurate  indication  of  the  prin- 
ciple upon  which  the  courts  have  acted.  The  withdrawal  of 
the  plea  in  liar,  and  the  filing  of  the  plea  in  abatement,  were 
necessary  to  the  accomplishment  of  what  the  prisoner  at- 
tempted to  do.  Both  were  in  the  discretion  of  the  court  and 
it  permitted  the  one  and  refused  to  permit  the  other.  The 
whole  transaction  is  covered  by  one  order  and  I  do  not  think 
the  court,  by  allowing  the  withdrawal  of  the  plea  in  bar,  sur- 
rendered its  discretion  as  to  the  other  plea.  Technically,  there 
was  no  defense  after  the  plea  in  bar  had  been  withdrawn. 
The  record  discloses,  nevertheless,  that  a  defense  on  the  mer- 
its had  been  interposed,  and  the  change  of  venue  obtained, 
before  the  dilatory  plea  was  tendered,  and  these  facts  ap- 
parent on  the  record  justified  the  action  of  the  court.  The 
general  rule  is  that  such  defenses  must  be  interposed  at  the 
first  opportunity.  In  some  states,  the  plea  now  under  con- 
sideration must  be  tendered  at  the  term  at  which  an  appear- 


Digiti 


zed  by  Google 


232  State  v.  Taylok.  [57 

ance  to  the  indictment  is  made.  State  v.  Swafford^  1  Lea 
(Tenn.)  274;  State  v.  Mijer,  10  Lea  (Tenn.)  7l7;  State  v. 
^VatHm,  86  N.  C.  624;  State  v.  Ba(dwm,  80  N.  C.  390;  State 
V.  Jmes,  88  N.  C.  671;  State  v.  Seah<yrh,  4  Dev.  (N.  C.)  305. 
The  North  Carolina  court,  however,  holds  that  it  is  in  the 
discretion  of  the  trial  court  to  allow  a  plea  in  abatement  after 
the  plea  in  bar.  The  case  of  Bvannigau  v.  PeopJe^  3  Utah 
488,  asserts  the  contrary  of  the  position  taken  by  me,  hold- 
that,  after  demurrer  entered  and  withdrawn,  a  plea  in  abate- 
ment should  be  admitted.  In  that  case,  however,  the  court 
reached  its  conclusions  by  a  diflFerent  route  from  that  taken 
by  my  associates.  In  the  opinion  it  was  said:  ''In  civil  pro- 
ceedings we  recognize  the  right  of  the  court  to  exercise 
its  discretion  in  admitting  a  dilatory  plea  after  demur- 
rer or  after  a  plea  in  bar  has  been  filed,  but  in  a  capital 
case  the  rule  is  different."  This  position  is  contrary  to  the 
great  weight  of  authority,  as  well  as  to  the  decisions  of  this 
Court.  State  v.  Pine,  cited;  Earl  v.  Connnoa wealth,  87 
Va.  589;  Reed  v.  Commonwealth,  98  Va.  817;  UnUed  States 
V.  Gale,  109  U.  S.  65;  D!.mn  v.  State,  29  Ark.  165;  Sat<>\. 
Lamon,  3  Hawks  (N.  C.)  Vlh\Agnew  v.  United  States,  165  U. 
S.  36.  "While  the  rights  of  a  defendant  to  make  his  plea  are 
perfect,  he  can  avail  himself  of  them  only  by  doing  it  in  the 
methods  prescribed  by  law.  Hence — as  to  pleas — To  te  en- 
titled to  show  a  particular  matter  in  defense,  he  must  tender 
the  plea  which  the  law  has  provided,  in  the  law's  form,  and 
at  the  law's  time.-'  1  Bish.  Cr.  Pro.  744.  In  Agnetc  v. 
United  StateH,  supra,  mere  lapse  of  time  barred  the  plea.  No 
plea  in  bar  had  been  entered. 

However,  in  the  unanimous  opinion  of  the  court,  the  plea 
tendered  was  insufficient,  and  was  properly  rejected  for  that 
reason.  It  averred  that  those  who  appeared  to  have  com- 
posed the  grand  jury  "were  not,  nor  w^as  either  of  them, 
summoned  in  the  manner  prescribed  by  section  3  of  chapter 
157  of  the  Code  of  West  Virginia;  that  the  clerk  of  the  said 
circuit  court  of  Gilmer  county  did  not  at  least  thirty  days  be- 
fore the  October  Term,  1903,  of  that  court,  at  which  the 
said  supposed  indictment  was  returned,  as  aforesaid,  issue  a 
writ  of  venire  facias  for  sixteen  grand  jurors,  requiring  the 
attendance  of  the  grand  jurors  on  the  first  day  of  that  term 
of  the  said  court,  or  on  any  other  day  thereof,  that  no  such 
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writ  of  venire  facias  was  issued  and  served  as  provided  in 
section  9  of  chapter  116  of  the  said  Code  and  that  the  persons 
empanneled  for  the  purpose  of  composing  a  grand  jury,  and 
who  did  compose  the  lx)dy  of  men  professing  to  act  as  a 
grand  jury  that  found  the  said  supposed  indictment,  did  not 
constitute  a  legal  Grand  Jury."  The  plea  lacks  certainty. 
It  is  open  to  two  or  more  constructions.  It  may  mean  that 
no  venire  facias  at  all  was  issued,  or  that,  though  one 
was  issued,  it  did  not  go  out  thirty  days  before  the  term. 
Whether  the  objection  is  to  the  issuance  or  service  of  the 
writ  is  also  uncertain  for  the  plea  says  the  writ  was  not  is- 
sued and  served  as  provided  in  section  9  of  chapter  116  of  the 
Code.  The  section  referred  to  directs  the  doing  of  a  numl>er 
of  things  and  the  plea  fails  to  indicate  in  what  respect  there 
was  a  failure  of  duty.  It  may  have  l)een  some  immaterial 
variance  from  the  directions  given  by  the  statute.  Pleas  in 
abatement  must  be  certain  to  every  intent.  They  must  set 
forth  specifically  the  grounds  of  objection.  They  are  not  fa- 
vored and  are  strictly  construed.  Hence,  they  must  possess 
the  highest  degree  of  certainty  in  every  particular.  12  Cyc. 
356;  r.  S.  V.  Ilawmond,  2  WoocU,  197;  (P  Connell  v.  Reg, 
11  CI.  &  Fin.  155;  DoJan  v.  People,  64  N.  Y.  485;  Jenklun 
V.  State,  35Fla.  737,  McOlan/  v.  State,  76  Ind.  260;  Whart. 
Cr.  PI.  &  Pr.  section  1427;  Bishop's  Cr.  Pro.  sections  377,  745. 
If,  as  the  plea  indicates,  the  departure  from  the  statutory  re- 
quirement was  in  resi)ect  to  the  time  of  the  issuance 
of  the  re^iilre  fadax,  it  constituted  no  ground  for  quash- 
ing the  indictment.  The  statutory  requirements,  respecting 
the  time  of  issuing  writs  of  venire  fojclan,  are  directory  and 
sul)stantial  compliance  therewith  is  sufficient.  State  y,  ( larl\ 
51  W.  Va.  457;  Wanh's  Cane,  16  Grat.  530;  Sj)tirge07i'fi  (h^e, 
86  Va.  652, 

In  the  progress  of  the  trial  two  fatal  errors  occurred,  for 
which  the  judgment  must  be  reversed  and  a  new  trial  al- 
lowed. One  of  these  is  the  ruling  of  the  court  upon  an  ex- 
ception taken  to  the  action  of  counsel  for  the  State  in  the  ar- 
gument of  the  case.  The  prisoner  exercised  the  privilege  of 
testifying  in  his  own  l)ehalf,  given  by  the  statute.  Section 
19  of  chapter  152,  Code.  The  homicide  occurred  in  a  public 
road  near  the  residence  of  the  accused.  As  the  deceased  and 
others  were  approaching,  the  prisoner  left  his  house  and  went 
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to,  or  out  into,  the  road  at  the  point  at  which  the  killing  took 
place.  In  his  testimony,  he  mentioned  a  certain  statement, 
made  by  his  wife  at  the  time  he  left  the  house,  which,  if 
prov^ed,  would  have  tended  to  corroborate  his  evidence  as  to 
his  purpose  in  going  to  the  road.  The  wife  did  not  testify. 
In  the  argument,  one  of  the  attorneys  for  the  State,  in  dis- 
cussing the  evidence  of  the  prisoner,  said  in  substance  that, 
if  his  statement,  as  to  what  his  wife  had  said  to  him  was  cor- 
rect, she  should  have  been  introduced  to  corroborate  him, 
and  that  his  failure  to  call  her  as  a  witness,  raised  a  pre- 
sumption against  him.  An  exception  to  this  reference  to  the 
failure  of  the  wife  to  testify  was  overruled  by  the  court. 
Tlie  statute  expressly  forbids  such  comment.  Its  language 
is:  ''The  accused  shall,  at  his  or  her  own  request  (but  not 
otherwise,)  l)e  a  competent  witness  on  such  trial  and  ex- 
amination. The  wife  or  husband  of  the  accused  shall  also,  at 
the  request  of  the  accused,  but  not  otherwise,  be  acomi)etent 
witness  on  such  trial  and  examination.  But  a  failure  to  make 
such  request  shall  not  create  any  presumption  against  him  or 
her,  nor  shall  any  reference  be  made  to  nor  comment  upon 
such  failure  by  any  one  during  the  progress  of  the  trial  in 
the  hearing  of  the  jury.^'  It  is  urged  in  the  argument  that, 
as  the  reference  was,  not  to  the  prisoner's  failure  to  testify, 
but  to  that  of  tlie  wife,  who  was  not  charged  with  any  of- 
fense, and  related  to  matters  introduced  into  the  case  by  the 
testimony  of  the  prisoner  himself,  the  comment  was  not  with- 
in the  prohibition  of  the  statute.  The  statutory  terms  are 
very  broad.  They  permit  no  reference  to,  nor  any  comment 
upon,  the  faliure  to  make  a  reciuestfor  i)ermission  to  testify. 
The  prohibition  plainly  extends  to  both  husband  and  wife. 
After  setting  out  specifically  the  request  of  the  prisoner  and 
the  request  of  the  accused,  as  to  the  wife  or  husband,  it  says 
no  reference  to,  nor  any  comment  upon,  such  failure  shall  be 
made  by  any  one  during  the  progress  of  the  trial  in  the 
hearing  of  the  jury.  It  expressly  gives  the  right  to  the  hus- 
band to  testify  without  calling  the  wife  and  the  wife  cannot 
testify,  except  upon  his  request.  Then  all  persons  are  for- 
bidden to  make  any  reference  to  his  failure  to  make  the 
i-eciuest.  No  ground  is  perceived  upon  which  any  exception 
can  \)e  read  into  this  statute. 

It  is  designed  to  enforce  the  common  law  maxim,  now  em- 
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bodied  in  section  5  of  article  3  of  the  Constitution,  called  the 
Bill  of  Rights,  which  protects  the  citizen  from  being  required, 
in  any  criminal  case,  to  be  a  witness  against  himself.  One 
of  the  most  excellent  principles  of  the  common  law  was  that 
the  State  took  upon  itself  the  burden  of  proving  the  guilt  of 
the  prisoner.  It,  in  no  manner,  x)ermitted  confessions  to  be 
extorted  from  him.  It  was  in  no  sense  inquisitorial.  A  judg- 
ment could  not  stand  upon  a  confession  unless  it  was  volun- 
tSLvy.  If  not  voluntary,  confessions  were  not  admissible  in 
evidence.  So  the  law,  having  brought  the  prisoner  into 
court  against  his  will,  did  not  permit  his  silence  to  be  treated 
or  used  as  evidence  against  him.  Before  the  assistance  of 
counsel  was  allowed,  prisoners  were  at  liberty  to  make  state- 
ments to  the  jury,  and,  upon  their  voluntarily  doing  so,  they 
were  sometimes  questioned  by  the  attorney  general,  but  were 
at  liberty  to  stop  at  any  time  and  remain  silent,  and,  in  that 
event,  their  silence  was  not  permitted  to  raise  any  inference 
or  presumption  against  them.  Cooley's  Cons.  Lim.  442  to 
449.  This  principle  of  the  common  law  having  been  em- 
bodied in  our  Constitution  as  a  guaranty  of  the  liberty  of  the 
citizen,  the  legislature,  in  raising  the  common  law  privilege 
from  a  mere  statement  on  the  part  of  the  prisoner 
in  his  own  behalf,  to  the  dignity  of  evidence  under 
oath,  still  does  not,  and  cannot,  permit  the  exercise  of  that 
privilege  to  so  operate  as  to  compel  him  to  testify  against  him- 
self by  conduct  or  otherwise. 

At  common  law,  neither  husband  nor  wife  was  a  compe- 
tent witness  in  any  action,  suit,  or  proceeding,  civil  or  crim- 
inal, to  which  the  other  was  a  party.  See  29  Am.  &  Eng. 
Enc.  Law,  623,  and  the  long  list  of  authorities  there  cited; 
Zanev.  Fiul\  18  W.  Va.  693,  (syl.  pt.  8;)  Kllgore  v.  Han- 
ky, 27  W.  Va.  451.  Their  interests  were  said  to  be  identi- 
cal and  the  law  viewed  them  as  a  single  individual.  Moreover, 
public  policy  demands  the  preservation  of  the  sanctity  and 
harmony  of  the  marital  relation,  and,  therefore,  forbids  the 
testimony  of  husband  and  wife  against  each  other,  except  by 
consent  or  when  the  proceeding  is  between  them.  This  prin- 
ciple is  somewhat  relaxed  by  statute  in  this  State.  Code, 
chapter  130,  section  22,  chapter  50,  section  107.  But  the 
provision  under  consideration  here  enforces  the  common  law 
right  in  criminal  proceedings.     The  purpose  of  the  prohibi- 
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tion  against  any  reference  to  the  failure  of  the  prisoner  to 
introduce  the  wife  as  a  witness  in  his  behalf,  is  to  pre- 
vent her  silence,  whether  it  be  of  her  own  volition,  or 
because  of  the  unwillingness  of  her  husband  to  have  her 
testity,  from  being  used  as  evidence  against  him  in  the 
trial. 

In  view  of  the  importance  of  the  principle  involved,  and 
the  care  which  has  been  bestowed  upon  its  preservation,  the 
court  can  not  permit  a  violation  of  this  statute,  when  the 
prisoner  claims  its  benefit  and  bases  an  exception  upon  its 
violation.  The  courts  universally  hold  that  it  is  sufficient  to 
reverse  a  judgment.  La/ig  v.  AStatr,  56  Ind.  182;  Baker  v. ' 
People^  105  111.  452;  Camviomrealth  v.  NlchoU^  114  Mass. 
285;  ('onuiionwealth  v.  Ifarlmi^  110  Mass.  411;  Peoph  v. 
Tf/hr,  36  Cal.  522;  Connn^m wealth  v.  Scott,  123  Mass.  239; 
De^yrleH  v.  PhUUps,  63  N.  C.  53;  Gregg  v.  Wagner,  77  N. 
C.  246. 

By  inadv^ertence,  Mrs.  H.  H.  Hite,  an  eye  witness  to  the 
killing,  who  testified,  not  only  to  what  she  saw,  at  and  im- 
mediately before  the  homicide,  but  also  to  a  certain  material 
statement  made  by  her  husband  who  was  also  a  witness,  was 
permitted  to  testify,  without  having  been  sworn.  This  omis- 
sion was  not  discovered  until  after  the  verdict,  when  it  was 
I)roved  and  relied  upon  as  a  ground  for  setting  it  aside. 
Though  it  was  purely  accidental  and  not  the  result  of  any  in- 
tentional wrong,  it  was  sufficient  cause  for  setting  aside  the 
verdict.  An  oath  is  a  sanction  which  the  law  says  shall  ac- 
company the  testimony  of  every  witness,  and  courts  cannot 
be  permitted  to  dispense  with  it,  even  by  oversight.  It  can 
make  no  difference  that  the  omission  was  an  innocent  mistake. 
Its  effect  is  the  same  as  if  it  had  been  otherwise  The  object 
of  the  oath  is  to  bind  the  conscience  of  the  witness,  as  well  as 
to  make  his  action  in  testifying  amenable  to  the  criminal  law. 
Wilful  violation  of  the  truth  after  having  taken  the  oath  ex- 
poses him  to  both  temporal  and  spiritual  punishment.  More- 
over, the  administration  of  it  is  a  solemn  admonition  to  the 
witness  at  the  time  he  testifies,  well  calculated  to  keep 
alive  in  his  mind  a  sense  of  his  responsibility,  both  to 
Ood  and  to  the  law.  If  courts  allow  it  to  be  dispensed  with 
on  the  ground  of  oversight,  who  can  tell  the  number  of  in- 
stances in  which  witnesses  may  be   permitted  to  perpetrate 
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fraud  upon  the  courts  and  escape  legal  punishment  by  prov- 
ing to  the  court  innocence  of  any  intentional  wrong?  The 
courts  hold  the  omission  of  the  oath  to  be  cause  of  reversal. 
State  V.  Zawriy,  42  W.  Va.  205;  State  v.  Toin,  8  Ore.  177: 
St<tte  V.  SmM,  78  N.  C.  462;  Hawi;^  v.  Baker,  6  Greenl. 
(Me.)  72,  (19  Am.  Dec.  191).  In  the  case  last  cited  it  was 
shown  that  the  witness  believed  himself  to  have  been  sworn, 
but  it  was  held  that  this  could  make  no  difference. 

A  large  number  of  instructions  were  given  at  the  instance 
of  the  counsel  for  the  State,  all  of  which  were  excepted  to. 
As  the  propriety  of  an  instruction  always  depends  upon  the 
character  of  the  issues  of  fact  involv^ed,  and  the  evidence  re- 
lating thereto,  it  is  necessary  to  briefly  set  out  the  circum- 
stances of  the  killing  and  indicate  the  character  of  the  testi- 
mony. 

Okey  Taylor  was  charged  with  the  murder  of  one  Marion 
Furr.  It  seems  that  Furr  had,  a  short  time  l^efore  the  un- 
fortunate transaction  of  Sunday,  August  2,  1903,  in  which  he 
lost  his  life,  caused  Taylor  to  be  arrested  on  the  charge  of 
unlawful  retailing  of  liquors,  in  consequence  of  which  it  is 
probable  that  there  was  bitterness  between  them.  Taylor 
lived  alx)ut  seventy-five  or  one  hundred  yards  from  the  pub- 
lic road,  along  which  Furr,  in  company  with  his  wife,  both 
on  horseback,  H.  H.  Hite  and  a  young  lady  by  the  name  of 
Maggie  Johns,  also  on  horseback,  and  Mrs.  H.  H.  Hite  and 
two  girls  in  a  buggy,  were  passing  on  their  return  from  re- 
ligious service.  They  had  been  to  church  on  the  morning  of 
that  day,  and  afterwards  dined  with  a  friend  or  relative  in 
the  vicinity  of  the  church,  and  then  attended  a  funeral  ser- 
vice at  another  place  in  tlie  afternoon.  As  they  were  passing 
Taylor's  place,  the  buggy  was  first  in  order,  then  came  Hite 
and  Maggie  Johns,  while  Furr  and  his  wife  were  in  the  rear. 
These  persons,  except  the  deceased,  were  the  principal  wit- 
nesses for  the  State.  They  say  that,  upon  approaching  the 
scene  of  the  killing,  the  prisoner  was  seen  in  his  yard  near 
his  house  in  company  with  other  persons,  but  immediately 
arose  and  came  out  to  the  road  and  intercepted  Furr  and  his 
wife  at  or  near  a  pair  of  bars.  One  or  more  of  the  witnesses 
say  that,  at  the  time  of  their  approach,  Taylor  was  sitting 
down,  while  one  of  his  companions  was  apparently  trimming 
his  hair.     When  near  the  road,  or  out  in   the  road,  he  called 
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to  Furr,  asking  him  when  he  was  going  back  to  town,  to 
which  Furr  replied  "Whenever  I  get  ready,"  or  "Whenever 
I  damned  please."  Taylor  responded  that  he  would  not. 
The  altercation  continued  and  resulted  in  the  fatal  shooting. 
The  evidence  is  very  conflicting  as  to  which  began  the  use  of 
insulting  and  profane  language.  The  witnesses  for  the  State 
say  it  was  Taylor,  and  those  for  the  defense  say  it  was  Furr. 
There  is  also  conflict  as  to  the  exact  position  of  the  parties  at 
the  time  of  the  actual  encounter  and  as  to  what  occurred.  A 
claim  made  by  the  defense,  in  support  of  which  evidence  was 
introduced,  is  that  Taylor's  object  in  leaving  the  house  was 
not  to  provoke  a  quarrel  with  Furr,  but  to  go  to  a  stable 
across  the  road  and  saddle  his  horse,  with  a  view  to  accom- 
panying some  of  the  parties  who  were  with  him  on  a  trip 
which  they  intended  to  take.  Some  say  he  had  actually 
crossed  the  road  before  any  violent  demonstrations  occurred. 
The  evidence  for  the  State  tends  to  prove  that  the  prisoner 
intercepted  the  deceai^ed,  provoked  a  quarrel  and  forced  him 
into  whatever  combat  there  may  have  been,  while  evidence 
adduced  for  the  prisoner  tends  to  show  that  Taylor  was  cross- 
ing the  road  towards  the  stable,  when  Furr  who  had 
passed,  turned  violently  upon  him,  threw  one  rock  at  him, 
which  missed,  and  then  another,  which  knocked  him  down 
against  a  bank  on  the  upper  side  of  the  road,  and  then  rode 
his  horse  up  until  he  stood  practically  over  him  and  lashed 
him  with  a  cane  or  part  of  a  riding  or  driving  whip;  and 
that,  while  in  that  act,  Taylor  told  him  once  or  twice  to  take 
the  horse  off  of  him,  on  failure  of  which,  he  drew  his  rev^olver 
and  fired  three  or  four  shots  at  the  deceased,  some  of  which 
took  effect  and  killed  him  almost  instantly.  The  wife  of  the 
<leceased  says  he  endeavored  to  get  away  and  that  the  pris- 
oner was  never  down  on  the  ground,  but  stood  erect  and  de- 
literately  tired  without  cause.  H.  H.  Hite's  testimony  is 
substantially  to  the  same  effect.  He  says  that,  upon  hearing 
the  troul)le,  he  alighted  from  his  horse,  handed  the  bridle 
to  his  companion  and  went  back  and  asked  the  parties  to  have 
no  trouble  and  that  Taylor  said  "By  God,  you  keep  your  dis- 
tance and  keep  your  mouth  shut;"  that  the  quarrel  continued 
until  Furr  struck  with  a  switch,  but  as  to  whether  at  the 
prisoner  or  at  the  horse,  he  is  indefinite,  whereupon  Taylor 
drew  his  revolver   and   fired;  that   the   deceased    turned    his 
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horse  away,  but  the  prisonerer  fired  three  more  shots  as  rap- 
idly as  possible;  and  that,  at  a  distance  of  thirty  to  fifty  feet 
from  the  point  at  which  the  first  shot  was  fired,  the  deceased 
fell  from  his  horse  and  died  without  a  word.  He  denies  that 
any  rocks  were  thrown  and  the  tendency  of  his  evidence  is  to 
sustain  the  indictment  and  repel  the  defense  set  up.  Mrs. 
Hite  was  further  away,  but  she  says  she  could  see,  and  did 
see,  the  prisoner,  at  the  time  of  the  shooting,  and  that  he  was 
not  down,  but  on  his  feet.  She  says  Furr's  horse  was  be- 
tween her  and  the  prisoner,  but  she  could  see  his  head  and  the 
top  of  his  shoulders  just  over  the  horse's  neck.  She  also  says 
she  heard  her  husband  say,  "Come,  boys,"  or  ''Boys,  this  is 
no  day  to  have  trouble."  Thompson,  Bell,  Conrad,  and 
othei*s,  testified  in  support  of  the  defense  set  up  by  the  pris- 
oner. There  is  evidence  of  previous  threats  on  the  part  of 
the  prisoner  and  of  declarations  of  intent  to  kill  at  the  time 
of  the  shooting,  and  also  of  such  threats  and  declarations  on 
the  part  of  the  deceased.  It  is  also  urged  in  defense  that 
there  was  a  conspiracy  between  Furr  and  Hite  against  the 
prisoner. 

Instructions  No.  2,  given  at  the  instance  of  the  state,  con- 
tains this  clause:  "The  oath  of  a  juror  imposes  on  him  no  ob- 
ligation where  no  doubt  would  exist,  if  no  oath  had  been  ad- 
ministered.'' Though  the  giving  of  such  an  instruction  might 
not  he  sufficient  to  reverse,  its  meaning  is  obscure  and  its  sub- 
ject matter  most  delicate  in  character.  It  can  serve  no  useful 
purpose.  The  delil^erations  of  the  jury  ought  not  to  be  bur- 
dened with  such  refinements  and  obscure  distinctions. 

Instruction  No.  5  told  the  jury  the  prisoner  could  not  jus- 
tify the  killing,  unless  he  had  complied  with  instruction  No. 
3,  which  stated  the  necessity  of  retreating  before  taking  life, 
when  the  prisoner  has  provoked  the  combat  in  the  progress 
of  which  the  killing  occurs.  That  the  two  instructions,  read 
together,  correctly  state  the  law  cannot  be  doubted,  but  in- 
struction No.  5  should  not  have  been  given  in  that  form.  An 
instruction  ought  to  be  complete  in  itself  without  reference 
to  others,  though  it  need  ndt  cover  the  whole  case.  It  is  bad 
practice,  though  not  necessarily  reversible  error.  Instruc- 
tions Nos.  13  and  15  are  open  to  a  similar  objection.  Both 
refer  to  justifiable  shooting  "as  explained  in  these  instruc- 
tions."   They  required  the  jury  to  define  the  terms  "justifi- 
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able  cause,"  "legal  cause"  and  ''justifiable  shooting"  and 
then  find  instructions,  among  those  given,  which  would  come 
within  the  definitions.  No  doubt  the  jurors  had  capacity  to 
do  this,  but  their  deliberations  should  not  be  burdened  with 
such  work.  Instructions  ought  to  be  clear,  accurate,  con- 
cise and  comprehensive  statements  of  the  law  applicable  to 
the  facts.  Mmherv,  Kitchel,  87  111.  19;  Loeb  v.  Weln,  64  Ind. 
285:  State  v.  Mh\  15  Mo.  153. 

Instruction  No.  6,  which  told  the  jury  the  defendant  could 
not  justify  the  killing  if  he  had  brought  on  or  begun  the  dif- 
ficulty, although  with  no  intent  to  kill  or  do  bodily  injury 
to  the  deceased,  should  have  been  refused.  A  man  does  not 
lose  his  right  of  self-defense  unless  he  has  done  some  wrong- 
ful act.  Mere  innocent  or  accidental  cause  of  difficulty  or 
combat,  permitted  by  this  instruction,  is  not  enough.  1 
Hawk.  P.  C.  82;  Hor.  &  Thomp.  Self-Def.  220;  25  Am.  & 
Eng.  Ency.  268;  Foutch  v.  State,  95  Tenn.  711;  Fimell  v. 
State,  94  Ga.  78. 

Instruction  No.  17  reads  as  follows:  *'If  the  jury  believe 
from  the  evidence,  that  at  the  time  of  the  alleged  killing, 
the  defendant  and  the  deceased  met,  and  upon  a  sudden  cause 
of  quarrel  arising  between  them,  mutually  agreed  to- engage 
in  a  personal  combat,  and  did  so  engage  in  such  combat,  and 
if  the  jury  further  believe  from  the  evidence,  t)eyond  a  rea- 
sonable doubt,  that  during  such  quarrel  the  defendant,  with- 
out the  knowledge  of  the  deceased,  made  use  of  a  deadly 
weapon,  in  such  manner  as  would  be  likely  to  cause  the  death 
of  the  deceased,  and  did  so  cause  it,  then  the  defendant  was 
guilty  of  murder;  and  if  the  jury  further  believe,  from  the 
evidence,  that  the  defendant  so  used  the  said  deadly  weapon, 
deliberately  and  with  malice  aforethought,  and  with  intent  ta 
take  the  life  of  the  deceased,  or  to  do  him  great  bodily  harm^ 
then  such  killing  would  be  murder  in  the  first  degi*ee."  The 
first  proposition  embodied  in  it  is  incorrect.  The  mere  making 
use  of  a  deadly  weapon,  under  the  circumstances,  does  not 
necessarily  constitute  second  degree  murder.  That  crime  is 
unintentional  malicious  killing.  State  v.  Morrison,  49  W. 
Va.  210.  Unlawful  cutting  with  intent,  not  to  kill,  but  only 
to  injure,  resulting  in  death,  would  constitute  the  crime.  But 
the  facts  assumed  in  the  hypothesis,  put  by  the  first  clause  of 
the  instruction,  do  not  preclude   the   jury  from   finding  that 
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the  shooting  was  done  in  hot-blood,  and,  therefore,  consti- 
tuted only  manslaughter.  State  v.  Scott,  36  W,  Va.  704; 
State  V.  mUreth,  9  Ire.  (N.  C.)  429,  (51  Am.  Dec.  364,) 
holding  that  ''Where  two  persons  engage  in  sudden  com- 
bat, and  after  they  become  heated  thereby,  one  of  them 
seizes  a  deadly  weapon,  or  uses  one  in  his  hands,  having  no 
intention  to  use  it  when  the  combat  commenced,  and  slays  his 
adversary,  his  offense  is  manslaughter  only."  State  y.  Mazon. 
90  N.  C.  683.  That  a  deadly  weapon  was  used,  under  such 
circumstances  without  the  knowledge  of  the  deceased,  is  not 
conclusive.  ''The  mere  possession  of  a  deadly  weapon  when 
the  combat  began,  however,  is  not  suflScient  to  show  an  in- 
tent to  take  an  unfair  advantage  by  using  it  in  the  fight.  If 
the  accused  did  not  intend  to  use  the  weapon  when  the  fight 
began,  but  used  it  in  the  heat  of  passion  aroused  by  the  fight, 
the  killing  is  only  manslaughter."  21  Am.  &  Eng.  Ency. 
185.  It  is  a  question  of  intent  to  be  determined  by  the  jury 
from  all  the  facts  and  evidence  in  the  case.  If  there  was  a 
fixed  purpose  to  do  bodily  harm,  without  killing,  and  death 
resulted,  it  was  murder  of  the  second  degree.  If  there  was  a 
sudden,  impulsive  killing,  due  to^  passion  suddenly  aroused, 
furor  hrevis,  it  was  manslaughter,  although  there  was  intent 
to  kill.  If  there  was  a  fixed,  deliberate  and  sedate  purpose 
to  kill,  usually  termed  sx)ecific  intent  to  take  life,  wilful,  de- 
liberate and  premeditated,  although  in  the  course  of  mutual 
combat,  as  stated  in  the  latter  part  of  the  instruction,  the  of- 
fense was  murder  in  the  first  degree.  Of  these  three  offenses, 
any  one  of  which  the  jury  might  have  found  from  the  evi- 
dence, the  instruction  excluded  one,  namely,  manslaughter, 
to  the  prejudice  and  injury  of  the  prisoner,  by  virtually  bind- 
ing the  jury  to  find  that  the  offense  was  either  murder  of  the 
first  degree  or  murder  of  the  second  degree.  Had  the  in- 
struction presented  the  three  possible  results  instead  of  two, 
it  might  not  have  made  any  difference  in  the  verdict,  but  there 
is  no  way  by  which  that  can  be  known.  The  prisoner  was  enti- 
tled to  have  all  three  propositions  considered  by  the  jury,  and  it 
is  presumed  that  he  was  injured  by  the  error.  Siate  v.  Dmig- 
kufs,  28  W.  Va.  297;  12  Cyc.  913.  The  error,  therefore, 
calls  for  reversal  of  the  judgment  and  a  new  trial. 

Omission  of  an  essential  clause  or  qualification  from  in- 
struction No.  26  makes  it  erroneous.      By  it  the  jury  were 
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told  that,  if  there  was  mutual  combat  between  the  parties,  or 
a  difficulty,  wilfully  incurred  by  the  prisoner,  he  could  not 
be  acquitted,  "no  matter  how  violent  his  passion  became,  or 
how  hard  he  was  pressed,  or  how  imminent  his  peril  became 
during  the  progress  of  the  aflFray."  It  was  a  binding  in- 
struction, omitting  to  say,  unless  the  prisoner  declined  fur- 
ther combat,  and  retreated.  If  the  accused,  having  provoked 
the  difficulty,  declines  further  combat  and  withdraws,  he 
may  justify  the  killing,  although  originally  in  fault.  State 
V.  Cam,  20  W.  Va.  679;  Vaide)i'H  Case,  12  Grat.  729;  State 
V.  Evam,  33  W.  Va.  417. 

Several  instructions  are  excepted  to  because  they  declare 
the  usual  presumption  of  guilt  arising  from  facts  established, 
such  as  that  a  killing,  without  any,  or  upon  slight,  provoca- 
tion, with  a  deadly  weapon,  unexplained,  is  presunied  to  be 
murder  of  the  first  degree,  and  that  a  man  is  presumed  to  in- 
tend that  which  he  does  or  which  is  the  probable  result  of 
his  acts,  and  we  are  asked  to  overrule  numerous  cases  in 
which  this  practice  has  been  approved.  In  this  connection, 
it  is  urged  that  the  trial  court,  in  requiring  the  jury  to 
apply  these  rules,  trespasses  upon  its  province,  because, 
first,  in  every  such  instance,  material  and  controlling  facts 
are  assumed  to  the  prejudice  of  the  prisoner,  and, 
second,  because  such  instructions  bear  uix)n  the  weight  of 
the  evidence. 

Both  of  these  positions  are  clearly  untenable  and  wholly 
unsupported  by  any  authority.  The  propriety  of  an  instruc- 
tion always  dei)ends  upon  the  evidence  in  the  case.  No 
proposition  of  law  can  be  announced  to  the  jury  as  applica- 
ble to  a  case,  unless  there  is  evidence  tending  to  support 
every  fact  that  must  be  found  by  the  jury  in  order  to  make  it 
applicable.  A  proper  instruction  never  assumes  the  exist- 
ence of  facts,  but  it  does  assume  that  there  is  in  the  case  evi- 
dence of  certain  facts.  As  the  facts  are  generally  disputed, 
the  evidence  of  the  plaintiflF  tends  to  prove  one  set,  relevant 
and  material  to  the  issue,  and  that  of  the  defendant  another, 
and  it  sometimes  happens  that  there  are  several  issues  so  that 
the  contentions  as  to  facts,  supported  by  evidence,  are  nu- 
merous, giving  scope  for  several  instructions,  embodying  dif- 
ferent propositions  of  law.  When  the  jury  have  ascertained 
the  facts,  they  apply  that  'principle  of  law  which  the  court 
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has  said  is  applicable  to  them,  if  found.  So  long  as  the  court 
confines  its  statements  of  the  law  to  principles,  the  application 
of  which  is  called  for  by  facts  which  the  jury  may  find  from 
the  evidence,  without  saying,  or  in  any  way,  indicating  an 
opinion,  that  they  have  been  proved,  there  is  no  ground  for  the 
charge  that  the  existence  of  any  fact  has  been  assumed.  The 
objection  sustained  in  State  v.  Dickey^  46  W.  Va.  319,  can- 
not avail  here.  The  state  of  the  evidence  is  entirely  differ- 
ent. In  that  case,  the  Court  were  of  the  opinion  that  the 
fact  of  great  provocation  was  admitted,  or  at  least  incontro- 
vertibly  established,  which  made  the  action  of  the  court  in 
submitting  it  to  the  jury  erroneous.  That  case  asserts  the 
exact  opposite  of  what  is  here  contended  for.  This  Court  said 
the  trial  court  had  done  wrong  in  not  accepting  as  true  a  cer- 
tain fact,  not  that  it  had  erred  in  assuming  the  existence  of 
that  fact. 

We  think  it  equally  apparent  that  the  statement  of  these 
rules  of  evidence  do  not  affect  the  weight  of  the  evidence.  In 
every  instance  they  are  hypothetical  statements  or  are  founded 
upon  admitted  facts,  such  as  that  the  prisoner  killed  the  deceas- 
ed with  a  deadly  weapon,  without  any,  or  upon  slight,  provoca- 
tion. Is  it  to  be  supposed  that  a  jury  is  so  utterly  ignorant 
as  not  to  be  able  to  see  which,  if  any,  of  the  facts,  constitu- 
ting the  offense  described,  are  in  controversy,  and  that  the 
application  of  the  principle  depends  upon  their  findings  as  to 
facts?  If  the  facts  are  not  controverted,  there  can  be  no  pos- 
sible impropriety  in  stating  the  law  applicable  to  them,  be- 
cause there  is  nothing  to  try.  The  law  is  for  the  court,  the 
facts  only  for  the  jury.  When  killing  by  the  prisoner  is 
shown,  a  prwia  facie  case  of  guilt  is  made  out  by  the  state. 
What  possible  harm  can  there  be  in  saying  so  to  the  jury? 
How  can  it  be  said  the  instruction  is  an  expression  of  opinion 
as  to  the  weight  of  the  evidence?  Up  to  this  point  there  is 
no  conflict  in  the  evidence,  and,  hence,  no  function  of  weigh- 
ing to  be  performed,  for  a  verdict  contrary  to  the  case  so 
made  would  be  palpably  wrong.  What  constitutes  an  of- 
fense is  matter  of  law,  and  if  the  facts  in  the  concrete  case, 
up  to  a  certain  point,  be  admitted,  or  be  not  in  controversy, 
the  court  may,  without  the  slightest  impropriety,  tell  the  jury 
what  their  verdict  should  be,  if  the  case  is  not  altered  by  evi- 
dence adduced  to  establish  additional   facts,  calling  for  dif- 
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ferent  law.  SncYiprlina  facie  case  compels  the  prisoner  to 
overthrow  it  by  showing  additional  facts  or  circumstances 
which  justify  the  act  or  mitigate  the  oflFense.  These  are  left 
to  the  ascertaiment  of  the  jury.  They  are  hypothetically 
stated,  and  the  action  of  the  jury  upon  the  evidence  relating 
to  them,  is  wholly  uninfluenced  by  instructions,  stating  the 
presumption  arising  from  uncontroverted  facts.  Whether 
these  presumptions  be  regarded  as  matters  of  law  or  fact 
cannot  affect  the  question  under  consideration.  Even  if  pre- 
sumptions of  fact  only,  they  are  important  elements  of  evi- 
dence which  can  be  affirmatively  and  authoritively  brought 
to  the  attention  of  the  jury  only  by  the.  action  of  the 
court.  How  else  can  they  be  proved?  What  document 
other  than  a  law  book  will  prove  them?  What  witness  can 
swear  to  them?  Must  they  be  brought  into  the  case  by  the 
mental  operations  and  know^ledge  of  the  juroi^s  only,  unaided 
by  rules  and  principles  born  of  centuries  of  experience? 
Most  assuredly  not.  Obviously  the  court  may  properly  di- 
rect attention  to  them.  Viewed  in  this  light  the  court  says 
no  more  than  that  they  are  evidence,  an  assertion  which  is 
indisputably  true.  The  jury  are  neither  told  that  they  pro^e 
the  whole  case  against  the  prisoner  nor  that  they  are  enti- 
tled to  any  fixed  amount  of  weight  as  against  other  evidence. 
What  amount  of  evidence  to  the  contrary  will  overcome  such 
presumption  is  always  left  to  the  jury,  but  there  must  be 
some.  If,  on  the  other  hand,  they  are  presumptions  of  law, 
the  right  of  the  court  to  embody  them  in  instructions  to  the 
jury  can  be  denied  only  on  the  theory  that  in  criminal  cases 
the  law,  as  well  as  the  facts,  is  for  the  jury.  Against  this 
view,  stand  the  great  weight  of  authority  and  the  decisions 
of  this.  Court.  State  v.  Dickey,  48  W.  Va.  325;  State  v.  Prater, 
52  W.  Va.  132.  Juries  have  the  power  arbitrarily  to  decide  in 
favor  of  the  prisoner  contrary  to  the  law,  because  the  State 
has  no  right  of  appeal,  but  that  by  no  means  argues  their 
right  to  do  so. 

Instruction  No.  11  reads  as  follows:  "The  rule  of  law  is 
that  a  man  shall  be  taken  to  intend  that  which  he  does,  or 
which  is  the  necessary  consequence  of  his  act."  Tliis  was 
condemned  in  State  v.  Sheppard,  49  W.  Va.  582.  Such  in- 
tention is  not  absolutely  imputed  by  the  law.  It  is  only  pre- 
sumed and  the  presumption  may  be  overcome.     Instructions. 


Digiti 


zed  by  Google 


W.  Va.]  State  v.  Taylor.  245 

should  state  the  law  accurately  to  avoid  danger  of  misleading 
the  jury.  Other  instructions  given,  read  with  this  one,  may 
explain  its  meaning  by  showing  it  to  be  diflFerent  from  what 
its  words  import,  but  that  only  makes  its  defect  the  more  ap- 
parent. A  bad  instruction  is  not  cured  by  giving  a  good 
one.  McKelvey  v.  Railway  Co.^  35  W.  Va.  500;  Parkers- 
burg  Industrial  Co.  v.  Schultz^  43  W.  Va.  470.  This  error 
might  not  be  sufficient  to  reverse,  but  such  an  instruction 
ought  not  to  be  given. 

The  action  of  the  court  in  permitting  Mrs.  Furr  to  testify 
as  to  the  meaning  of  a  certain  statement,  made  by  her  to 
Hite,  on  the  morning  of  the  day  following  the  homicide,  is 
excepted  to.  Of  this,  the  prisoner  cannot  be  heard  to  com- 
plain, because  that  conversation  was  by  him  introduced  for 
the  purpose  of  aflFecting  the  evidence  of  Hite.  He  cannot 
bring  it  into  the  case  for  one  purpose  and  put  it  out  for 
all  others,  nor  can  he  have  the  benefit  of  it  except  in  the  form 
in  which  it  actually  occurred,  and  according  to  its  meaning 
and  intent. 

Another  assignment  of  error  is  based  upon  the  action  of 
the  court,  in  excluding  three  questions  and  the  answers 
thereto,  in  the  deposition  of  Clara  Beall,  taken  on  behalf  of 
the  accused.     They  were  as  follows: 

'•Q.  Did  you  hear  Okey  Taylor,  after  he  had  been 
knocked  down  by  Furr,  ask  Furr  to  take  his  horse  oflf  of 
him? 

A.    I  did. 

Q.  State  whether  or  not  before  Taylor  w^as  knocked  down, 
Furr  turned  his  horse  and  came  back  towards  him? 

A.    He  did. 

Q.  State  whether  or  not  at  the  time  of  this  trouble,  Okey 
Taylor  was  near  a  pair  of  bars  ? 

A.     He  was." 

The  depositions  showed  objection  to  them  at  the  time  of 
the  taking  thereof,  because  of  the  form  in  which  the  ques- 
tions were  propounded.  A  question,  containing  the  words, 
"whether  or  not,  so  as,  in  most  instances,  to  prevent  the  use 
of  the  words  '  V^s"  or  ''no,"  in  answer,  is  said  to  be,  ordi- 
narily, not  leading.  State  v.  Henderson^  29  W.  Va.  147; 
Wilh  V.  Qui7)ihy,  31  N.  H.  485,  490.  Whether  it  is  or  not 
depends  upon  the  nature  of  the  question,  the  subject  matter 
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and  the  particular  manner  in  which  other  parts  of  it  are 
framed  Bartlett  v.  Hoyt^  33  N.  H.  151;  People  v.  Mather^ 
4  Wend.  (N.  Y.)  229.  The  witness  to  whom  these  questions 
were  propounded  saw  the  killing  and  all  she  knew  could  have 
been  brought  out  without  suggestion  in  any  form.  The  sub- 
jects of  the  questions  were  vital  facts  in  the  case,  and  the 
questions  were  so  framed  as  to  enable  her  to  see  and  know, 
in  view  of  her  familiarity  with  the  case,  what  answer  would 
best  subserve  the  purpose  of  the  defense.  Every  one  of  them 
could  have  been  answered  by  "yes''  or  '"no".  We  think  the 
ruling  of  the  court  was  proi)er. 

For  the  reasons  above  given,  the  verdict  ought  to  have 
been  set  aside  and  a  new  trial  allowed.  Therefore  the  judg- 
ment will  be  reversed,  the  verdict  set  aside  and  the  case  re- 
manded for  a  new  trial. 

Beversed, 

Brannon,  President: 

I  do  not  think  instruction  6  bad.  No  innocent  or  accidental 
cause  of  incitement  to  combat  is  suggested  by  the  evidence. 
I  see  no  fault  in  No.  11. 


CHARLESTON 

Feamster  v.  Feamster. 

Submitted  January  17,  1905.     Decided  February  21,  1905. 

1.     Assumpsit — Declaration  ^Failure  of  Proof. 

A  case  in  which  the  evidence  fails  to  sustain  the  allegations  of 
the  declaration,    (p.  249.) 

Error  to  Circuit  Court,  Greenbrier  County. 

Action  by  Joseph  A.  Feamster  and  another  against  S.  W. 
N.  Feamster.  Judgment  for  defendant.  Plaintiffs  bring 
error. 

John  W.  Arbuckle,  for  plaintiff  in  error. 
Preston  &  Wallace  and  Miller  &  Read,  for  defendant 
in  error. 

McWhorter,  Judge: 

Mary  Feamster  and  Joseph  A.  Feamster  brought  their 
action  of  trespass  on  the  case  in  dHsumpsit  in  the  circuit  court 
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of  Greenbrier  county  against  S.  W.  N.  Feamster.  At  the 
first  teiTO  thereafter,  on  the  15th  of  November,  1898,  the  de- 
fendant appeared  and  pleaded  not  guilty  and  issue  was  there- 
on joined.  On  the  22d  of  November,  1900,  the  defendant 
demurred  to  plaintiflF's  declaration,  in  which .  the  plaintiffs 
joined,  which  demurrer  being  considered  by  the  court  was 
sustained  and  leave  given  to  plaintiflFs  to  amend  their  decla- 
mtion  at  bar  and  the  case  was  continued.  To  which  action 
of  the  court  in  sustaining  the  demurrer  plaintiffs  excepted. 
At  the  July  term  a  jury  was  empaneled  and  sworn  and  having 
heard  the  evidence  returned  a  verdict  for  the  defendant, 
when  the  plaintiffs  moved  the  court  to  set  aside  the  verdict 
as  contrary  to  the  law  and  the  evidence,  of  which  motion  the 
court  took  time  to  consider,  and  on  the  third  day  of  August 
the  court  having  considered  the  motion  to  set  aside  the  ver- 
dict and  grant  a  new  trial,  and  affidavits  in  support  thereof, 
overruled  the  motion  and  gave  judgment  upon  said  verdict 
for  defendant  for  costs,  to  which  ruling  of  the  court  the 
plaintiffs  excepted  and  were  given  thirty  days  in  which  to 
tile  bills  of  exceptions.  There  is  but  one  declaration  filed  in 
the  case  and  that  contains  only  the  common  counts;  nothing 
to  indicate  any  amendment  to  the  declaration  or  to  show 
whether  it  is  the  original  declaration  filed,  or  an  amended 
declaration.  There  is  no  special  count  in  or  filed  with  said 
declaration  setting  up  any  special  agreement  nor  anything  to 
show  what  the  plaintiffs'are  claiming,  except  a  paper  marked 
^'Exhibit  A,'"  which  is  copied  into  the  record,  which  would 
appear  to  be  intended  as  a  l)ill  of  particulars,  and  is  as 
follows: 

**S.  \V.  N.  Feamster, 

To  Mary  Feamster  and  Jos.  A.  Feamster. 

To  value  of  oak  logs  and  lumber  which  you  failed  and  refused 
to  saw  according  to  agreement  and  promise,  45,212  feet $813.82 

To  value  of  poplar  logs  and  lumber  which  you  failed  and 
refused  to  saw  according  to  agreement  and  promise,  17,738  feet.    407.97 

To  buckeye  logs  and  lumber  which  you  failed  and  refused 
to  saw  according  to  agreement  and  promise,  2,363  feet 29.64 

To  value  of  Lynn  logs  and  lumber  which  you  failed  and  re- 
fused to  saw  according  to  agreement  and  promise,  465  feet 10.70 

To  interest  on  same  4  years 302.91 

To  timber  and  logs  which  you  refused  and  failed  to  have 
cut  and  sawed  according  to  agreement  and  promise 500.00 

$2,065.04" 
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'  '    '  •! 

There  is  nothing  contained  in  the  record  by  memorandum 
of  the  clerk  or  order  of  the  court  to  connect  this  paper  with 
the  case,  yet  it  is  sufficient  on  its  face  to  show  that  it  was 
intended  as  a  bill  of  particulars  and  indicates  an  a^eement 
or  agreements  between  the  defendant  and  the  plaintiffs 
whereby  defendant  was  to  saw  certain  luml^er  for  plaintiffs 
and  charging  the  defendant  with  refusing  and  failing  to 
carry  out  his  contract  in  that  behalf;  but  the  evidence  of- 
fered in  the  case  fails  to  show  any  contractual  relation  be- 
tween defendant  and  the  plaintiffs  or  either  of  them,  either 
express  or  by  implication.  The  plaintiffs  introduced  in  con- 
nection with  the  testimony  of  plaintiff  Joseph  A.  Feamster 
a  certain  contract  in  writing  tetween  said  Joseph  A.  Feam- 
ster and  one  C.  W.  Schrader  dated  January  31,  1894,  whereby 
the  said  Joseph  A.  Feamster  was  "To  furnish  all  the  saw 
timber  that  is  standing,  and  now  cut  into  saw  logs,  with  the 
exception  of  what  he  may  want  to  keep  for  rail  timber  * 
*  *  to  be  delivered  at  the  two  saw  mill  sets,  and  in  a 
convenient  way  for  rolling  on  saw  skids  or  in  the  customary 
way  of  delivering  logs  to  mill,*"  and  to  pay  a  stipulated  sum 
per  thousand  feet  for  sawing  and  sticking  said  timber  in 
good  order  tlie  said  Schrader  to  be  paid  for  sawing  out  of 
the  sales  of  the  lumber  as  fast  as  it  was  sold.  In  the  same 
connection  plaintiffs  offered  an  agreement  in  writing  dated 
April  9,  1894,  between  S.  W.  N.  Feamster  and  the  said  C. 
W.  Schrader  whereby  Schrader  agreed  to  saw  the  logs  then 
cut  by  Joseph  A.  Feamster  and  to  stick  the  same  when 
sawed,  in  the  name  of  S.  W.  N.  Feamster  until  the  said  S. 
W.  N.  Feamster  should  get  $700  worth  of  sawed  lumber, 
and  an  additional  amount  sufficient  to  pay  the  saw  bill  and 
when  S.  W.  N.  Feamster  should  receive  said  amounts  of 
lumber  he  was  to  turn  over  to  Joseph  A.  Feamster  the  re- 
mainder of  the  luml)er.  Said  Joseph  A.  Feamster  further 
testified  to  his  having  a  contract  with  Schrader  for  two  sets 
on  the  land,  one  where  they  were  then  sawing  and  one  at 
Sugar  Creek  Hollow,  and  that  the  defendant  S.  W.  N.  Feam- 
ster had  the  mill  moved  on  to  his  own  land  and  prevented  it 
from  being  moved  to  the  Sugar  Hollow  on  plaintiff's  land 
according  to  the  contract  with  Schrader;  "That  when  Schra- 
der was  done  sawing  at  defendant's  set  he  was  anxious  to 
come  back  and  finish  sawing  for  plaintiff,  but  said  defendant 
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said  there  should  be  no  more  timber  cut  on  plaintiflTs  land 
and  Schrader  took  the  mill  away  and  did  not  come  back." 
It  is  claimed  by  plaintiff  in  his  testimony  that  Schrader  would 
have  come  back  and  finished  the  sawing  but  for  the  action  of 
the  defendant  S.  W.  N,  Feamster  who  prevented  him  from 
so  doing  and  caused  him  to  violate  his  contract,  and  the  evi- 
dence of  Schrader  who  was  used  as  a  witness  by  plaintiffs 
tends  to  prove  this  fact.  The  evidence  of  plaintiff  tends  to 
prove  that  plaintiffs  cause  of  action  against  defendant  S.  W. 
N.  Feamster,  if  any  they  have,  is  an  action  of  trespass  on 
the  case,  and  not  trespass  on  the  case  in  dSHiimpHit,  There 
is  a  fatal  variance  between  the  allegata  and  prohata.  The 
evidence  utterly  fails  to  support  the  action  of  amumpHit  and 
counsel  for  the  defendant  must  have  had  this  in  mind  when 
he  tendered  the  general  issue  in  case,  instead  of  aHHuinpsit, 
Plaintiffs  having  failed  to  support  their  declaration  by  their 
evidence,  the  judgment  of  the  circuit  court  will  have  to  be 
affirmed,  but  without  prejudice  to  the  rights  of  plaintiffs  or 
either  of  them  to  bring  such  action  hereafter  as  they  may  be 
advised. 

Affirmed, 


CHARLESTON 

Blagkmarr  r,  Williamson. 
Submitted  February  2,  1905.     Decided  February  21,  1905. 

1.  Partnership — Sale  of  Partner'n  Interest. 

One  of  the  partners  in  a  mining  partnership  may  convey  his  in- 
terest in  the  mine  and  business  without  dissolving  the  partnership, 
{p.  253.) 

2.  Partnership — Majority  Interest*  Control  Partnership  Operations. 

When  members  of  a  mining  partnership  cannot  agree  in  manage- 
ment those  having  a  majority  interest  control  its  management  in  all 
things  necessary  and  proper  for  its  operation.  Childers  v.  Neely,  47 
W.  Va.  70.     (p.  254.) 

■3.    Partners— i2«^A/«  of  Partners — Sale  of  Parttiership  Interest. 

A  member  of  a  mining  partnership  may  sell  his  interest  therein 
to  whomsoever  he  ma}'  without  the  knowledge  or  consent  of  his  co- 
owners,     (p.  254.) 
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4.     Partnership — Disnolution  by  Suit — AUsgatwnt  of  Bill, 

In  order  to  dissolve  a  mining  partnership  by  decree  in  equity  to 
sell  the  partnership  property,  the  bill  must  allege  clear  and  good 
grounds  therefor,     (p.  266.) 

Appeal  from  Circuit  Court,  Tyler  County, 
Bill  by  F.  L.  Blackinarr  against  J.  M.   Williamson   and 
others.     Decree  for  plaintiflF  and  defendants  appeal. 

Reversed, 

Thomas  P.  Jacobs  and  Frank  V.  Iams,  for  appellant. 
F.  L.  Blackmarr,  pro  ne. 

McWhorter,  Judge: 

J.  M.  Williamson,  Adelia  W^illiamson,  Harry  Ihrig  and  F. 
L.  Blackmarr  were  the  joint  owners  of  the  working  interest 
of  a  certain  oil  and  gas  lease  upon  the  A.  R.  Williamson 
farm  of  eighty-four  acres  in  Tyler  county,  held  by  them 
respectively  in  the  following  proportions:  J.  M.  Williamson 
four-sixteenths,  Adelia  Williamson  two-sixteenths,  Harry 
Ihrig  three-sixteenths  and  F.  L.  Blackmarr  seven-sixteenths. 
The  said  parties  were  operating  the  said  lease  for  the  produc- 
tion of  oil  and  gas  and  had  found  and  produced  oil  in  ])aying 
quantities  and  receiving  the  production  therefrom  in  the 
proportion  named.  At  the  March  rules,  1904,  Blackmarr 
filed  his  bill  in  the  clerk's  office  of  the  circuit  court  of  Tyler 
county  against  the  other  three  defendants  alleging  that  there 
were  two  wells  upon  said  leavse  that  had  l^een  drilled  for  oil 
and  gas;  that  the  oil  produced  from  said  lease  was  run  into 
the  Eureka  Pipe  Line  Company's  lines  to  A.  R.  Williamson, 
the  lessor,  one-eighth  royalty  and  the  seven-eighths  to  the  four 
parties  named,  in  the  proportions  stated;  that  the  owners 
of  the  lease  agreed  to  further  develop  the  same  and  to  drill 
other  wells  thereon  for  oil  and  gas  and  had  drilled  thereon 
three  other  additional  wells,  numbers  3,  4  and  5  and  cleaned 
out  and  equipped  wells  numbers  1  and  2;  that  in  drilling 
said  new  wells  and  cleaning  out  and  operating  the  new 
wells  upon  said  lease  and  equipping  them  they  expended 
between  thirteen  and  fourteen  thousand  dollars  wliich 
was  contributed  by  them  in  proportion  to  the  interests 
owned  by  them,  respectively;  that  the  production  from  said 
wells  had  declined;  that  owing  to  the  discovery  of  large  pools 
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or  fields  of  oil  in  the  states  of  Kansas  and  Texas  and  in  In- 
dian Territory. the  market  price  of  oil  had  declined  and  was 
liable  to  decline  more,  and  that  the  production  of  oil  was 
declining  upon  said  lease  and  the  same  was  becoming  of  less 
market  value  each  month;  that  plaintiff  was  not  willing  to 
expend  any  more  money  upon  said  lease  and  that  it  was  for 
the  best  interest  of  plaintiff  that  the  mining  partnership 
operating  said  lease  be  dissolved  and  the  mining  partnership 
property  (as  it  could  not  be  partitioned  in  kind)  be  sold  and  the 
debts  which  might  exist  be  paid  and  the  proceeds  be  divided 
among  the  members  of  the  mining  partnership  in  proportion 
to  their  interests  therein;  that  when  the  production  of  oil 
upon  said  lease  was  at  its  highest  and  the  market  was  at  $1.85 
per  barrel  plaintiff  repeatedly  requested  the  other  partners  to 
join  with  him  in  selling  said  lease  as  a  whole  for  the  highest 
and  best  price  that  could  be  obtained  for  it  in  the  market, 
for  the  reason  that  said  production  would  decline;  but  they 
refused  to  join  in  the  sale  of  said  mining  partnership  prop- 
erty; that  there  was  a  lack  of  harmony  between  said  partners 
as  to  the  further  opevBiing  of  said  lease  and  prayed  the  dis- 
solution of  said  partnership,  and  that  the  property  thereof  be 
sold  and  the  debts  existing  at  the  time  of  sale  and  costs  of 
sale  be  paid  out  of  the  proceeds  of  the  property  and  the  bal- 
ance divided  among  the  partners  in  proportion  to  their  inter- 
ests, and  for  general  relief. 

The  defendants  filed  their  demurrer  to  plaintiff 's  bill,  be- 
cause the  same  was  not  suflicient  in  law,  and  that  the  bill 
contained  no  equity,  and  answered  the  bill,  admitting  that 
the  leasehold  estate  was  held  by  the  parties  in  the  proportions 
set  out  in  the  bill.  Defendants  denied  the  material  allega- 
tions of  the  bill  and  denied  that  plaintiff  ever  made  any  re- 
quest of  them  to  join  in  sale  of  said  property,  but  on  the  con- 
trary one  of  the  defendants  expressed  to  plaintiff  a  willing- 
ness to  purchase  his  interest  in  said  property,  being  seven- 
sixteenths,  at  a  price  which  plaintiff  had  fixed  upon  the 
same,  that  is,  one  thousand  dollars  per  sixteenth,  and  that 
since  that  time  the  other  defendants  had  offered  the  said 
Blackmarr  for  his  interest  in  said  leasehold  at  the  rate  of 
eighteen  or  twenty  thousand  dollars  for  the  whole;  denied 
any  lack  of  hannony  between  said  mining  partners  as  to  the 
operation  of  said  property  which  would  impair  the  operation 
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thereof;  that  all  bills  against  said  concern  for  developing  and 
operating  expenses  had  been  paid  in  full  and  there  existed 
no  indebtedness  against  said  concern  for  developing  exi)enses; 
denied  that  any  grounds,  whatever,  existed  for  the  dissolu- 
tion of  said  raining  partnership;  that  respondents  had  no 
objection,  if  plaintiff  desired  to  sell  his  interest,  to  whomso- 
ever he  would  and  had  no  objection  to  his  getting  all  the 
money  out  of  such  sale  that  he  might  l^e  able  to  get,  and  had 
no  objection  to  his  remaining  in  said  partnership;  that  they 
had  no  ability,  if  they  so  desired,  to  prevent  him  from  nnak- 
ing  a  private  sale  of  his  interest  in  said  concern;  that  what- 
ever differences  of  opinion  might  have  theretofore  existed  in 
the  practical  work  of  operation  of  said  leasehold  had  been 
adjusted  upon  a  comparison  of  opinions  and  the  work  of  de- 
velopment had  gone  regularly  along  and  the  property  had 
been  developed  economically  and  rapidly  and  had  been  made 
to  produce  all  it  could  be  made  to  produce  by  anyone;  that 
plaintiff,  although  not  entitled  to  do  so,  had  taken  full  charge 
of  the  purchasing  of  material  for  developing,  placing  it  upon 
the  premises  and  had  practically  given  directions  and  con- 
trolled the  same,  and  his  directions  had  been  in  the  main  fol- 
lowed, and  that  they  were  of  opinion  that  a  public  sale  of  the 
same  would  sacrifice  instead  of  promote  the  interests  of  the 
respective  owners. 

Depositions  were  taken  and  filed  in  the  cause  and  the  cause 
was  finally  heard  on  the  17th  day  of  August,  1904,  upon  the 
bill  and  answer  of  the  defendants,  and  general  replication 
thereto,  and  upon  the  demurrer  and  the  depositions,  when 
the  court  overruled  the  demurrer  and  held  that  the  plaintiff 
was  entitled  to  the  relief  prayed  for  in  his  bill,  and  decreed 
the  dissolution  of  the  partnership  and  the  sale  of  the  lease- 
hold property.  From  which  decree  the  defendants  appealed, 
and  assigned  as  error  the  overruling  of  the  demurrer  to  the 
bill  and  in  decreeing  the  sale  of  the  leasehold  property  at 
public  auction  for  the  purpose  of  dissolving  the  partnership 
and  decreeing  a  division  of  the  proceeds  of  the  sale  thereof, 
and  also  in  appointing  the  complainant  Blackmarr  as  one  of 
the  commissioners  to  make  sale  of  the  property. 

There  is  no  dispute  between  the  parties  as  to  the  fact  of 
the  existence  of  a  mining  partnership  between  the  plaintiff 
and  the  defendants.     Such  partnership  does  not  rest  upon  the 
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same  principles  as  the  ordinary  partnership.  There  is  not 
necessarily  any  contractual  relations  between  them.  There 
are  many  definitions  of  what  is  required  to  constitute  a  part- 
nership. In  22  Am.  &  En.  Enc.  L.  (2d  Ed.)  13,  it  is  ^ven 
thus:  "Partnership  is  the  relation  existing  between  two  or 
more  persons  who  have  contracted  together  to  share,  as  com- 
mon owners,  the  profits  of  a  business  carried  on  by  all  or  any 
of  them  on  behalf  of  all  of  them."  And  at  page  15  Id.  it  is 
stated  as  a  yule:  "In  an  ordinary  partnership  the  contract 
creating  it  must  have  been  entered  into  by  all  the  partners. 
It  is  only  by  the  unlmimous  consent  of  all  the  persons  concerned 
that  they  become  partners.  A  third  person  cannot  be  intro- 
duced into  the  concern  tis  a  partner  without  or  against  the  con- 
sent of  a  single  member.  This  principle  is  what  is  called 
dtUctm  persanurwn  and  it  is  a  fundamental  principle  of  part- 
nership law.  This  rule  in  no  sense  applies  to  mining  part- 
nerships." At  page  226  Id,  the  definition  and  nature  of  the 
last  named  partnership  is  stated  as  follows:  "A  mining  part- 
nership exists  between  the  tenants  in  common  of  a  mine  who 
work  it  together  and  divide  the  profits  in  proportion  to  their 
several  interests.  Ownership  of  shares  or  interests  in  the 
mine  is  an  essential  element  oi  a  mining  partnership.  The 
relation  does  not  exist  between  the  owners  of  a  mine  and  one 
who  under  a  contract  with  them  works  a  mine  for  a  share  in 
the  profits  or  proceeds.  Mere  profit  sharing  will  not  create 
a  mining  partnership.  *  *  *  ^  mining  partner- 
ship differs  from  an  ordinary  partnership  in  the  fact  that  no 
contract  between  the  parties  is  necessary  to  create  it,  that 
there  is  no  delectm  personanun.^  so  that  the  death  of  a  mem- 
ber or  the  transfer  of  his  interest  does  not  operate  as  a  dis- 
solution and  that  there  are  no  rights  of  survivorship.  Be- 
cause of  the  absence  of  these  features  mining  partnerships 
have  been  said  not  to  be  true  partnerships  but  rather  a  cross 
between  tenancies  in  common  and  partnership  proper."  In 
Ihiryea  v.  Burt^  28  Cal.  569,  it  is  held:  ''One  of  the  partners  in 
a  mining  partnership  may  convey  his  interest  in  the  mine  and 
business  without  dissolving  the  partnership."  And  in  Shill- 
rmn  v.  Lachrhxin^  23  Cal.  198,  (83  Am.  Dec.  96),  where  it  is 
held  as  an  additional  rule  to  that  just  cited  from  Duvyea  v. 
Burt\  "That  the  law  does  not  imply  any  authority  either  to 
a  member  of  such  partnership  or  to  its  managing  agent  to 
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bind  the  company  or  its  individual  members  by  a  promissory 
note  or  a  contract  of  indebtedness  executed  in  the  name  of  the 
company  but  it  is  incumbent  on  the  party  claiming  to  hold 
the  company  for  such  indebtedness  to  show  that  the  person 
executing  or  contracting  the  same  in  the  name  of  the  com- 
pany had  power  and  authority  to  do  so." 

This  question  of  mining  partnership  is  discussed  and  many 
authorities  cited  in  a  note  at  the  end  of  Shillmun  v.  Lach- 
man^  83  Am.  Dec,  beginning  at  page  103.  It  is  also  dis- 
cussed at  some  length  in  ChiMers  v.  Neely^  47  W.  Va.  70. 
There  it  is  held,  (syl.  pt.  2):  "When  members  of  a  mining 
partnership  cannot  agree  in  management,  those  having  a 
majority  interest  control  its  management  in  all  things  neces- 
sary and  proper  for  its  operation."  It  is  there  also  held, 
(syl.  pt.  3):  "A  sale  of  his  interest  by  a  member  of  a  min- 
ing partnership  to  another  member  or  a  stranger  does  not 
dissolve  the  partnership,  as  in  ordinary  partnerships."  In 
that  case  the  partnership  was  dissolved,  good  cause  for  such 
dissolution  being  shown.  As  stated  in  the  opinion:  "The  bill 
demanded  a  dissolution.  It  showed  abundant  cause  and  the 
evidence  shows  abundant  cause  of  dissolution. '  ^  The  evidence 
showed  violent  disagreements  and  dissensions  making  it  plain 
that  the  business  was  hopeless  of  success  and  prosperity  and 
the  interest  of  all  partners  demanded  absolute  dissolution  at 
the  hands  of  the  law.  In  case  at  bar  it  is  alleged  in  the  bill 
"That  there  is  lack  of  liarmony  between  said  mining  partners 
as  to  the  further  operating  of  said  lease."  This  is  the  only 
allegation  of  disagreement  or  dissension  among  the  members 
of  the  partnership — a  lack  of  harmony  as  to  the  further 
operating  of  said  lease.  The  evidence  shows  that  the  busi- 
ness was  largely,  but  not  wholly,  under  the  control  and  man- 
agement of  the  plaintiflF  and  appellees. 

PlaintiflF  purchased  his  seven-sixteenths  interest  in  said 
lease,  as  far  as  the  record  shows,  without  the  knowledge  or 
consent  of  his  co-owners,  and  they  have  since  been  working 
in  harmony,  except  upon  the  question  of  further  develop- 
ment. Plaintiflf  has  a  perfect  right  to  get  rid  of  his  interest 
in  the  same  way  that  he  obtained  it — simply  by  selling  out  to 
whomsoever  he  may,  without  even  the  knowledge  or  consent 
of  his  co-owners.  The  bill  fails  to  show  any  reasonable 
ground  for  a  dissolution  of  the  partnership  by  the  sale  of  the 
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property  under  decree.  The  other  owners  all  insist  that  a 
public  sale  under  decree  of  the  court  would  be  greatly  to  the 
prejudice  of  their  interests.  It  would  appear  to  be  inequit- 
able for  a  stranger  to  buy  an  interest  in  a  concern  of  this 
kind  and  then  without  the  most  cogent  reason,  to  enforce  the 
sale  of  the  property  of  his  co-owners  against  their  consent 
and  to  the  prejudice  of  their  interests.  They  have  invested 
their  money  in  property  and  are  seeking  to  operate  it  to  their 
profit  and  have  faith  in  the  enterprise  and  it  does  not  appear 
to  be  running  at  a  loss.  The  bill  fails  to  show  cause  for  the 
intervention  of  a  court  of  equity  and  for  that  reason  the  de- 
murrer should  have  been  sustained,  while  the  evidence  fails 
to  sustain  a  bill  for  the  relief  asked,  even  if  the  allegations 
had  been  sufficient  to  warrant  the  granting  of  relief. 

It  is  unnecessary  to  consider  the  other  assignment  of  error. 
The  decree  of  the  circuit  court  will  be  reversed  and  the  bill 
dismissed. 


CHARLESTON 

Mills  v.  Henry  Oil  Co. 

Submitted  February  2,   1905.     Decided  February  21,    1905. 

1,  Taxes — FrMumption  of  Payment  from  Lapse  of  Thm. 

No  presumption  of  payment  to  the  state  of  taxes  on  land  re- 
turned delinquent  arises  merely  from  lapse  of  time.    (p.  259.) 

2.  FoRFEFTED  TiTLBs — Hequi»ite9  for  Redemption —  Color  of  Title — A  dual 
PoHHe^Hum, 

One  cannot  get  the  benefit  of  a  forfeited  title  under  the  first  class 
of  persons  specified  in  article  13,  section  3,  of  the  Constitution,  who 
has  not  had  actual  continuous  possession,  under  color  or  claim  of 
title,  for  ten  years,  and  also  paid  stJite  taxes  for  some  five  years 
during  his  possession.  Nor  can  he  do  so  under  the  second  class,  he 
either  having  title  which  itself  is  forfeited  or  not  having  paid  state 
taxes  for  five  successive  years,  after  1865,  or  from  the  date  of  his 
grant,  if  issued  since  1865.  Nor  can  he  do  so  under  the  third  class, 
if  he  has  not  both  actual  and  continuous  possession  under  color  of 
title  for  some  five  years  in  succession  after  1865,  and  paid  all  state 
taxes  for  the  period  of  such  possession,    (p.  259.) 
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3.  FoRPEiTBD  Titles — Claims  Under  Grant, 

One  claiming  title  under  a  grant  of  land  forfeited  for  delinquency, 
issued  before  July  1st,  1850,  cannot  claim  the  benefit  of  a  forfeited 
title  under  the  second  class  of  persons  specified  in  article  13,  sec- 
tion 3,  Constitution,  his  grant  being  void.    (p.  260.) 

4.  Cloud  on  Title — Bill  to  Remove — Strength  of  Title. 

A  bill  in  equity  to  remove  a  cloud  over  title  to  land  cannot  be 
sustained,  unless  the  plaintiff  have  both  good  title  and  actual  pos- 
session. The  weakness  of  the  adversary  title  will  not  sustain  the 
bill.     (p.  261.) 

5.  Forfeited  Titles. — lien  Judicata — Decree  Xot  to  be  Attacked  CoUat- 
eraUy. 

A  decree  under  section  17,  chapter  105,  Code,  fixing  the  amount 
for  redemption  of  forfeited  land  and  declaring  the  land  redeemed 
and  exonerated  by  payment  of  such  amount  actually  made,  is  con- 
clusive to  release  all  title  vested  in  the  state  by  such  forfeiture, 
though  taxes  of  some  years  were  not  included,  and  it  cannot  be 
collaterally  attacked  for  error,     (p.  261.) 

Appeal  from  Circuit  Court,  Wetzel  County. 

Action  by  John  Mills  and  the  Kanawha  Oil  Company 
against  the  Henry  Oil  Company  and  others.  Decree  for 
plaintiflFs,  and  defendants  J.  E.  Bartlett  and  others  appeal. 

Affirmed, 
Hall  &  Hall,  for  api^ellant. 

W.  T.  Hubbard,  T.  P.  Jacobs,  B.  T.  Bowers  and  Frank 
V.  Iams,  for  appellees, 

Brannon,  President: 

The  state  of  Virginia,  13th  July,  1797,  issued  a  patent  or 
grant  to  Isaac  Hilliard  for  nine  thousand  acres  of  land  then 
in  Ohio  county,  now  in  Wetzel  county,  part  of  which  land  by 
various  conveyances  came  to  the  ownership  of  John  Mills, 
and  by  him  was  leased  to  the  Kanawha  Oil  Company  for  the 
production  of  petroleum  oil  and  natural  gas.  That  company 
took  possession  in  1895  and  began  oil  production.  This  land 
was  delinquent  for  taxes,  we  may  say,  for  forty  years  from 
1798.  On  21st  June,  1838,  a  redemption  of  it  was  made  by 
pa^Tnent  of  the  taxes  from  1819  to  1837,  inclusive.  It  does 
not  appear  that  taxes  prior  to  1819  were  paid.  In  1898  the 
State  of  West  Virginia  brought  suit  under  chapter  105  of  the 
Code  against  this  Hilliard  land  to  sell  it  for  omission  and  a 
sale  to  the  State  for  some  taxes  occurring  later  in  the  course 
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of  time,  and  John  Mills  appeared  therein  hy  i)etition  asking 
leave  to  redeem  the  land  from  forfeiture,  and  the  court  made 
a  decree  by  which  it  ascertained  and  fixed  the  amount  of 
money  which  Mills  must  pay  to  have  a  redemi)tion  of  his 
land,  and  gave  him  leave  to  redeem  on  payment,  and  on  the 
21st  day  of  January,  ISOS,  Mills  paid  S5,r,27.(>2  under  such 
decree,  and  the  court  entereil  a  decrvH^  saying:  ''It  is  furtlier 
adjudged,  ordered  and  decreed  that  hy  the  pa.Nincnt  of  the 
said  money  the  said  real  estate  is  redeemed  by  petitioner  Jolin 
Mills,  and  that  tlie  same  stand  and  be  redeemed  so  far  as  the 
title  thereto  is  in  the  state,  and  this  decree  sliall  operate  as  a 
release  of  all  disclaimers  heretofore  made  in  the  reference 
thereto,  and  of  all  forfeiture  and  sale  of  said  real  estate  asset 
up  in  the  l)il}  of  tlie  i)laintiir  and  of  all  taxes  and  interest 
charged  and  chargeal)le  thereon/'  A  title  hostile  to  the  said 
Hilliard  title  comes  from  a  grant  by  the  state  of  Vii'ginia, 
1st  October,  1841),  to  Presley  M.  Martin  described  as  contain- 
ing one  hundred  acres,  but  containing  in  fact  one  hundi-ed 
and  twenty-seven  acres.  It  came  to  the  ownership  of  Cor- 
delia E.  Perdue  and  others.  Tliis  Martin  tract  laps  over  on 
the  Hilliard  land  to  the  extent  of  ninety-three  acres.  This 
lap  or  interlock  of  ninety-three  acres  is  tlie  land  in  contro- 
versy in  this  cas(\  This  Martin  land  was  otf  the  tax  books 
from  1S()9  for  many  yeai's,  and  therefoi-e  l>ixame  forfeited  to 
the  State  for  omis.^ion.  It  was  also  sold  to  the  State  for 
taxes  of  1877  and  1S7S.  Actual  possession  under  the  Ililliai-d 
title  dates  back  to  18(U)  and  has  l)een  continuous  since,  such 
possession  l)eing  not  witliin  the  interlock.  No  possession  was 
ever  taken  under  the  Martin  title  of  the  interlock,  if  even 
elsewhere  on  it.  On  the  2»3rd  day  of  Septeml)er,  1S1)9,  in  a 
proceeding  in  the  circuit  court  to  subject  the  Martin  land  for 
forfefture  a  redemption  was  made  of  the  saiil  ninety- three 
acres  under  the  Martin  grant.  The  Henry  Oil  Company  hold- 
ing a  lease  for  oil  and  gas  of  the  said  ninety-three  acres  under 
the  Martin  title  went  upon  the  said  ninety-three  acres  to 
build  derricks  and  operate  for  oil,  but  they  were  forci])ly  re- 
sisted by  the  Kanawdia  Oil  C'omi)any,  which  had  l)efore  that 
taken  possession  of  the  Hilliard  land  outside  the  interlock 
and  was  oi)erating  for  oil.  The  Kanawha  (V)m])any  then 
took  possession  of  and  drilled  wells  on  the  interlock.  As 
thus  the  Henry  Oil  Company  claimed  a  lease  under  the  Mar- 
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tin  title  and  Cordelia  E.  Perdue  claimed  the  fee  under  it, 
John  Mills  and  the  Kanawha  Oil  Company  brought  this  suit 
in  eciuit.v  against  the  Henry  Oil  ( -ompany,  Cordelia  Perdue 
and  others  setting  up  the  Hilliard  title  as  the  sui)erior  title, 
setting  up  the  Martin  claim  as  ])acl  and  inferior,  and  asking 
that  the  Hilliard  title  Ik?  decreed  to  l>e  the  l)etter  title,  and 
that  the  cloud  over  it  arising  from  the  Martin  title  he  re- 
moved by  decree,  and  that  the  Heni'y  Oil  Company  be  en- 
joined from  operating  for  oil  upon  the  said  ninety-three 
acres  and  from  interfering  witli  and  obstructing  the  rights  of 
the  i)laintiffs  under  the  Hilliard  title.  .  A  temporary  injunc- 
tion was  gi'anted  and  a  iinal  decree  w^as  pronounced  per- 
petuating said  injunction  as  to  all  the  land  in  controversy 
lying  south-east  of  a  line  described  on  a  plat  tiled  in  the  cause, 
known  as  the  Hilliard  line,  ami  declaring  it  to  be  the  true 
line  of  the  Hilliard  survey  of  nine  thousand  acres,  and  de- 
creeing that  the  Heni-y  Oil  Company,  Cordelia  E.  Perdue  and 
others  with  them  claiming  under  the  Martin  grant  should  Ije 
peri)etually  enjoined  from  interfering  with  the  possession  of 
the  plaintitFs  of  said  ninety-three  acres  and  their  use  and 
operation  upon  said  land,  and  from  conducting  any  operations 
thereon  for  the  production  of  oil  or  gas,  and  declaring  that 
John  Mills  had  fee  simple  title  to  said  ninety-three  acres,  and 
that  the  Kanawha  Oil  Company  had  a  leasehold  in  it  under 
its  lease  of  the  Hilliard  land  from  John  Mills.  From  this 
decree  Cordelia  E.  Perdue  and  others  have  taken  an  api^eal. 
It  is  very  clear  that  the  Hilliard  nine  thousand  acre  tract 
became  forfeited  to  Virginia  for  delinquency  for  taxes  from 
1798  down  to  1831  under  several  acts,  namely  13th  December, 
1792,  29th  January,  1803,  20th  January,  1807,  1st  April, 
1831.  Hutchison  Land  Titles,  4,  5,  29;  2  Kev.  C^e  1819. 
525,  528;  Smith  v.  TharjK  17  W.  Va.  221;  HoUiy  River  Cml 
Co)/tp(Vii/  V.  Ilmrelly  36  fd.  489.  Money  was  paid,  as  for  re- 
demption, 21st  June,  1838;  but  the  taxes  paid  were,  as  the 
document  shows,  for  only  certain  years,  that  is,  1819  to  1837 
inclusive.  That  left  the  taxes  of  prior  years  unpaid.  As  the 
act  of  the  officer  making  the  computation  is  only  ministerial 
I  do  not  suppose  that  as  it  affirmatively  appears  that  taxes 
for  many  years  were  not  paid  that  this  redemption  is  effect- 
ual. To  meet  this  point  we  are  told  that  as  to  the  taxes  for 
years  from  1819  back  to  1798  we  must  entertain  a  presump- 
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tion  of  payment  from  long  lapse  of  time;  that  as  it  appears 
that  some  taxes  were  paid  we  are  to  presume  that  prior  taxes 
had  l)een  paid  and  that  the  presumption  of  payment  would 
arise  from  long  time  in  connection  with  the  fact  of  payraient 
for  certain  years;  but  we  do  not  think  the  proposition  ten- 
able. 

In  .^fatr  V.  lIuckHon.  56  W.  Va.  558,  (49  S.  E.  465),  \ve  held 
that  no  presumption  of  payment  of  taxes  comes  from  the 
mere  duty  of  the  citizen  to  pay  taxes,  and  in  Sinlthw  Tharp^ 
17  W.'  Va.  221,  it  is  held  that  mere  lapse  of  time  will  not 
raise  a  legal  presumption  of  i)ayment  of  taxes  on  lands  re- 
turned delinquent,  though  in  connection  with  other  circum- 
stances it  might  justify  the  jury  in  finding  that  the  taxes  had 
been  paid.  There  are  some  authorities  to  sustain  the  pre- 
sumption of  payment  of  taxes  after  twenty  years,  18  Am. 
St.  R.  884,  but  the  current  is  the  other  w^ay.  27  Am.  & 
Eng.  Ency.  L.  (2  Ed.)  753;  Black  on  Tax  Titles,  section  159. 
So,  we  cannot  say  that  there  w^as  an  eflFectual  redemption  in 
1838  in  the  face  of  various  statutes  reciuiring  for  redemption 
payment  of  all  taxes. 

Relying  on  such  forfeiture  of  the  Hilliard  land  those  claim- 
ing under  the  Martin  grant  say  that  the  Martin  grant  got  the 
Hilliard  title  under  the  Constitution,  article  13,  section  3, 
providing  that,  under  circumstances  there  given,  lands  for- 
feited under  one  title  pass  and  enure  to  the  benefit  of  another 
title.  This  cannot  l>e  so,  because  the  Martin  title  was  itself 
forfeited  ])oth  Ix^cause  it  was  purchased  by  the  state  and  w^as 
omitted  from  the  tax  books.  The  Martin  cannot  thus  take 
the  Hilliard  title  under  the  class  taking  first  under  section  3, 
because,  though  the  Martin  grant  was  color  of  title,  no  pos- 
session of  the  interlock  under  the  Martin  title  is  proven,  nor 
is  it  proven  that  State  taxes  were  paid  for  five  years  during 
possession  as  required  by  the  text  of  section  3. 

One  who  seeks  to  get  the  benefit  of  a  forfeited  title  under 
said  section  3  must  prove  payment  of  State  taxes.  State  v. 
JacTiHoii,  56  W.  Va.  558,  (49  S.  E.  465).  So  he  must  prove 
possession  where  that  section  requires  him  to  do  so.  No  pos- 
session or  payment  of  taxes  under  the  Martin  grant  was 
proven  to  enable  it  to  take  the  title  under  the  first  class  spec- 
ified in  section  3.  The  possession  under  the  Hilliard  title 
from  1869  up,  though  not  within  the  interlock,  extended  by 
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law  over  the  interlock,  there  bein^  no  possession  within  it 
under  the  Martin  title,  because  possession  of  part  is  posses- 
sion of  the  whole,  the  Hilliard  being*  older.  Thus  possession 
of  that  interlock,  instead  of  bein^  in  the  Martin  claimants, 
was  in  the  claimants  under  the  Hilliard  title.  The  Martin 
title  had  no  possession  to  ^ive  it  the  Hilliard  title  underclass 
one,  section  8.  Uhhy  v.  1^7/w/^  42  W.  Va.  757;  Garntf  v. 
RdiHHf^y^  26  I(L  JU5.  The  Martin  could  not  ^et  the  Hilliard 
title  under  class  2  of  section  3,  because  to  take  under  that 
class  there  must  be  a  g*rant  which  is  not  itself  forfeited,  and 
wdiich  but  for  the  senior  <2:rant  would  be  good,  and  there  must 
])e  payment  of  state  taxes  for  tive  years  after  1H(>5. 

There  was  no  ])roof  of  payment  of  taxes  for  such  tive  years 
under  the  Martin  title.  But  tliere  is  proof  of  non-payment. 
That  is  enouj»:h  to  repel  any  claim  under  the  second  class.  If 
it  paid  taxes  before  '65  that  is  immaterial,  as  that  would  not 
give  it  the  Hilliard  title,  because  it  did  not  pay  five  years 
taxes  after  1H65.  For  want  of  payment  of  taxes  alone  it 
cannot  claim  under  the  sec(md  class  of  section  3.  But  in  my 
judgment  there  is  another  reason  why  under  tlie  second  chuss 
specified  in  section  3,  article  \?»  of  the  Constitution,  the  Mar- 
tin title  could  not  take  untoitself  the  Hilliard  title,  and  that  is, 
that  in  1841)  land  forfeited  for  delinquency  could  not  be  pat- 
ented, and  tlie  patent  therefor  was  no  grant  at  all,  simply 
void.  Aflf/tsw  Lrtr/'s,  HCirat.  r^O;  LfVassf/r  v.  Wdshhfintn, 
11  Id.  572.  To  come  in  the  second  class  under  section  3  the 
junior  nmst  be  such  as  would  be  good  but  for  the  senior,  say: 
but  this  Martin  grant  would  be  worthless  and  void  even  if 
the  Hilliard  grant  had  never  existed. 

The  Martin  grant  cannot  get  the  Hilliard  title  under  class 
.*5  of  section  o,  because  it  re(|uires  actual  continuous  posses- 
sion for  five  years  after  18()5  and  payment  of  state  taxes  for 
the  same  i)eri()d.  The  Martin  title  cannot  comply  with  either 
of  those  re(|uirem(»nts.  And  thus  we  hold  that  the  Martin 
title  has  no  pretense  to  say,  that  even  if  the  Hilliard  Ik^  for- 
feited, the  Hilliard  title  went  to  the  Martin  title.  And  thus 
the  two  contesting  titles,  as  between  themselves,  st^ind  on 
their  own  footings  in(lei)endent  of  forfeiture;  and  the  Hilliard 
title  is  the  older  and  better  title. 

But  what  has  Ikm^u  said  does  not  yet  end  the  case.  If  the 
Hilliard  title  was  not  redeemed,   then  it  was  vested   in  the 
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state,  and  it  l^eing  settled  law  that  a  bill  to  remove  cloud  can- 
not l3e  sustained,  unless  the  plaintiff  has  both  good  title  and 
actual  possession  and  cannot  rely  on  the  weakness  of  the 
adversary  title,  the  Milliard  title  bears  the  burden  of  show- 
ing that  title  does  not  longer  outstand  in  the  state  Helden 
V.  Helden,  45  Am.  St.  K.  371;  II!tch€o.p  v.  Morrison,  47  W. 
Va.  206. 

Tliis  being  an  ejectment  in  equity,  the  Milliard  claimants 
cannot  rely  upon  the  w^eakness  of  the  Martin  title,  but  must 
show  the  Milliard  to  be  good.  Then  can  those  who  file  this 
bill  say  that  the  forfeiture  of  the  Hillianl  under  those  old 
acts,  which  forfeiture  became  complete  1st  Octolx^r,  1834, 
get  rid  of  the  forfeiture  and  show  that  the  state  title  had 
come  back  to  them?  We  think  they  have  shown  this.  The 
redemption  on  21st  January,  1898,  so  operates.  The  Code, 
chapter  105,  section  17,  provides  that  when  a  person  asks  to 
be  allowed  to  make  redemption  the  court  shall  fix  the  amount 
necessary  to  effect  redemption.  That  amount  should  cover  all 
dues  to  the  state.  The  record  does  not  show^  what  taxes — 
how  far  back — were  computed  in  this  redemption;  but  we  are 
justified  in  presuming  it  covered  all.  The  Code  further  pro- 
vides that  upon  payment  the  court  shall  enter  a  decree  de- 
claring the  redemption  of  the  land  and  that  such  ''decree 
shall  operate  as  a  release  of  such  forfeiture  to  the  extent  de- 
clared therein,  and  of  all  former  taxes  and  interest  charged 
and  chargeable  thereon.*'  Now,  this  is  the  judicial  ascertain- 
ment of  the  amount  required  by  law  to  make  redemption  of 
the  land.  It  is  not  like  the  mere  receipt  of  money  by  the 
Virginia  auditor,  a  ministerial  act,  but  it  is  judicial  action 
fixing  the  amount,  declaring  exoneration  from  forfeiture  and 
releasing  the  state's  title,  and  consecpiently  a  reinvestment  in 
the  former  owner  of  his  title  and  a  release  from  all  former 
taxes.  Thus,  those  old  delinquent  taxes  prior  to  1819  w^ere 
released.  There  w^as  no  forfeiture  after  '31.  And  as  judicial 
action  it  cannot  l)e  collaterally  attacked  for  error  in  amount 
or  otherwise,  as  held  under  principles  stated  in  State  v. 
Jachmn.  56  W.  Va.  558,  (49  S.  E.  465).  ^  It  is  suggested 
that  such  virtue  should  not  be  accorded  that  decree,  because 
it  is  a  consent  one,  and  the  court  fixed  the  amount  on  con- 
sent. The  decree  says:  "It  being  agreed  by  and  between 
the  commissioner  of  school  lands  and  John  Mills,   and  the 
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court  with  their  consent  now  asceilaining  that  the  delinquent 
taxes  due  and  unpaid  *  *  *  together  with  inter- 
est at  twelve  per  centum  per  annum  now  amounts  to  $5,- 
000.00  *  *  *  it  is  therefore  adjudged,  ordered 
and  decreed  that  the  i>etitioner  pay  $5,000.00  to  the  commis- 
sioner of  school  lands,  which  the  court  doth  adjudge,  onler 
and  decree  is  the  sum  necessary  and  reciuired  to  reileem  said 
real  estate  from  said  forfeiture  and  sale,  and  which  includes  all 
taxes  charged  and  chargeable  thereon.'"  Why  is  this  not  a 
judicial  ascertainment  by  the  court  of  the  amount  recjuired  for 
redemption  i  The  commissioner  represented  the  State.  What 
if  the  parties  did  agree  i  It  is  useless  even  to  mention  the  re- 
demption of  the  Martin  land.  It  was  after  the  redemption  of 
the  llilliard.  That  title  had  already  revested  in  its  owner.  The 
Martin  being  a  bad  title  could  not  l)e  redeemed.  ^Jffff^  v.  Jatk- 
son,  cited.  But  we  cannot  collaterally  attack  the  decree  of  re- 
demption, unless  we  say  it  had  nothing  to  act  upon  and  was 
void,  and  cite  Tir!g(fH  v.  ('hfnill!f„  4  W.  Va.  4r(>S.  I  do  not 
do  so.  But  concede  that  the  decree  is  not  void;  it  can 
work  no  effect.  So,  we  hold  that  Mills  and  the  Kanawha 
Oil  Company  under  him  hold  the  sui>erior  title. 

The  circuit  court  fixed  a  certain  line  as  the  true  line  of  the 
Milliard  patent  over  which  the  Martin  lapj^ed.  It  was  fixed 
l>y  reference  to  a  plat  filed  in  the  case  as  an  exhiljit  used  in 
the  federal  court  in  a  suit  between  Ewart  and  Muench,  Ewart 
then  l)eing  liolder  of  the  Hilliard  title,  which  suit  involved 
the  location  of  the  Hilliard  land.  Complaint  was  made  that 
the  court  fixed  that  line  for  the  Hilliard  land,  and  fixed  it  by 
that  plat.  It  seems  plain  to  me,  that  it  was  the  office  of  a 
pro))er  decree  to  fix  a  line  of  demarcation  between  these  lands 
in  the  interest  bf  cei-tainty,  to  avoid  vagueness  and  litigation. 
Surely  where  two  grants  thus  conflict  and  the  court  is  fixing 
their  relative  rights,  it  is  proi)er  to  estal)lish  a  certain  line. 
And  why  should  it  not  do  so  by  means  of  a  plat?  True,  that 
plat  is  not  binding  on  the  parties,  but  it  relates  to  the  land, 
and  the  question  is  only  whether  the  court  fixed  a  wrong  line, 
no  matter  by  what  it  fixed  it.  We  cannot  say  that  it  adopted 
a  wrong  line. 

These  views  lead  us  to  the  affirmance  of  the  decree. 

Aifitiitrd, 
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CHARLESTON 

Wallace  /'.  Leroy. 

Submitted  Fel)riiar.v  21,  1905.     Decided  February  2cS,  1905. 

1.  Assignee — Suittt  by  on  ArcounU  AnHigned. 

Under  section  14  of  chapter  91)  of  the  Code  of  1899,  an  assignee 
of  an  open  account  can  maintain  an  action  at  law  thereon  in  his 
own  name.     (p.  26o.) 

2.  Assignment  of  Account — (hnmh'ration  for  Annignment, 

In  such  case,  the  debtor  will  not  be  permitted  to  defeat  the 
action  by  showing  want,  or  inadequacy,  of  consideration  for  the 
assignment,    (p.  265.) 

3.  Infant  •  Suit  Against  for  Purrham'  Money. 

In  an  action  at  law  against  an  infant  for  the  purchase  money 
of  property  sold  to  him,  some  of  the  proceeds  of  which  he  still  has, 
the  defendant  may  have  the  benefit  of  his  plea  of  infancy  without 
having  returned,  or  offering  to  return,  such  property  or  proceeds, 
(p.  26K.) 

4.  Infancv — Sut't'VHsfal  Phn  of  DiHudnHcx  Suit. 

When,  in  such  case,  the  proceeds  of  the  property  so  purchased 
have  been  attached  in  the  hands  of  a  third  party,  the  plea  of  in- 
fancy, sustained  by  proof,  annuls  the  contract,  defeats  collection 
of  the  debt,  dissolves  the  attachment  and  releases  the  funds., 
(p.  267.) 

i).    Infants—  Xfrr^Mnrifx  not  Dt fed  ted  by  Plea  of. 

Contracts  for  necessaries,  such  as  food,  lodging,  clothing  and 
other  things  essential  to  life  and  comfort  and  in  keeping  with  an 
infant's  station  in  society,  cannot  be  avoided  on  the  ground  of 
infancy,     (p.  267.) 

<i.    Infants  in  Business — (•ontntet  Voidable — yereHHtirieii, 

As  the  law  does  not  permit  an  infant  to  irrevocably  bind  himself 
by  contract  further  than  is  absolutely  necessary  for  his  own  good, 
and  the  carrying  on  of  a  trading  business  involves  the  making  of 
contracts  on  his  personal  responsibility,  articles  furnished  him  for 
use  in  such  business  and  services  rendered  him  in  connection 
therewith  are  not  deemed  necessaries,  and  he  may  disaffirm  his 
contracts  therefor,  although  he  derives  his  living  solely  from  such 
business      (p.  267.) 

7.    Appellate  Jukisdiction— J//a/'///i^  .^/^  Controrerny. 

The  test  of  appellate  jurisdiction  in  this  Court,  when  the  i)laintitt* 
below  is  the  plaintiff  in  error,  and  the  matter  in  controversy  is 
pecuniary,  is  the  amount  actually  demanded  in  the  court  b»*l(>w, 
less  the  amount  recovered,  if  anything,  and  not  merely  the  amount, 
or  additional  amount,  which  he  shows  himself  to  be  entitled  to 
recover,     (p.  270.) 
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8.     Ai'PEAii— (W/x  1o  Pnrty  Sulh^tnutUillif  PrentiUu;/. 

When  the  amount  in  controversy  is  sufficient  to  «?ive  appellate 
jurisdiction,  but  the  plaintiff  in  error  has  been  prejudiced  in  a 
sum  less  than  the  jurisdictional  amount,  the  judgment  will  be 
reversed,  but  the  costs  in  this  Court  will  be  adjud*red  to  the  de- 
fendant in  error  as  the  party  substatially  prevailing*     (p.  270.) 

Eri'or  to  Circuit  Court,  Ca])ell  County. 
Action    by  fieorge   S.    Wallace   a«:ainst  Cliarles   I^roy. 
Judo-nient  for  dofondant,  ami  plainiff  brings  error. 

Wallack  &  FrrzPATUiCK,  for  plaintiff  in  error. 

J.  W.  Pkkhy  and  Gko.  I.  Nkal,  for  defendant  in  error. 

POFFKNBARCJEU,  JviXibll 

This  case  is  4>:overned  by  le^al  principles  api)licable  to  eon- 
tracts  made  l)y  persons  affected  by  the  (lisal)ility  of  infancy. 
Charles  Ijcroy,  an  orphan  boy,  ilependent  upon  his  own  re- 
sources for  a  livino',  owned  and  managed  a  ci^ar  stand  in  the 
Florentine  Hotel  at  Iluntinj^rton,  West  Virgfinia,  prior  to  May 
2^K  lt)()i2.  and  ])ecame  in(lel)ted  to  a  number  of  persons  and 
firms  for  cigars,  board,  rent  and  other  thin<Jrs.  Having  Ije- 
come  embarassed,  he  ^ave  his  creditors  worthless  checks, 
moved  ])art  of  his  stock  into  the  basement  of  an  adjoining 
)>uildinti;",  prepared  to  leave  the  city,  and,  on  the  day  al)ove 
named,  sold  all  his  stock  of  ^oods  to  A.  A.  Ilanly  and  de- 
parte<l.  (leo.  S.  AVallace,  an  attorney  to  whom  several 
claims  atrainst  I^eroy,  amounting?  to  nearly  $800.00,  had 
I)een  delivered  for  collection,  took  assignments  of  them,  and, 
on  the  (hiy  of  the  sale  to  llanly,  instituted  an  action  against 
IjtM'oy  before  a  justice  of  the  ])eace,  in  which  an  attachment 
was  .sued  out  and  copies  thereof  served  on  Ilanly  and  other 
persons  who  were  supposed  to  be  indebted  to  the  defendant, 
or  to  liave  proi>erty  in  their  hands  belonging  to  him.  Hanly 
answered,  admitting  inde])te(lness  on  account  of  the  purchase 
money  of  the  property,  amounting  to  $;^71.72.  The  de- 
fendant appeared  hy  OKardiah  adlUi^n  and  set  up  his  infancy 
among  other  defenses.  A  jury  was  waived,  and  the  justice 
rendered  a  judgment  in  favor  of  the  plaintiff  for  $2(59.72  and 
orderetl  the  garnishee  to  pay  the  same,  together  with  the 
costs,  out  of  the  money  so  due  from  him.     In  a  trial  d('  novo 
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by  a  jury  in  the  circuit  court  on  api)eal,  a  demurrer  to  the 
evidence  was  sustained  by  the  court  and  a  judgment  of  )nh!l 
capiat  entered. 

As  grounds  for  reversal  of  this  judgment,  it  is  argued  that, 
although  tlie  plea  of  infancy,  sustained  by  proof,  abrogated 
tlie  contracts  ui>on  whicli  the  claims  -sued  for  were  predicated, 
the  plaintiff  was  entitled  to  have,  not  a  i)ersonal  judgment 
against  the  defendant  for  the  amount  of  the  claims,  but  satis- 
faction of  them  out  of  the  proceeds  of  the  property  which 
the  defendant  sold  to  the  garnishee.  For  the  defendant,  it  is 
urged  that  the  judgment  is  right  for  two  reasons:  first,  that 
the  i)laintiff  showed  no  title  to,  or  interest  in,  the  claims  on 
which  he  sued;  and  second,  conceding  his  right  to  sue, 
although  he  might  l)e  entitled  to  have  the  i)roceeds  of  any 
proi)erty  sold  which  had  l^elonged  to  the  plaintiff,  or  the 
purchase  money  of  which  is  represented  by  the  claims  in  suit, 
he  has  wholly  failed  to  show  that  the  funds  in  the  hands  of 
the  garnishee  arose  from  property  purchased  from  the 
plaintiff  or  any  of  his  assignoi's. 

The  fact  of  assignment  is  not  denied,  l)ut  it  is  said  there 
was  not  a  sufficient  consideration.  As  to  this  no  inquiry 
could  Ix?  i)ermitted  in  a  court  of  law.  Section  14  of  chapter 
99  gives  an  assignee  of  an  account,  as  well  as  of  a  bond  or 
note,  the  right  to  maintain  an  action  thereon  in  his  own 
name.  This  statute  does  not  pass  the  legal  title,  but  it  does 
pass  the  efjuital)le  title,  together  with  a  right  of  action  at 
law.  Clarh'  v.  Ho(frnifitu  K3  W.  Va.  718;  (uivUrnd  v.  Bich*- 
x^/^  4  Rand.  ^im\  Whltfch^r  v.  6V.v  (o,.  10  W.  Va.  717; 
RilHugHh^i/  V.  ClvlUtuf.  41  W.  Va.  234.  The  plaintiff,  how- 
ever, was  ])ut  to  the  proof  of  his  title  and  showed  that  his 
interest  was  a  certain  ])ercentage  of  the  claims  in  considera- 
tion of  his  collecting  them.  This  made  him  of  course  equit- 
ably, not  the  sole,  but  a  joint  owner  with  the  assignors. 
However,  he  obtained  the  statutory  right  to  sue  by  virtue  of 
the  assignment,  whatever  the  consideration  may  have  l^een. 
That  he  was  only  a  ti'ustee  for  his  assignors  as  to  parts  of 
the  claims,  can  make  no  difference.  That  is  a  matter  for 
settlement  lx»tween  them  in  which  the  de))tor  has  no  interest, 
and  of  which  he  cannot  complain.  Where  the  assignment 
would,  at  common  law,  pass  the  legal  title,  or  where  the 
statute  authorizes   an    action   at  law  under   an  assignment 
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the  debtor  cannot  raise  the  objection  of  want  of  considei-a- 
tion,  for  his  only  duty  is  to  pay,  and,  to  whom  the  payment 
is  to  be  made,  is  necessarily  immaterial  to  him.  4  Cyc. 
81,  32. 

The  effect  of  the  establishment  of  the  fact  of  infancy  de- 
pends upon  the  forum  iir  which  it  is  set  up,  the  rigfht  in  con- 
troversy, the  time  at  which  the  tenefit  of  it  is  claimed  and 
other  conditions.  Since  the  rules,  principles  and  processes 
of  courts  of  equity  are,  in  many  respects,  essentially  diflferent 
from  those  applied  in  courts  of  law,  a  party  asserting  rights, 
to  w^hich  he  is  entitled  by  reason  of  the  disal)ility  of  infancy, 
may,  in  equity,  be  compelled  to  submit  to  conditions  unknown 
to  the  common  law  courts.  As  a  condition  of  obtaining 
relief,  he  may  be  recpiired  to  do  eriuity  or  to  come  into  court 
with  clean  hands.  For  principles  governing  the  procedure 
in  equity  in  such  cases,  some  of  which  are  not  applical)le 
here,  this  being  an  action  at  law,  see  2LtM((r(l  v.  Wohf/ord^  15 
(xrat.  329;  licdiugfr  v.  Wfuirtott^  27  (irat.  857;  (/Uliii])!t'  v. 
BaHe!/,  12  W.  Va.  92. 

Nor  is  this  a  possessory  action  by  the  infant  to  recover 
back  si)ecific  property  sold  or  bartered  away  by  him.  In 
such  case,  he  seeks  to  undo  an  executed  contract  and  to  set 
up  title  to  property,  and  many  cases  hold  that  he  must  I'e- 
turn  the  money  or  the  pi-operty  he  received  in  exchange  for 
it,  if  he  is  able  to  do  so.  1  Min.  Inst.  525:  Taft  v.  /VZv,  14 
Vt.  405;  IfTW  v.  lirrfnu  21  Vt.  495;  iufrhem  v.  La.  11 
Paige  107;  PrUy  v.  Funintu,  27  Vt.  2()8:  BooiUj  v.  JA- 
Khuu'ii^  28  Me.  517;  Mdnnuig  v.  Johihson^  62  Am.  Dec.  737. 
What  acts  of  disaffirmance  would  be  sufficient  to  revest  the 
title  in  him,  need  not  be  indicated  here. 

Many  of  the  reported  cases  present  instances  of  disaffirm- 
ance by  infants  after  having  attained  their  majorities,  in 
which  it  is  necessary  to  determine  whether  there  has  l>een  a 
ratification.  Aside  from  the  question  of  ratification,  this  is 
imix)rtant  where  the  contract  was  one  of  sale  of  the  infant's 
land,  for  it  is  said  he  cannot  disaffirm  such  sale  iDefore  he 
reaches  maturity,  since  it  recjuires  as  much  discretion  and 
judgment  to  rescind,  as  to  make,  a  contract.  1  Min.  Inst. 
523.  But  he  may  have  possession  of  the  land  against  his 
contract  while  under  age. 

This  is  a  mere  personal  contract  whereby  the  infant   has 
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obligated  himself  to  pay  money,  and  which  he  repudiates 
while  under  age.  Though  executed  on  the  part  of  the 
plaintiflf's  assignors,  it  is  executory  on  his  part.  He  is  not 
seeking  to  recover  either  property  or  money,  but  simply 
defending  against  a  demand  for  money.  To  avail  himself  of 
this  defense,  he  need  not  return,  or  oflfer  to  return,  what 
he  has  received.  W^^ed  v.  Btel)e^  21  Vt.  495;  FlttH  v.  HalU 
9  N.  H.  441;  Burhy  v.  Rmh,  10  N.  H.  184;  Aldr!eh\. 
(rrhiiea^  10  N.  H,  194;  Bivdger  v.  PhlntU'i/^  15  Mass.  359. 
However,  the  legal  effect  of  the  plea,  sustained  by  proof,  is 
to  annul  the  contract  and  revest  in  the  assignors  of  plaintiff, 
as  against  the  defendant,  the  title  to  the  property  they  sold 
him.  If  he  has  any  of  it,  they  may  recover  it  from  him  by 
any  proper  possessory  remedy.  1  Min.  Inst.  524;  16  Am  & 
Eng.  Ency.  Law  294;  Badger  v.  Phhnw}/^  15  Mass.  359; 
Xohm  V.  Jom>H^  53  la.  387:  Strain  v.  Mrfght^  7  (ta.  568; 
Bnnithi/  V.  WoJf\  60  Miss.  420;  Kranx  v.  Morgan,  69  Miss. 
32«.  This  confers  upon  the  party  who  made  the  sale  to  the 
infant  the  right  to  reclaim  his  property,  which  is  essentially 
(Htferent  from  the  riglit  to  recover  damages  for  breach  of 
a  contract.  There  must  Ix^  restoration,  but  not  by  tender, 
or  return,  of  the  property,  at  or  l)efore,  pleading  infancy 
against  the  money  demand.  It  follows  as  a  legal  conse- 
quence, to  be  enforced  l)y  a  sei)arate,  subsecjuent  approi>riate 
proceeding.  _ 

The  foregoing  x^ropositions  are  subject,  however,  to  the 
qualification  that  infancy  is  no  defense  to  an  action  for  the 
purchase  money  of  articles  furnished  to  an  infant  which  are 
necessary  to  liis  subsisteace  and  comfort,  and  to  enable  him 
to  live  according  to  his  real  position  in  society.  1  Min.  Inst. 
510;  2  Kent's  Comm.  230;  (laJe  v.  lla)/ri<,  79  Va.  547;  Cb. 
Lit.  172<^;  OUrrr  v.  MeDaffii^,  28  (ia.  522;  Locke  v.  Snnth, 
41  N.  H.  346;  IWtner  v.  TrnnthaU,  141  Mass.  527;  St(me  v. 
Ihnnlwn,  13  Pick.  (Mass.)  1,  23  Am.  Dec.  654;  Wdhehn.  v. 
Hardnuvu  13  Md.  140;  Craig  v.  Van  Bibher,  18  Am.  8t. 
Rep.  569,  note  p.  643,  et  neq.  But  as  the  law  does  not  con- 
template that  an  infant  shall  carry  on  any  business  which 
necesitates  or  involves  the  making  of  contracts  on  his  per- 
sonal responsibiHty,  articles  furnished  to  him  for  use  in 
business,  such  as  merchandising,  farming  or  conducting  a 
shop  of  any  kind,  are  not  regarded  as  necessaries.     16  Am.  & 
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En^.  Ency.  Ijaw  277.  Chairs  for  a  barljer-shop  are  not 
necessaries.  H^a/i  v.  S/Hft/i,  165  Mass.  303.  Nor  are  goods 
bought  to  replenish  a  stock  of  merchandise.  Whittlnglumi 
V.  //;//,  Cro.  Jac.  494;  Wti/imll  v.  Champion,  2  Stra.  1083. 
Nor  can  an  infant  bind  himself  for  work  done  in  the  course 
of  business.  Dllk  v.  lu^ighlet/,  2  Esp.  480.  A  horse  pur- 
chased for  use  in  cultivating  a  farm  is  not  a  necessary. 
Rahncaterx.  Durham,  2  Nott.  &  M.  (S.  C.)  524,  (10  Am. 
Dec.  637).  An  infant  is  not  liable  on  liis  contract  for  repaii-s 
to  his  dwelling  house.  Tnpptr  v.  (JahhrelK  46  Am.  Dec. 
704.  Many  other  illustrations  of  this  principle  may  te 
found  in  the  books.  Subsistence  is,  of  course,  an  absolute 
necessity.  One  of  the  small  claims  sued  on  here  is  for 
board,  amounting  to  $13.2;*).  None  of  the  others  can  l)e  re- 
garded as  necessaries. 

The  application  of  these  principles  makes  it  impossible  to 
sustain  the  view  taken  by  counsel  for  the  plaintiff  in  erroi', 
as  to  any  part  of  the  demand,  excei)t  the  one  for  board.  He 
is  unable  to  establish  a  debt  against  the  defendant.  This  is 
admitted.  What  its  effect  upon  the  title  to  the  property  in 
the  hands  of  the  i)urchaser  from  the  defendant  may  be,  is  a 
question  not  now  presented  foi*  adjudication.  This  action  is 
not  to  recover  that  property  or  its  proceeds  in  the  hands  of 
the  imrchaser  as  the  property  of  the  plaintiff,  ))ut  to  obtain 
a  personal  judgment  against  the  defendant,  to  the  discharge 
and  satisfaction  of  which  the  purchase  money  is  sought  to  Ije 
approi)riated  by  means  of  the  garnishment,\ which  is  in  the 
nature  of  an  execution  for  the  enforcement  of  satisfaction  of 
a  3U(lgTnehr~out"oF'iTie  defep^hmt'K  propprty^  By  his  dis- 
flffirm>inco  of  the  contr«ct,  Mip  ha<i^  for  a  judgment  against 
him  has  failed.  |  What  remains  is  a  mere  right  to  follow  up 
property,  which  can  no  more  constitute  ground  for  a  i)ersonal 
judgment,  than  did  the  contract  itself,  after  the  defense  of 
infancy  had  been  made  out.  By  allowing  a  personal  judg- 
ment on  that  ground,  the  court  would  virtually  make  and 
enforce  a  new  contract  of  sale  ])etween  the  parties.  Escai^ 
from  tliis  logical  result  is  attempted  by  saying  the  case  is 
analogous  to  a  proceeeding  against  a  non-resident,  in  which, 
although  no  personal  judgment  can  l)e  taken  except  uiK>n 
appearance,  the  defendant's  property  may,  nevertheless,  l)e 
su])jected  to  sale  for  satisfaction  of  the  del)t.     But  the  cases 
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cannot  be  assimilated.  In  an  attachment  against  a  non- 
resident, proceeded  aorainst  hy  onler  of  publication  and  not 
appearing,  it  must  be  shown,  prima  /V^cvV,  that  there  is  a 
debt  due  from  the  defendant  to  tlie  plaintiff,  and  that  the 
attache<l  property  belongs  to  the  former.  Both  of  these 
conditions  are  wanting  in  tlie  case  now  under  consideration. 

Moreover,  it  was  the  right  of  action  arising  out  of  the 
contract  and  no  other  that  the  ])laintiff  acciuired  1).v  the 
assignment.  If  the  property  obtained  by  the  defendant 
under  the  contract  still  remained  in  his  hands,  it  would  be 
the  subject  of  an  independent  action  for  its  recovery,  and  if 
any  part  of  the  proceeds  of  that  i)roperty,  remaining  in  the 
hands  of  the  garnishee,  can  be  recovered,  it  also  gives  rise 
to  a  cause  of  action,  distinct  from,  and  independent  of,  that 
arising  from  the  contract  to  which  the  plaintiff  hail  not 
shown  himself  entitled  by  any  assignment.  It  is  a  right  to 
follow  up  and  reclaim  the  ])Iaintiff''s  own  property,  not  a 
right  of  action  for  damages,  consecpient  upon  a  l)reach  of 
contract.  AVhat  tlien,  in  this  case,  except  the  claim  for 
board,  can  afford  a  shadow  of  basis  for  recovery?  Abso- 
lutely nothing.  As  there  can  ))e  no  judgment  against  the 
defendant,  the  attachment  must  wholly  fail.  Thei-e  is  noth- 
ing to  l)e  satisfied.  There  being  no  del)t,  there  can  ))e  no 
attachment  to  seize  and  hold  the  proi)erty  of  the  defendant 
to  satisfy  a  debt. 

Counsel  for  plaintiff  in  error  rely  upon  Enirin  v.  ^[(prgun^ 
()9  Miss.  828,  to  sustain  their  contention,  but,  upon  examina- 
tion, it  is  found  to  be  exactly  contrary  thereto.  An  infant, 
engaged  in  merchandising,  became  indei)ted  and  then  made 
a  fraudulent  sale  of  his  stock  of  goods  to  his  father.  In  an 
action  at  law,  he  set  up,  and  defeated  his  creditors  l)y, 
his  plea  of  infanc.>'.  They  then  brought  a  suit  in  eciuity 
to  set  aside  the  sale  and  subject  the  property  to  the  pay- 
ment of  their  debt.  Although  unable  to  identify  their 
l)roi)erty,  the  court  held  that  they  were  entitled  to  have 
satisfaction  out  of  the  i)roceeds  of  the  property,  ]>ecause  the 
proof  showed  that  it  had  been  so  mingled  by  the  defendant 
with  other  proi)erty  as  to  destroy  its  identity.  While  the 
creditors  in  that  case  were  thus  permitted  to  resort  to  the 
property  for  their  satisfaction,  their  remedy  was  entirely 
different,  not  only  as  ti)  the  forum,  but  also  in  its  natui*e. 
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It  procomletl  upon  the  theory  that  the  contract  had  i)een 
al)ro^te(l  and  the  creditors  were  following  up  and  recov- 
ering: their  property,  and  not  merely  seeking  to  enforce  tlie 
contract. 

As  to  the  item  of  Si;5.2r),  tlie  claim  for  hoard,  the  court 
should  have  found  for  the  plaintiff,  rnder  i)rinci])les  an- 
nounced in  AV  V.  liKrditf^  2:^  W.  Va.  744,  the  error,  though 
involving  an  amount  far  below  the  jurisdiction  of  this  Court, 
calls  for  a  reversal  of  the  judgment,  if  the  amount  in  contro- 
versy was  sufficient  to  confer  a]>iK»llate  jurisdiction.  Plain- 
tiff claimed  nearly  S.'iOO.OD,  ncme  of  which  was  allowed  him. 
This,  not  the  amount  he  was  entitled  to  recover,  is  the  test 
of  appellate  jurisdiction,  //^r  v.  Bunh4t^  cited;  Z^/v  v. 
nd'eu^,  26  W.  Va.  841;  /?/////.>/•  v.  ILurkhix,  18  W.  Va. 
809;  Ai<pt)Hil  V.  B'.trricknntH,  29  W.  Va.  508.  But  where 
the  amount  in  controversy  is  sufficient  to  give  appellate 
jurisdiction  and  the  i)laintiff  is  prejudiced  by  an  error  in  a 
sum  less  than  the  jurisdictional  amount,  costs  in  this  Court 
must  l)e  adjudged  to  the  defendant  in  error.  litf'  v.  linnbff^ 
cited. 

From  these  principles  and  conclusions,  it  results  that  the 
judgment  of  the  circuit  court  must  Ix?  reversed  and  a  judg- 
ment rendered  in  favor  of  the  plaintiff  for  the  said  sum  of 
$18.25,  with  interest  thereon  from  the  28th  day  of  May, 
1902,  until  the  4th  day  of  April,  1904,  amounting  in  the 
aggregate,  to  §14.59,  with  interest  thereon  frotn  said  last 
mentioned  date  until  paid,  which  judgment  A.  A.  Hanley, 
tlie  garnishee,  must  satisfy  out  of  the  funds  in  his  hands  l)e- 
longing  to  the  defendant.  As  the  recovery  in  the  justice's 
court  has  l^een  largely  reduced,  the  awarding  of  costs  is  in 
the  discretion  of  the  court.  Code,  chapter  50,  section  171. 
The  recovery  is  very  small  and  the  costs  made  in  the  justice's 
court  seem  to  be  disproportionally  large,  $21.50.  We  there- 
fore refuse  to  allow  the  costs  in  the  justice's  court  and  in 
the  court  below  to  either  party,  but  costs  in  this  Court  are 
adjudged  to  the  defendant  in  error  as  the  party  substantially 
prevailing. 

Reversed. 
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CHARLESTON 

CuKTiN  t\  Stout. 
vSiibniitted  February  S,   1905.     Decided  February  28,   1905. 

1.  Syllabis  Appkovki). 

Point  1,  of  Syllftbus,  Laxzell  v.  (farlotr,  41  West  Virginia  4()().  re- 
affirmed,    (p.  277.) 

2.  I'S.JVSCTJOS  —  (  onfif'f  of  Tifl—Sttlrrficf/  iff  Dtftmhinf. 

A  court  of  equity  will  not  enjoin  the  cutlinu:  and  removal  of  tim- 
ber from  land  when  there  is  conflict  of  title  to  such  land  between 
the  plaintitT  and  the  defendant,  the  solvency  of  the  defendant  be- 
in*^  well  established,     (p.  277.) 

Api)eal  from  Circuit  Court,   Webster  County. 
Bill  by  G.  W.  Curtin  against  Koss  F.    Stout  and  others. 
Decree  for  plaintiff,  and  defendants  appeal. 

RcrcrsHL 

Thurmond  &  Woodell  and  W.  W.  Braxxox,  for  api)el- 
lants. 
Jake  Fishek  and  W.  E.  IlAVMf)XD,  for  appellees. 

McWhouter,  Judge: 

(t.  W.  Curtin  claiming  two  tracts  of  nine  hundred  acres  and 
ninety-nine  acres  of  land  in  Webster  county,  lying  contiguous 
to  each  other,  called  together  a  tract  of  one  thousand,  filed  his 
bill  in  the  circuit  court  of  Webster  county  i)raying  for  an  in- 
junction against  Ross  F.  Stout,  L.  White  and  L.  I).  Cokeley, 
enjoining,  restraining  and  inhibiting  them  from  cutting,  skid- 
ding or  otherwise  removing  or  in  any  w  ay  interfering  with  the 
timber  and  logs  on  the  said  tract  of  one  thousand  acres,  and 
also  from  completing  the  building  of  the  tramways,  skid- 
ways  and  side-tracks  mentioned  in  his  bill,  and  from  other- 
wise injuring  and  defacing  plaintiff -s  land,  either  by  them- 
selves, their  agents,  servants  or  employes,  and  for  general  re- 
lief; describing  in  his  bill  by  metes  and  bounds  the  said  one 
thousand  acres  of  land  and  alleging  that  he  had  had  the  act- 
ual, continued,  visible,  notorious,  distinct  and  uninterrupted 
possession  thereof,  and  that  i^rior  to  his  purchase  of  the  same 
and  conveyance  to  him  by  C.  D.  Elliot  and  wife,  by  deed 
dated  the  23d  of  September,  1893,  those  under  whom  he 
claimed  title  had  such  possession  since  the  year  1873,  as  he 
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was  informed  and  believed;  that  his  title  had  never  been  dis- 
puted or  (luestioned,  so  far  as  he  was  informed,  except  as  in 
said  bill  stated:  that  he  had  been  informed  that  defendant  Koss 
F.  Stout  claimed  title  to  a  small  portion  of  said  one  thousand 
acres;  that  said  Stout  had  no  claim  or  title  to  said  (me  thous- 
and acres  or  any  part  thei-eof;  that  said  tract  was  valuable 
chiefly  for  the  standing  and  growing;  timber  tliereon;  that  he 
ixxu^ht  it  and  held  it  with  the  sole  view  of  manufacturing 
said  timber  into  lumber;  that  he  was  engaged  in  the  lunil)er 
business  and  by  reason  of  his  large  experience  in  said  l)usi- 
ness  and  his  ability,  Htness  and  extensive  and  costly  prepara- 
tion for  manufactui'ing  timl)er  into  lumber  he  regarded  the 
said  timber  as  of  peculiar  and  special  value  to  him;  that  he 
and  those  interested  with  him  in  the  lumber  business  hail  ex- 
pendeti  many  thousand  dollars  in  mills  and  other  i)reparati(ms 
for  the  manufacturing  of  lumber,  and  that  said  expenditures 
were  made  with  a  view  of  manufacturing  his  timber  (m  the 
one  thousand  acre  tract,  among  other  tracts;  that  he  would 
sustain  incalculable  injury  should  he  not  l)e  permitted  to 
manufacture  said  timber;  that  without  his  knowledge  or  con- 
sent the  defendant  Stout  had  procured  his  co-defendants. 
White  and  Cokeley  to  go  upon  said  one  thousaml  acres  of 
land  with  a  view  of  and  intention  of  cutting  and  removing 
his  said  timber,  and  tliat  witli  said  i)urpose  they  had  alre<\dy 
cut  down  and  felled  nuich  of  the  said  standing  timber  on  said 
land;  had  cleareil  said  timber  and  ground  thereon,  built  a  skid 
way  over  which  to  trans] )ort  the  timber  and  logs  cut  there- 
from and  wei'e  locating  a  mill  for  the  ])urp()se  of  manufactur- 
ing the  same  into  lumber,  and  they  had  procured  the  B.  &0. 
Railway  Comi)any  to  cause  a  survey  to  be  made  for  a  side  track 
over  which  to  transi)ort  the  luml)er  when  manufactured,  and 
that  it  was  their  intention  and  purpose  to  manufacture  and 
remove  said  tim])er  fi-om  said  land  unless  enjoined  and  re- 
strained; that,  as  woukl  appear  from  a  map  Hied  with  the  bill, 
the  site  of  thejuill  the  defendants  were  locating  and  the  tram- 
road  and  side-track  was  wholly  cm  the  land  and  proi>erty  of 
plaintiff  and  entirely  removed  from  any  land  claimed  by  the 
defendants  or  either  of  them,  or  any  other  person  except 
plaintiff;  that  if  they  shoukl  be  permitted  to  continue  the 
building  said  tram-road,  skid-way  and  side-track  they  would 
do  serious  and  irre])arable  injury  to  the  i)roperty  and  land  of 
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plaintiff;  that  the  several  trespasses  were  l^eing  continued  and 
advanced  from  day  to  day,  and  would  continue  unless  the  de- 
fendants, and  each  of  them  were  enjoined  and  restrained  there- 
from; that  plaintiff  knew  nothing  of  the  solvency  of  the  de- 
fendants or  either  of  them,  except  from  information  and  l)e- 
lief,  and  that  from  such  information  and  belief  charged  that 
if  they  were  permitted  to  remove  snid  timber  and  if  the  dam- 
ages could  l)e  properly  ascertained  and  computed,  they  nor 
either  of  them  would  have  sufficient  means  out  of  which  the 
plaintiff  could  Ije  reimbursed;  that  should  the  several  tres- 
passes mentioned  be  continued  and  completed  as  alleged,  his 
land  would  ])e  divested  of  its  principal  value  and  he  would 
sustain  an  irrepai"al)le  injury  thereby.  On  the  27th  of  Jime 
1902,  an  injunction  was  granted  as  prayed  for  upon  the  plain- 
tiff's executing  an  injunction  bond  in  the  penalty  of  $250.00. 
At  the  July  rules,  1902,  the  defendants.  Stout,  White  and 
Cokeley,  filed  theii'  joint  answer,  admitting  that  it  might  \ye 
true  that  i)laintifl*  had  derived  some  kind  of  title  to  the  tracts 
of  ninety-nine  acres  and  nine  hundred  acres  by  Elliot  con- 
veying the  same  to  him,  as  in  the  bill  set  out,  and  that  it 
might  te  true  that  said  C-urtin  had  had  some  sort  of  iK)sSes- 
sion  of  said  land;  but  denied  that  said  Curtin  or  his  grantor, 
Elliot,  ever  owned  or  had  any  kind  of  possession  of  the  tract 
of  Hre  hundred  acres  of  land  thereinafter  set  out,  which  was 
no  part  of  the  ninety-nine  acres  and  nine  hundred  acres  men- 
tioned in  the  bill;  that  it  was  not  true  that  the  defendant  Ross 
F.  Stout  claimed  title  to  the  one  tliousand  acres  of  land  men- 
tioned in 'said  bill;  but  on  the  contrary  knew  nothing  of  tlie 
same;  that  it  might  be  true  that  said  one  tliousand  acres  was. 
valuable  for  timber,  and  that  C-urtin  expected  or  h()i)ed  to 
manufacture  the  same,  and  that  he  was  in  the  lumber  business 
as  alleged  in  the  bill,  and  denied  tliat  they  had  cut  any  tim- 
\yev  down  or  felled  the  same  or  had  cleared  any  land  upon  the 
one  thousand  acres  or  done  any  work  thereon,  except  upon 
the  said  tract  of  Hve  hundred  acres  which  they  were  informed 
was  no  part  of  said  one  thousand  acres,  and  that  (\irtin  had 
no  claim  or  title  to  said  five  hundred  acres  or  any  part  there- 
of; and  denied  that  they  or  either  of  them  were  insolvent,  or 
that  they  were  committing  or  had  committed  waste  in  any 
way  upon  the  one  thousand  acres  of  land,  and  filed  with  their 
answer  a  chain  of  title  to  the  live  hundred  acres  which  was 
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owned  by  their  lessor,  J.  E.  McFarland,  and  filed  copies  of 
<leeds  therefor  beginning  with  a  deed  dated  September  10, 
1873,  from  W.  L.  J.  Corley,  clerk  of  the  county  court  of 
Braxton  county,  conveying  to  P.  B.  Adams  a  tract  of  two 
thousand  and  five  hundred  acres  of  land  on  Laurel  Creek  in 
what  was  then  Braxton,  but  now  Welxster  county;  a  deed 
dated  the  21st  day  of  Septemter,  1891,  by  P.  B.  Adams  to 
Isaac  Cogar  and  John  Adams  for  five  hundred  acres,  a  part 
of  said  two  thousand  and  five  hundred  acres;  deed  of  the25tli 
of  May,  1900,  by  which  John  Adams  conveyed  his  one-half 
interest  in  said  five  hundred  acres  to  said  Cogar;  by  deed  of 
June  1,  1899,  C/Ogar  conveyed  said  five  hundred  acres  to  P. 
F.  Kearney,  and  on  the  13th  of  June,  1900,  Kearney  con- 
veyed the  five  hundred  aci-es  to  J.  E.  McFarland;  that  in  the 
month  of  October,  1900,  Walter  Hollister,  surveyor  of  Web- 
ster county,  went  upon  the  gi-ound,  surveyed  and  located  the 
said  five  hundred  acres  substantially  as  called  for  in  the  title 
palmers  of  McFarland,  and  made  his  report  and  a  plat  there- 
of, which  was  filed  with  the  answer,  and  which  shows  that  it 
was  the  same  five  hundred  acres  set  out  iri  MeFarland's  title 
paiiers,  and  that  it  was  no  i>art  of  the  one  thousand  acres 
claimed  by  said  Curtin;  that  in  the  month  of  April,  1902, 
McFarland  sold  to  the  defendant  Ross  F.  Stout,  by  verbal 
contract  the  timter  on  said  five  hundred  acres,  and  acting  in 
good  faith  under  said  contract  Stout  let  to  contract  the  log- 
j^ng  and  sawing  thereof  to  Li.  White,  who  took  said  Cokeley 
in  as  partner  with  him  in  the  work;  that  respondents  had 
done  considerable  work  substantially  as  set  out  in  the  bill; 
but  upon  the  five  hundred  aci-es  as  respondents  were  informed 
and  telieved;  that  the  respondents  were  informed  and  be- 
lieved that  the  said  McFarland  had  a  good,  valid,  and  in  fact, 
the  only  title  to  said  land,  and  that  he  had  open,  notorious 
and  continued  possession  thereof  by  himself  or  others  through 
whom  he  claimed  title  thereto  for  more  than  ten  years  last  past 
— ''Namely,  for  about  thirty  years  last  past,  to- wit:  Since  the 
10th  day  of  September,  1873,  the  date  of  the  deed  to  P.  B. 
Adams,  aforesaid;"  that  respondents  had  been  and  were  at 
great  expense  and  charges  by  reason  of  their  proposed  work 
of  logging  the  said  timber  so  sold  them  by  McFarland  and 
erecting  their  mills,  houses,  roads,  trams,  skidways,  slides 
and  their  teams,  live  stock,  men,  and  many  other  things  nec- 
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essary  and  used  in  said  business,  and  up  to  that  time  since 
the  date  of  the  service  of  said  injunction  on  them  they  had 
been,  and  were  already  damaged  hundreds  of  dollars  more 
than  the  amount  of  the  bond  given  by  plaintiff  to  procure  the 
same,  and  prayed  that  the  injunction  be  dissolved,  and  the 
bill  dismissed,  and  that  they  recover  their  costs;  that  said 
McFarland  be  made  a  party  to  the  suit,  and  for  general  re- 
lief. 

On  the  5th  day  of  August,  J.  E.  McFarland  tendered  his 
petition  in  the  cause  praying  to  be  made  a  party,  and  de- 
murred to  the  bill  and  prayed  that  his  i)etition  might  be 
taken  as  his  answer  to  the  bill  setting  up  the  same  title 
papers  to  the  said  five  hundred  acres  of  land  set  out  in  the 
answer  of  the  other  defendants,  and  claiming  that  he  and 
those  under  whom  he  claimed  title  had  been  in  peaceable,  un- 
disturbed, uninterrupted,  actual  iK)ssession,  continuous  and 
adverse  of  the  said  five  hundred  acres  of  land  for  more  than 
thirty  years  last  past;  that  in  April,  1902,  he  had  sold  the  timber 
on  said  five  hundred  acres  of  land  to  the  defendant  Ross  F. 
Stout;  that  Stout,  by  some  agreement  or  arrangement,  en- 
gaged the  said  defendants.  White  and  Cokeley  to  log  and  skid 
said  timl:)er,  or  sub-let  the  logging  and  skidding  to  them,  or 
some  part  thereof,  as  respondent  was  informed;  that  for  the 
purposes  of  this  suit  respondent  adopted  the  answer  of  his  co- 
defendants;  denied  the  insolvency  of  Stout,  White  and  Coke- 
ley,  or  either  of  them,  and  averred  that  the  said  Stout  and 
White  owned  large  amounts  of  property  including  realty  and 
personalty,  in  both  Webster  and  Harrison  counties,  and  as 
for  himself  that  as  appeared  by  deeds  of  record  in  Webster 
county,  he  was  the  owner  of  several  thousand  acres  of  valu- 
able lands,  worth  as  he  believed,  some  $30,000.00  or  more, 
free  from  debts  or  other  encumbrances,  located  principally  in 
Webster  county;  that  the  plaintiff  Curtin  had  no  valid  claim 
or  title  to  the  said  five  hundred  acres  nor  to  any  part  thereof; 
but  that  the  same  was  owned  exclusively  by  respondent,  pe- 
titioner, as  fully  appeared  from  his  deeds,  his  actual,  contin- 
uous, adverse,  open  and  notorious  possession  and  ownership 
for  many  years  past  and  up  to  the  present  time;  and  prayed 
that  he  be  admitted  as  a  party  to  plaintiff's  bill;  that  his  peti- 
tion be  read  as  his  answer,  and  the  bill  be  dismissed,  and  the 
injunction  dissolved,  and  for  general  relief. 
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To  the  answer  of  the  defendants,  Stout,  White  and  Coke- 
ley,  and  petition  and  answer  of  McFarland,"  plaintiff  replied 
generally. 

Depositions  were  taken  and  filed  both  by  plaintiff  and  de- 
fendants. The  cause  was  heard  on  the  29th  day  of  August,  in 
vacation  upon  the  plaintiff's  bill,  the  order  of  injunction,  the 
joint  answers  of  defendants  Stout,  White  and  Cokeley  and  the 
plaintiff's  general  replication  thereto,  demurrer  and  answer  of 
defendant  McFarland,  the  depositions  of  witnesses  and  upon 
the  motion  of  the  defendants  made  at  Sutton  pursuant  to  the 
notice  thereof  on  the  26th  day  of  August,  1902,  in  the  vacation 
of  the  circuit  court  of  Webster  county,  to  dissolve  said  injunc- 
tion, when  the  judge  overruled  the  demurrer  and  the  said  mo- 
tion to  dissolve  said  injunction  was  overruled,  and  said  injunc- 
tion continued.     From  which  decree  defendants  apiK?aled. 

It  is  insisted  by  counsel  for  appellee  that  there  is  no  con- 
flict of  title  between  the  plaintiff  and  the  defendants;  that  the 
plaintiff  claims  the  one  thousand  acres  and  the  defendants 
claim  that  they  cut  timber  only  on  the  five  hundred  acre  tract 
claimed  by  them,  and  that  it  is  no  part  of  the  one  thousand 
acre  tract;  but  the  plaintiff's  bill  alleges  ''That  the  defend- 
ant, Ross  F.  Stout  claims  title  to  a  small  portion  of  said 
tract  of  one  thousand  acres,  and  he  designates  on  the  map 
filed  herewith  the  portion  so  claimed  by  the  said  defendant; 
that  he  does  not  know  the  source  of  title  of  the  said  Stout,  if 
any  in  fact  there  is,  and  he  here  charges  that  the  said  Stout 
has  no  valid  claim  or  title  to  said  one  thousand  acres  or  any 
part  thereof."  This  allegation  clearly  discloses  the  fact  of  a 
conflict  of  title,  and  the  evidence  adduced  by  the  plaintiff  in 
the  deposition  of  Jolin  B.  Dunla])  and  of  Albert  Lynch  tends 
to  show  that  the  defendants  cut  some  timber  within  the  bound- 
ary of  the  one  thousand  acres  claimed  by  plaintiff.  The  de- 
fendants claim  that  tliey  were  only  cutting  timber  upon  the 
five  hundred  acre  tract,  of  which  McFarland  had  good  and 
valid  title  and  in  fact  the  only  title,  and  that  he  and  those 
under  whom  he  claimed  had  had  adverse  possession  thereof 
for  more  than  t<?n  years — ever  since  the  10th  day  of  Septem- 
ber, 1878.  There  is  no  proof  offered  on  the  part  of  plaintiff 
as  to  his  possession  of  the  thousand  aci-es  of  land.  When 
plaintiff's  witness  John  B.  Dunlap  was  asked  if  he  saw  any 
improvement  being  made  on  said  land  or  observed  any  eut- 


Digiti 


zed  by  Google 


W.  Va.]  Curtin  /'.  Stout.  277 

ting  of  timl)er  he  answered:  '*I  saw  some  fresh  cut  timter 
lying  in  Second  Run,  such  as  lumbermen  use  to  make  log 
slides/'  There  is  no  evidence  to  show  title  in  plaintiff  by 
advei-se  possession.  ''To  warrant  the  interference  of  a  court 
of  equity  to  restrain  a  trespass  two  conditions  must  co-exist: 
first,  the  plaintiff's  title  must  be  undisputed  or  established  by 
legal  adjudication;  and,  second,  the  injury  complained  of 
must  \ye  irreparable  in  its  nature."'  Schoonorerw  Bright^  24 
W.  Va.  ()98,  (syl.  pt.  2);  Lazzell  v.  Garlow,  44  W.  Va.  466; 
BfiniH  V.  21earnH^  Id.  744. 

Defendants  deny  emphatically  that  plaintiff  has  any  title 
whatever  to,  or  ever  had  any  kind  of  i)ossession  of  the  said 
five  hundred  acres  claimed  by  defendants,  or  any  part  there- 
of, and  deny  that  they  cut  any  timber  except  \\\yoT\  their  said 
tract  of  five  hundred  acres.  Plaintiff  proves  no  actual  pos- 
session of  any  i)art  of  the  five  hundred  acres,  nor  indeed  of 
the  one  thousand  acres.  There  Is  no  distinct  or  clear  allega- 
tion of  the  insolvency  of  the  defendants  or  any  of  them. 
Plaintiff  says  he  knows  nothing  of  the  solvency  of  the  de- 
fendants except  from  information  and  belief  and  from  such 
information  and  l)elief  he  charges  that  if  damages  could  Ix; 
properly  ascertained  and  computed  the  defendants  nor  either 
of  them  would  have  sufficient  money  or  means  out  of  which 
plaintiff  could  l)e  reinbursed — a  rather  feeble  allegation  of 
insolvency.  However,  the  evidence  is  clear  and  distinct  and 
removes  all  doubt,  if  the  allegation  of  the  bill  raised  any 
doubt,  as  to  the  solvency  of  the  defendants,  their  solvency 
being  clearly  established  l)y  the  evidence.  In  Lazzell  v.  Gar- 
latr^  cited,  (syl.  pt.  2),  it  is  held:  ''As  a  general  rule,  an  in- 
junction should  not  be  granted  to  restrain  a  mere  trespass  to 
real  property,  when  the  injury  complained  of  is  not  destruc- 
tive of  the  substance  of  the  inheritance, — of  that  which  gives 
it  chief  value, — or  is  not  irreparal)le,  but  is  susceptil)le  of 
complete  pecuniary  compensation,  and  for  which  the  party 
may  obtain  adequate  satisfaction  in  the  law  courts;  and  in 
no  such  case  should  it  l)e  granted  in  the  absence  of  an  allega- 
tion of  the  insolvency  of  the  defendant.''  In  case  at  bar  we 
have  a  clear  cut  case  of  conflict  of  title — no  proof  of  posses- 
sion by  plaintiff,  a  mere  semblance  of  allegation  of  insolvency, 
and  the  solvency  of  the  defendants  clearly  established  by 
proof:  with  no  allegation  that  an  action  at  law  has  ])een  in- 
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stituted  by  the  plaintiff,  Tior  that  the  plaintiff  'Intends,  im- 
mediately, to  put  the  question  of  title  into  a  course  of  judi- 
cial determination  and  prosecute  it  diligently/'  In7^>^^v. 
Dar!^,  52  W.  Va.  1,  (syl.  pt.  1),  it  is  held:  '*A  court  of 
equity  has  no  jurisdiction  to  settle  the  title  and  boundary  of 
lands  between  adverse  claimants  when  the  plaintiff  has  no 
equity  a^inst  the  party  claiminif  adversely  to  him.''  And 
syllabus,  point  2,  holds,  "Where  irreparable  mischief  is  lac- 
ing done  or  threatened  to  real  estate,  going  to  the  destruc- 
tion of  the  substance  of  the  estate,  such  as  the  extraction  of 
oil  and  gas,  and  the  title  to  the  land  is  in  dispute,  the  par- 
ties claiming  under  hostile  titles,  a  court  of  equity  will  en- 
join the  trespass  and  preserve  the  property  and  rights  of 
the  parties,  {^ending  the  determination,  in  a  court  of  law,  of 
the  question  of  title;  and  this  although  no  action  at  law  has 
been  instituted,  if  it  appears  from  the  bill  that  the  complain- 
ant intends  immediately  to  put  the  question  of  title  into  a 
course  of  judicial  determination  and  prosecute  it  diligently/' 
For  the  reasons  herein  stated  the  judge  of  the  circuit  court 
of  Webster  county  erred  in  overruling  the  motion  to  dissolve 
the  injunction  and  continuing  the  same  in  force,  and  the  same 
is  therefore  reversed  and  annulled  and  this  Court  proceeding 
to  render  such  decree  as  the  judge  of  the  circuit  court  should 
have  rendered,  hereby  dissolves  the  injunction  granted  in  the 
cause,  and  the  same  is  remanded  to  the  circuit  court  of  Web- 
ster county  with  directions  to  dismiss  the  bill  unless  plaintiff 
can  show  good  reason  to  the  contrary. 


CHARLESTON 

Prestox  i\  Whitk. 

%^    Jjjubmitted  February  8,   1905.     DecidecJ  February  28,   1905. 

1  68   45*1    ^'     ^^^^  •^^'^  ^'^^  ^^  Natural  State — Jiealt^t/. 
—  I       ^8  Petroleum  oil  and  natural  ^as  are  minerals,  and  in  their  places 

165       638  are  real  estate  and  part  of  the  land.     (p.  281.) 

2.     Oil    and    (ias — Reiser  rat  iotn*    in    Jhed   of  Sawe —  VfMed    Extatf    in 
(frantof. 
A  deed  conveying  a  tract  of  land  contains  the  clause:     **But  it 
is  expressly  understoo<l  and  agreed  that  there  is  reserved  from  and 
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not  included  in  the  above  sale  or  conveyance  seven-eighths  of  all 
and  any  oil  and  gas  that  may  be  on,  in  or  under  said  land,  with 
full  right  and  privilege  to  said  Bennett,  his  heirs  and  assigns,  to 
develop  and  operate  the  same."  This  excepts,  and  does  not  pass 
to  the  grantee,  the  oil  and  gas  in  place  in  the  land,  and  the  oil  and 
gas  remain  vested  in  the  grantor  »is  an  actual  vested  estate  and 
property,  and  are  not  an  incorporeal  hereditament  in  him,  nor  a 
mere  license  to  produce  oil  and  gas,  and  title  in  the  grantor  to  the 
oil  and  gas  is  not  in  abeyance  to  vest  only  when  the  oil  and  gas 
shall  be  developed  and  brought  to  the  surface  by  the  grantor.  A 
subsequent  conveyance  by  such  grantor  of  such  oil  and  gas  vests 
in  the  grantees  like  estate  and  property  in  the  oil  and  gas  as  was. 
vested  in  such  grantor,    (p.  282.) 

3.    Oil  and  Gas — ReJiervatUmH  of  in  DeM  Comtrued. 

In  a  deed  conveying  land  a  reservation  of  the  petroleum  oil  and 
natural  gas  in  it  has  the  same  effect  as  an  exception  of  the  same 
would  have,  if  such  is  the  plain  intent,     (p.  282  ) 

4     Oil  AND  Gas — When  *SVr-^/W  From  Ownenihip  of  Surfaer^dorporenl 
Property, 

Petroleum  oil  and  natural  gas  may  be  severed  from  the  owner- 
ship of  the  surface  by  grant  or  exception,  and  are  then  a  separate 
corporeal  property  from  the  surface,     (p   282. ) 

Appeal  from  Circuit  Court,  Lewis  County. 
Bill  by  H.  M.  Preston  and  others  against  G.  L.  White  and 
others.     Decree  for  plaintiff,  and  defendants  api)eal. 

j\ffinne(L 
Linn  &  Bland,  for  api)ellants. 
W.  W.  Brannon,  for  appellees. 

Brannon,  Presii>ent: 

In  the  division  by  decree  of  the  lands  of  J.  M.  Bennett, 
deceased,  among  his  children  a  tract  of  two  hundred  and 
ninety-six  and  three-fourth  acres  in  Lewis  county,  on  Dry 
Fork  of  Polk  creek,  was  allotted  to  Louis  Bennett,  the  decree 
providing  that  all  oil  and  gas  in  the  tract  should  be  for  the 
joint  u.se  of  Louis  Bennett,  Gertrude  B.  Howell,  Mary  B. 
Bowie  and  W.  G.  Bennett,  with  the  right  to  develop  anil 
oi^erate  the  same.  Louis  Bennett  conveyed  a  trar*t  of  one 
hundred  and  fifty -one  acres  of  the  whole  tract  to  (i.  L. 
White  by  deed,  11th  March,  1898,  the  deed,  however,  con- 
taining the  following  clause:  **  But  it  is  expressly  under- 
stood and  agreed  that  there  is  reserved  from  and  not  included 
in  the  above  sale  or  conveyance  seven-eighths  of  all   \\m\  any 
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oil  and  i^ns  that  may  l)e  on,  in  or  under  said  land,  with  full 
riffht  and  privilege  to  said  Bennett,  his  heirs  and  aSvSigns  to 
develoi)  and  oi)erate  the  sanie,  and  said  White  his  heirs  and 
assigns  are  to  pay  the  taxes  on  said  oil  and  ^s  so  reserved, 
develoi)ed  and  operated,  which  taxes  are  to  be  refunded  to 
said  White  whenever  they  assume  appreciable  taxal)le  value."' 
By  deed  11th  of  January,  1901,  Louis  Bennett  and  his  co- 
ownei's  of  tlie  gas  and  oil,  conveyed  seven-eighths  of  the 
giis  in  said  tract  of  two  hundred  and  ninety-six  and  three- 
fourth  acres  toll.  M.Preston,  F.  M.  Knapj)  and  W.  S.  Hos- 
kins,  and  by  deed,  10th  March,  1901,  Ix)uis  Bennett  and  his 
<'o-owners  conveyed  to  said  Preston,  Knapp  and  Hoskins  seven- 
eighths  of  the  oil  in  the  said  tract  of  two  hundred  and  ninety- 
six  and  three-fourths  acres.  Said  Preston,  Knapp  and  Hoskins 
later  filed  a  bill  in  chancery  in  the  circuit  court  of  Lewis  county 
claiming  to  l)e  owners  of  seven-eighths  undivided  of  the  oil 
and  gjis  in  the  entire  tract,  and  conceding  that  White  owned 
the  one  undivided  eighth  in  the  one  hundred  and  fifty-one 
acres,  and  alleging  that  wells  on  adjoining  lands  had  shown 
that  there  was  gas  under  the  one  hundred  and  fifty-one 
acres  and  maybe  oil,  and  that  such  neighboring  wells  would 
drain  the  oil  and  gas  from  the  one  hundred  and  fifty-one 
acres,  to  the  great  loss  of  the  plaintiffs,  unless  steps  should 
l)e  taken  at  once  to  protect  or  sell  them.  The  bill  charged 
that  the  plaintiffs  had  l)3en  unable  to  indues  White  t:)  join 
them  in  develoi)ing,  leasing  or  selling  such  oil  and  gas,  or  in 
saving  the  same,  and  that  the  plaintiffs  were  themselves 
unable  to  develop,  oi)e]ate,  lease  or  sell  their  interests 
therein.  The  bill  further  avers  that  White  denied  that  he 
and  the  plaintiflPs  were  joint  owners  as  tenants  in  common  of 
said  oil  and  gas;  that  he  claims  that  by  force  of  the  deed 
from  Louis  Bennett  to  him.  White,  and  of  the  two  deeds 
from  Ijouis  Bennett  and  others  to  the  i)laintiffs,  the  plaintiffs 
have  no  i)roperty  in  the  gas  and  oil  in  the  one  hundred  and 
fifty -one  acres  until  the  same  should  be  taken  out  of  the 
ground;  but  that  while  in  the  ground  the  oil  and  gas  w^ere 
the  property  of  White,  and  that  the  reservation  in  the  deed 
from  Bennett  to  him  created  only  an  incori)oreal  heredita- 
ment, a  mere  license  to  enter  upon  the  one  hundred  and 
fifty-one  acres  to  develop  oil  and  gas;  and  that  the  plaintiffs 
must  l)ear  alone  the  l)urden  of  the  development,  free  of  risk 
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and  cost  to  him.  The  bill  averred  that  the  oil  and  gas  were 
not  susceptible  of  partition,  and  that  the  interests  of  all 
parties  would  be  promoted  by  a  sale  of  aJl  the  oil  in  the  one 
hundred  and  fifty-one  acres.  The  bill  asked  the  court  to 
■declare  the  plaintiffs  entitled  to  seven-eighths  of  the  oil  and 
gas  in  place  in  that  ti-act,  and  White  one-eighth,  and  that 
the  oil  and  gas  l)e  sold,  and  their  proceeds  so  divided.  A 
decree  went  holding  Preston,  Knapp  and  Hoskins  to  be 
owners  of  seven-eighths  and  White  owner  of  one-eighth  of 
the  oil  and  gas  in  the  one  hundred  and  fifty-one  acres,  with 
right  to  develop  such  oil  and  gas,  and  that  the  oil  and  gas 
were  not  susceptible  of  partition,  and  directing  their  jHiblic 
:sale.     From  this  decree  White  api)eals. 

The  fii*st  question  coming  up  is,  have  the  plaintiffs  such  a 
proi^erty  in  the  oil  and  gas  in  the  one  huridred  and  fifty-one 
acres  as  to  demand  a  partition  by  either  process  of  division 
in  kind,  that  is,  division  of  the  oil  and  gas  by  lines  marked 
upon  the  surface,  or  by  the  process  of  sale?  For  if  they 
have  no  such  right,  they  can  have  neither.  Sale  is  only  a 
method  of  pai'tition  when  partition  in  kind  cannot  be  had. 
A  party  to  have  partition  must  have  title,  a  property 
in  the  thing.  Have  the  plaintiffs  an  estate;  a  property 
in  the  oil  and  gas^  Do  they  own  the  oil  and  gas  in  their 
places  in  the  earths  Or  do  they  have  a  mere  license 
to  develop  oil  and  gas,  with  no  property  in  the  substance 
thereof,  without  ownership  in  the  very  oil  and  gas  in  place 
until  they  bring  them  to  the  surface  i;  Oil  and  gas  in 
place  are  a  part  of  the  land  itself.  Wllaon  v.  Yomt,  48 
W.  Va.  826.  But  when  the  owner  of  land  conveys  to 
another  the  oil  or  gas,  that  oil  or  gas  Ijecomes  a  property 
distinct  from  the  i-esidue  or  remnant  of  the  land,  distinct 
from  the  "surface,*"  as  the  expression  is  in  the  books.  The 
oil  and  surface  are  then  two  properties  under  distinct  ow^ner- 
ships,  but  the  oil  none  the  less  a  real  corporeal  property 
than  the  surface  or  soil  itself.  Being  part  of  the  land,  and 
thus  owned  by  the  owner  of  the  land,  he  can  sever  its 
ownership.  ''They  (oil  and  gas)  are  the  subject  of  grant 
and  conveyance,  just  as  much  so  as  coal  or  stone  buried  in 
the  soil.'"  Thornton,  <Oil  and  (jas,  sections  20,  52;  Bryan, 
Petroleum  and  Nat.  (Jas,  section  12;  Z/V  v.  Cott,  4  W.  Va. 
543:  20  Am.  &  Eng.    Ency.  L.   (2  Ed.)  771.     When  thus 
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severed  in  ownership,  the  owners  own  two  separate  interests 
and  are  not  co-tenants,  Vlrghna  Coal,  <fe  Iron  Co.  v.  KeUey^ 
93  Va.  332,  24  S.  E.  1020;  Thornton,  Oil  and  Gas,  section  280; 
Harrii*  v.  Cobh^  49  W.  Va.  350.  When  thus  severed  in 
ownership,  the  minerals  l)ecome  a  separate  corporeal  here- 
ditament, and  their  ownership  is  attended  with  all  the  attri- 
butes and  incidents  peculiar  to  ownership  of  land.  LiUi- 
hrldge  v.  Lachimina,  143  Pa.  St  293;  24  Am.  St.  K.  544 
and  note  554.  Oil  and  gas  are  minerals,  and  fall  under  these 
principles.  Therefore,  when  Louis  Bennett  in  the  deed  to 
White  reserved  seven-eighths  of  the  oil  and  gas,  that  fraction 
of  those  minerals  remained  as  they  had  l)een  before  vested 
in  him  and  his  co-heirs — never  passed  to  White.  White 
owned  the  surface,  the  Bennett  heirs  soven-cightlLS  of  the  oil 
and  gas  as  a  separate  property  from  the  surface,  though  they 
were  co-tenants  of  the  oil  and  gas.  The  liennett  heirs  owned 
the  very  oil  and  gas  to  the  extent  of  seven-eighths  of  them. 
It  makes  no  difference  that  oil  and  gas  are  fluent  and  wan- 
dering for  the  present  ciuestion.  White  and  the  Bennett 
heirs  might  lose  the  oil  and  gas  by  their  migration  from  the 
land.  If  it  were  a  contest  between  them  and  an  adjoining 
owner,  after  prodiiction  of  oil  on  his  land,  then  this  char- 
acter of  oil  and  gas  would  te  relevant,  but  it  is  not  I'elevant 
in  deciding  the  character  of  the  ownership  of  the  Bennett 
heirs  in  the  oil  and  gas.  The  oil  and  gas  are  deemed  yet  in 
the  land  for  the  question  l>efore  us.  The  oil  and  gas  were 
in  the  Bennett  heirs  tefore  Louis  Bennett's  deed  to  White. 
Of  course,  they  were  vestexl  in  them  as  real,  corporeal  entity 
and  proi)erty,  a  solid  substantial  estate  and  proi)erty,  not  a 
mere  license  to  take  tliem,  and  they  remained  in  the  same 
plight  in  those  heirs  after  the  deed  to  White;  they  were 
simply  severed  in  ownership.  It  is  true  as  suggested,  but 
not  urged,  that  the  deed  to  White  ''reserved,"  does  not 
"'except,"  the  oil  and  gas.  ''Except''  would  have  been  the 
proper  word,  because  an  exception  is  of  something  that  is 
part  of  the  thing  granted,  existing  at  the  time  of  the  grant, 
as  coal  or  oil  in  the  land.  "The  part  excepted  is  already  in 
existence,  and  is  said  to  n^tunh  in  the  grantor.  The  grant 
has  no  effect  upon  it.  A  reservation  is  the  creation,  in 
l>ehalf  of  the  grantor,  of  some  new  right  issuing  out  of  the 
thing  granted,   usually  an  incorporeal  hereditament,  some- 
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thing  which  did  not  exist,  as  an  independent  right,  before 
the  grant.  Sometimes  the  terms  e.ccept!on  and  reJ*f^rration 
are  used  synonymously."  Tiedman.  R.  Prop,  section  843. 
Severaoce  may  be  by  "conveyance  of  the  mines  or  minerals 
only,  or  by  a  conveyance  of  tlie  land  with  reservation  or 
exception  as  to  the  mines  and  minerals."  20  Am.  &  Eng. 
Ency.  L.  (2d  Ed.)  772;  Harrw  v.  Cobb,  49  W.  Va.  350.  ''A 
reserve  of  minerals  and  mining-  rights  is  construed  as  in  an 
actual  grant  thereof.  It  differs  not  whether  the  right  to 
mine  is  by  an  exception  from  a  deed  of  the  surface,  or  by  a 
grant  of  the  mines  by  the  owner  of  the  whole  estate,  therein 
reserving  to  himself  the  surface.  A  reservation  of  minerals 
and  mining  rights  from  a  grant  of  the  estate,  followed  by  a 
grant  to  another  of  all  that  was  first  reserved,  vests  in  the 
second  grantee  an  estate  as  ))road  as  if  the  entire  estate  had 
first  teen  granted  to  him,  with'a  reservation  of  the  surface. 
Though  a  reservation  is  to  be  construed  most  strictly  against 
the  grantor,  still  there  will  be  retained  in  him  all  that  it  was 
the  clear  meaning  and  intention  of  the  parties  to  reserve 
from  the  conveyance."  Marvin  v.  Brewster^  55  N.  Y.  538, 
548;  Snyder  on  Mines,  sec.  1,007.  See  24  Am.  St.  R.  554.  It 
makes  no  difference  whether  the  word  used  is  "except"  or 
''reserve,"  the  intent  being  the  matter  to  be  considered. 
Nowadays  we  construe  deeds  as  well  as  wills  by  the  four 
corners  and  get  at  the  intention,  no  matter  that  the  word 
may  not  be  entirely  apt.  GoldHinlth  v.  Goldamith^  46  W. 
Va.  426;  Humphrey  v.  Fonter^  13  Gmt.  653;  Mauzey  v. 
Mmtzey,  79  Va.  537;  Limey  v.  EcMeJ<,  99  Va.  668;  McDugal 
V.  Mmgrave,  46  W.  Va.  509.  What  kind  of  a  right  to 
minerals  exists — whether  an  actual  estate  in  them,  or  a  mere 
license  to  take  them — depends  on  the  instrument  under  which 
they  are  claimed.  The  oil  lease  generally  used  in  this  state 
gives  only  a  right  to  explore  for  oil,  and  vests  no  actual 
estate  in  the  lessee  until  he  produces  oil  or  gas.  Urpman  v. 
Lowther  OH  Co.^  53  W.  Va.  501.  A  mere  license  to  produce 
the  minerals  confers  no  actual  estate.  Funk  v.  llald^^man, 
53  Pa.  St.  229.  ''There  is  a  great  difference  between  a  lease 
of  mines  and  a  license  to  work  mines,'"  the  court  said  in  that 
case.  See  Bryan,  Petroleum  and  Gas,  27.  But  the  grantees 
of  the  Bennett  heii's  had  an  absolute  estate  in  seven-eighths 
of  the  oil  and  gas,   because  those  heirs  had  such  an  estate. 
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just  as  their  father,  J.  M.  Bennett,  had  when  he  owned  the 
land  in  its  entirety — only  now  an  estate  in  the  minerals  was 
carved  out  of  the  entirety  and  vested  in  the  plaintiflFs.  From 
these  views  it  follows  that  the  theory  tliat  the  Bennett  heii*s 
or  their  jjrantees  liad  no  vested  estate  in  the  oil  and  gas  until 
brought  to  the  surface  cannot  l)e  sustained.  They  ow^n  those 
minerals  whether  they  ever  developed  them  or  not. 

As  to  the  assignment  of  error  that  a  partition  in  kind  was 
not  made  of  the  oil  and  gas,  it  is  enough  to  say  that  the  case 
of  7l(f//  V.  Vcmon^  47  W.  Va.  295,  holds  that  joint  owners 
of  oil  and  gas  only,  not  owning  the  surface,  cannot  have 
partition  in  kind  by  lines  upon  the  surface,  but  only  by  sale 
of  the  oil  and  gas  and  a  division  of  their  proceeds. 

White's  counsel  refers  to  Dark  v.  Jolni^on^  93  Am.  Dec. 
732,  in  which  occurs  this  imint:  '*()il,  like  water,  is  not 
subject  to  property,  except  wliile  in  actual  occupancy,  (yrant , 
of  oil  which  may  be  found  in  a  tract  of  land  is  not  a  grant  of 
cori)oreal  hereditament  for  which  ejectment  will  lie."  That 
language  was  used  for  the  pui'iwses  of  the  case  l)efore  the 
court.  The  court  construed  the  writing  as  a  mere  right  to 
bore  for  oil,  with  a  provision  for  conveyance  of  the  land  in 
case  oil  should  l>e  found  and  as  to  part  of  it  paying  a  rental. 
Before  production  of  oil  the  lessee  brought  ejectment  for  the 
oil  and  gas  and  it  was  held  that  ejectment  would  not  lie. 
How  could  posvsession  te  delivered  of  them  in  place  i  That 
case  did  not  involve,  like  this  case,  the  effect  of  a  deed  grant- 
ing or  reserving  the  oil  itself.  The  note  to  Gloninger  v. 
Frankliv^  93  Am.  Dec.  722,  shows,  that  a  ''(Irant  of  minerals 
in  land  is  grant  of  corporeal  hereditament.''  Of  course 
there  can  te  no  question  of  this  under  a  flood  of  authorities. 
The  case  of  Ohio  ()U  Co,  v.  Htatn  of  Indhoia,  contains 
nothing  to  the  reverse.     177  U.  S.  190. 

Decree  affirmed. 
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CHARLESTON 

Marcum  /•.  Marcum.  SS8 

Submitted  Fehrimr.v  21,  1905.     Decided   February  28,  1905. 

CuTTiXG  TjyiBViii—  Inju firf ion— Solreuri/  of  Drfcndant, 

An  injunction  will  not  lie  ngainst  cutting  timber,  if  the  party 
committing  the  trespass  is  solvent.  Otherwise  where  he  is  not  sol- 
vent,   (p.  285.) 

Appeal  from  Circuit  Court,  Mingo  County. 
Bill  by  Martha  Marcum  against  G.  I).   Marcum.     Decree 
for  defendant,  and  plaintiff  api)eals. 

Marcum,  Marc^um  &  Shkppard,  andCiKo.  J.  McComas,  for 
appellant. 
J.  L.  Stafford  and  H.  K.  Shumate,  for  appellee. 

Hranxox,  Prf:sidp:nt: 

Martha  Marcum  tiled  a  bill  in  chancery  in  Mingo  county 
against  Cr.  D.  Marcum  stating  that  she  owned  a  certain  tract 
of  land,  and  that  the  defendant  was  unlawfully  cutting  timber 
standing  upon  it,  and  would  continue  so  to  do  until  the  land 
would  Ix?  denuded  of  its  timl)er,  and  that  the  timber  consti- 
tuted the  chief  value  of  the  land,  and  that  the  defendant  was 
insolvent,  and  praying  that  the  defendant  be  enjoined  from 
cutting  and  removing  the  timber.  The  defendant  answered 
denying  his  insolvency,  and  setting  up  a  contract  wuth  a 
former  owner  of  the  land  by  which  he  engaged  to  cut  and 
sell  the  timl^er.  Affidavits  bearing  only  on  the  character  of 
such  contract  were  filed,  and  on  hearing,  the  injunction, 
which  had  l^een  granted,  was  dissolved  and  the  bill  dismissed, 
and  the  plaintiff  api>eals. 

There  is  no  controversy  of  title  or  Iwundary  of  land  in  the 
bill.  The  bill  presents  a  case  for  eciuity  jurisdiction  in 
stating  good  title  and  the  defendant's  insolvency,  as  insol- 
vency makes  the  cutting  of  timber  irreparable  damage;  but 
the  answer  denies  such  insolvency,  and  there  is  no  proof  of 
it,  and  this  debars  the  plaintiff  from  relief  in  equity,  accord- 
ing to  numerous  decisions  in  such  a  case.  They  hold  that  if 
the  party  is  solvent,  action  at  law  for]damages  gives  full  and 
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adequate  relief.  Such  are  our  decisions  in  many  instances, 
Lloyd  V.  Blackhuni^  decided  this  term;  Jiurfw  v.  MeanM^ 
44  W.  Va.  744;  Hanley  v.  ^yatermn,  39  Id,  214;  Beclev  v. 
McGvan^  48  Id.  539.  It  is  not  proper  to  discuss  in  this  case 
the  said  contract.  It  is  a  matter  for  a  law  action.  Thougli 
it  does  not  really  arise,  I  will  remark,  as  to  the  argument 
that  the  court  ought  not  to  have  dissolved  the  injunction,  but 
should  have  continued  the  case  to  allow  the  plaintiff  to  cross- 
examine  those  who  made  affidavits.  The  cose  of  Grohe  v. 
Roup,  46  W.  Va.  p.  490,  is  cited  for  this.  It  holds  that  it 
is  error  to  dissolve  on  affidavits  mei-ely  when  by  the  plead- 
ings the  burden  of  proof  is  on  the  defendant  moving  dissolu- 
tion, as  the  plaintiff  has  right  to  cross-examine  defendant's 
witnesses  and  rebut  their  evidence.  In  answer  to  this  I  will 
say:  1.  The  defendant  in  this  case  did  not  bear  the  burden 
of  proof.  The  bill  alleged,  the  answer  denied,  the  insolvency 
of  defendant.  The  Gvolye  Cane  does  not  apply.  2.  The 
plaintiff  did  not  ask  a  continuance.  3.  An  injunction 
will  be  dissolved  on  hearing,  if  the  answer  denies  all  the 
material  allegations  on  which  the  injunction  is  founded,  and 
there  is  no  proof  of  such  allegations  in  addition  to  the  affidavit 
to  the  bill.  Schoonover  v.  Bright,  24  W.  Va.  698.  It  would 
have  teen  error  to  refuse  to  dissolve  in  this  case,  even  if  a 
continuance  had  teen  asked.  Renter  v.  Ahxaiider,  47  W. 
Va.  329;  Steehmith  v  FlsJuv  Oil  Co.,  47  Id.  391.  4.  The 
affidavits  do  not  tear  on  the  matter  of  insolvency. 

Therefore,  we  affirm  the  decree,  without  prejudice  to  any 
action  at  law. 

Affirmed. 

CHARLESTON 
Parrish  v.  Cfty  of  Huntington. 
IS  Iffii  Submitted  February  21, 1905.     Decided  March  7,  1905. 

1 67     288  1^    Municipal  Corporations — Not  LumrerH  Againnt  Accidents. 

-  A  municipal  corporation  is  not  an  insurer  against  accidents  upon 

j^     ^  streets  or  sidewalks.     Nor  is  ever>'  defect  therein,   though  it  may 

' cause  the  injury  sued  for,  actionable.     It  is  sufficient  if  the  street 

is  In  a  reasonably  safe  condition  for  travel,  in  the  ordinary  modes, 
with  ordinary  care,  by  day  or  night;  and  whether  so  or  not  is  a 
practical  question  to  be  determined  in  each  case  by  its  particular 
circumstances.    Yenger  v.  City  of  Bluefleld,  40  W.  Va.  484.    (p,  289.) 
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2.  Municipal  Corpor at loiiS—PJridt'iiee—Pfr^fnnption  of  Laic. 

Where  the  evidence  is  without  conflict,  and  it  is  dear  and  conclu- 
sive therefrom  that  a  particular  obstruction  existed  upon  the  side- 
walk of  the  street  of  a  municipal  cori)oration,  it  is  a  question  of 
law  as  to  whether  or  not  the  obstruction  was  such  as  to  render  the 
sidewalk  not  in  a  reasonably  safe  condition,  and  thereby  make  the 
corporation  liable  in  damages  to  a  person  injured  by  reason  thereof, 
(p.  289,) 

3.  Municipal  Corporations— Z>^-r^r^^^/•  Sidewalk. 

Where  a  municipal  corporation  allows  one  of  its  sidewalks,  which 
is  about  ten  feet  in  width,  to  become  obstructed  by  two  stop  boxes 
or  water  plugs  placed  thereon  standing  in  the  walk  three  feet  from 
the  side  thereof  next  to  the  gutter,  and  projecting  above  the  sur- 
face of  the  side-walk,  one,  two  and  three-fourth  inches,  and  the 
other,  one  and  three- fourth  inches,  and  a  few  inches  apart,  and 
each  box  having  a  cap  thereon,  larger  than  the  box  itself,  and 
slightly  extending  over  it,  it  is  such  an  obstruction  as  to  ren- 
der the  walk  not  in  a  reasonably  safe  condition  for  the  traveling 
public,  and  makes  the  corporation  liable  in  damages  to  a  person 
sustaining  an  injury  by  reason  thereof,     (p.  291.) 

4     Municipal    Corporations — AUegnti4mn   Neceattary    in    Declaration 
Againnt. 

In  an  action  against  a  city  or  town  to  recover  damages  for 
injuries  sustained  by  reason  of  an  obstruction  upon  the  sidewalk  of 
one  of  its  streets,  it  is  essential  to  allege  and  prove  that  the  street, 
at  the  time  when,  and  the  place  where,  the  accident  oc- 
curred, was  treated  and  controlled  by  the  municipality  as  a  public 
street  or  thoroughfare,     (p.  294  ) 

5.  New  Trial — Deductiotw  from  Ecidener — Province  of  Jury 

When  some  evidence  has  been  given  which  tends  to  prove  the 
fact  in  issue,  or  the  evidence  consists  of  circumstances  and  pre- 
sumptions, a  new  trial  will  not  be  granted  merely  because  the 
court,  if  upon  the  jury,  would  have  given  a  different  verdict.  But 
to  warrant  a  new  trial  in  such  case,  the  evidence  must  be  plainly 
insufficient  to  support  the  verdict,     (p.  295.) 

6.  Municipal  Corporations — Accident  on  Streets — Contributory  NegU- 
genre  of  Child, 

Where  a  boy  five  years  old  sustains  an  injury  upon  the 
sidewalk  of  a  city  or  town,  by  reason  of  an  obstruction  thereon, 
and  sues  to  recover  damages  therefor,  he  is  not  chargeable  with 
failing  to  exercise  that  ordinary  care  which  a  reasonably  prudent 
person  would  exercise  under  similar  circumstances.  Such  boy  can- 
not be  guilty  of  contributory  negligence,    (p.  289  ) 

7.  Municipal  Corporations — Instructions — No  Conflict  in  Evidence. 

Where  a  binding  instruction  is  given  for  the  plaintiff  in  an  action 
against  a  municipal  corporation  for  injuries  sustained  because  of  an 
obstruction  on  the  sidewalk  of  its  street,  which  omits  to  tell  the  jurj- 
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that  the  plaintiff  must  prove  that  the  street  was  controlled  and 
treated  by  the  authorities  of  the  corporation  as  a  public  street  or 
thoroughfare,  it  is  not  erroneous,  when  the  evidence  upon  that 
point  is  without  conflict,  and  where  the  fact  is  clearly  established 
and  not  disputed  by  the  evidence  of  the  defendant:     (p.  296.) 

8.     Instructions — Mial^adirKj  Not  to  be  (Uctn. 

Instructions  which  do  not  correctly  propound  the  law  applicable 
to  the  case,  and  which  are  calculated  to  mislead  the  jury,  should 
not  be  given,     (p.  299. ) 

Error  to  Circuit  Court,  Cabell  County. 
Action  by  Curtis  Parrish  ag-ainst  the  City  of  Iluntingfton. 
JudKment  for  plaintiff,  and  defendant  brings  error. 

Williams,  Scott  &  Ix)vktt,  for  plaintiff  in  error. 
McCoMAS,  NoKTHcoTT  &  Pkhky  and  Wyait  &  Hutchin- 
son, for  defendant  in  error. 

Sanders,  Judge: 

The  plaintiff",  Curtis  Parrish,  by  his  next  friend,  brought 
an  action  in  the  circuit  court  of  Cabell  county  against  the 
City  of  Huntington,  a  municipal  coriwration,  to  recover 
damages  for  an  injury  sustained  by  him  by  reason  of  a  de- 
fect or  an  obstruction  in  a  sidewalk  on  one  of  the  streets  of 
the  defendant.  On  the  trial  of  the  case,  judgment  was  ren- 
dered for  the  plaintiff  in  the  sum  of  $450.00,  to  which  a  writ 
of  error  and  .sKpr/'sHl/^ftfi  was  allowed. 

On  the  2nd  day  of  June,  1900,  the  plaintiff',  who  was  then 
about  five  years  of  age,  while  traveling  upon  the  sidewalk  on 
the  south  side"of  Fourth  avenue,  in  the  city  of  Huntington,  fell 
and  was  injured.  The  sidewalk  where  the  accident  occurred 
was  paved  w  ith  brick,  and  nine  feet,  ten  inches  in  width;  and 
at  a  distance  of  three  feet  four  inches  from  the  edge  of  the  side- 
walk there  were  two  stop  boxes  or  water  plugs,  one  extend- 
ing two  and  three-fjuarter  inches  and  the  other  one  and  three- 
quarter  inches  above  the  surface  of  the  walk.  It  was  seven 
inches  and  a  half  from  center  to  center  of  the  plugs,  and  each 
was  covered  with  an  iron  cap,  about  four  inches  in  diameter, 
and  larger  than  the  plug  itself,  leaving  a  space  under  the  said 
caps  and  between  the  plugs  large  enough  for  the  plaintiff  to 
catch  his  foot. 
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The  evidence  a«  to  the  defect  is  clear,  conchisive  and  with- 
out conflict,  and,  when  this  is  so,  it  is  a  (luestion  of  law  for 
the  court  as  to  whether  or  not  the  particular  defect  or  ob- 
struction is  such  as  to  render  the  municipality  liable  for  an 
injury  directly  resulting  therefrom.  But  otherwise  if  the 
evidence  is  conflicting?  then  it  would  l)e  a  ijuestion  of  fact, 
and  should  l)e  submitted  to  the  jury. 

The  decision  of  the  court  can  have  reference  only  to  the 
case  liefpre  it;  and  it  is  ciuite  difficult,  perhaps  impossible, 
to  formulate  general  principles  that  shall  even  control 
similar  cases  where  the  circumstances  are  not  precisely  the 
same. 

It  is  insisted  l)y  counsel  for  the  plaintiff  in  error  that  the 
obstruction  was  one  for  which  the  city  would,  in  no  event, 
be  liable,  and  that  one  exercising  ordinary  care  in  using  the 
sidewalk,  even  without  notice  of  the  existence  of  the  water 
l)ox,  could  not  have  received  an  injury  from  it.  A  city  is 
not  an  insurer  against  accidents  upon  its  streets  and  side^ 
walks.  It  is  simply  required  to  keep  them  in  a  reasonably 
safe  condition  for  i)ersons  traveling  in  the  usual  modes  by 
day  and  night,  and  using  ordinary  care.  A  man  may  stumble 
and  fall  anywhere — in  a  house  or  in  a  street;  but,  because  he 
happens  to  fall. in  the  street,  it  follows,  by  no  means,  that 
the  city  is  responsible  for  the  injury  which  he  receives. 
There  are  slight  inequalities  in  sidewalks,  and  other  trifling 
defects  and  obstructions,  against  which  one  might  possibly 
strike  his  foot  and  fall,  but  if  the  injury  might  be  avoided 
by  the  use  of  such  care  and  caution  as  every  reasonably  pru- 
dent person  ought  to  exercise,  for  his  own  safety,  the  city 
will  not  be  liable.  This  rule,  howev^er,  is  not  without  ex- 
ception, and  this  case  comes  within  the  exception.  The  plain- 
tiff, teing  about  five  years  of  age,  is  not  chargeable  with  con- 
tributory negligence,  and  is  not  reciuired  to  exercise  that  care 
and  caution  which  reasonably  prudent  persons  should  exer- 
cise; and  the  question  of  contributory  negligence  not  entering 
into  this  controversy,  and  the  fiuestion  of  the  exercise  of  due 
and  reasonable  care  not  l)eing  chargeable  to  the  plaintiff,  then 
was  the  obstruction  such  a  one  as  to  render  the  city  lial>le  ? 
While  it  is  true,  as  stated,  that  a  municipal  corporation  is 
not  an  insurer  against  accidents  on  its  streets  and  highways, 
yet  it  is  charged  with  the  exercise  of  due  and  reasonable  care 
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in  keeping  and  maintaining?  its  streets  so  as  to  prevent  injury 
to  i)ersons  traveling:  over  them.  In  this  case  two  water 
plugs,  one  i)rojecting  two  and  tliree  quarter  inches,  and  the 
other  one  and  three-quarter  inches  alx)ve  the  sidewalk,  and 
near  the  center  thereof,  seems  to  Ije  a  very  dangerous  con- 
trivance to  be  i)ermitted  to  exist  at  a  point  where  i)ersons 
have  tlie  lawful  right  to  go,  and  where  pedestrians  are  daily 
traveling.  In  using  the  sidewalks  of  a  city,  a  i^destrian  lias 
the  right  to  presume  that  they  ai-e  kept  in  a  reasonably  safe 
condition  for  travel. 

In  this  Ciise,  suppose  such  a  person  as  could  Ik?  charged 
with  contril)utory  negligence  should  l>e  passing  over  the  side- 
walk of  the  defendant,  at  the  point  where  the  accident  oc- 
curred, and  not  knowing  of  the  existing  defect,  should 
stumble  over  it  and  l)e  injured  by  reason  thereof,  the  city 
would  \ye  liable,  unless  contributory  negligence  could  l)e 
•charged  to  him;  that  is,  that  he  failed  to  exercise  that  ordi- 
nary care  which  a  reasonably  prudent  i)erson  would  have  ex- 
ercised under  like  circumstancs.  But  if  contributory  negli- 
gence could  I)e  attributed,  then  if  such  an  injury  should  hap- 
pen after  night,  and  the  injured  party  did  not  know  of  the 
existence  of  the  defect,  and  could  not  have  discovered  it  by 
tlie  exercise  of  ordinary  care  such  as  a  reasonably  prudent 
person  should  have  exercised,  then  there  can  be  no  doubt  but 
that  the  city  would  be  liable  for  the  injury.  In  this  case  we 
have  a  plaintiff  who  is  not  chargeable  with  that  care  which  is 
required  to  l^e  exercised  by  reasonably  prudent  persons — in 
fact,  he  cannot  te  chargeable  with  any  degree  of  care,  and 
not  being  so  chargeable,  the  question  is  not  involved  in  this 
case  as  to  whether  or  not  the  injury  could  have  been  avoided 
hy  the  exercise  of  ordinary  care,  but  it  depends  upon  the 
question  as  to  whether  or  not  the  existing  defect  in  the  side- 
walk was  such  as  to  render  the  street  unsafe  for  travelers,  by 
day  or  night,  and  if  such  a  defect  existed,  although  such  a  one 
as  could  have  Ijeen  avoided  by  the  exercise  of  ordinary  care 
by  an  adult,  still  the  mere  fact  of  the  existence  of  the  defect 
and  the  injury  of  this  plaintiff,  one  who  is  not  chargeable 
with  ordinary  care,  renders  the  city  liable.  Little  children 
tive  years  old  cannot  be  required  in  passing  over  or  playing 
upon  the  streets  of  a  municipal  corporation,  to  keep  that 
same  careful  and  prudent  watch  for  defects,  obstructions  and 
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excavations  in  the  sidewalks  of  the  city  that  is  reciuired  of  an 
adult.  They  do  not  and  cannot,  from  their  ag:e,  intelligence 
and  experience,  understand  the  dangers,  and  appreciate  the 
necessity  of  looking  out  for  obstructions  and  defects,  and,  for 
that  reason,  are  notchargeal>le  with  the  exercise  of  ordinary 
care.  We  find  that  in  Massachusetts,  a  defect  almost  identi- 
cal with  the  one  shown  to  have  existed  in  the  defendant's  side- 
walk was  held  to  be  such  an  obstruction  as  entitled  the  plain- 
tiff to  recover.  The  defect  complained  of  in  that  case  was, 
that  there  was  a  shut-off  box  in  the  middle  of  a  sidewalk, 
which  was  much  used  for  foot  travel,  projecting  on  one  side 
an  inch  and  a  quarter  above  the  surrounding  gravel,  over 
which  the  plaintiff  stumbled  and  fell,  and  was  thereby  in- 
jured, and  the  court  held  that  he  was  entitled  to  recover  there- 
for.    Redford  v.  City  of  (/bum,  8  Am.  Neg.  Rep.  249. 

The  case  we  have  before  us  is  a  much  stronger  case  than 
the  one  decided  by  the  Massachusetts  court.  There,  it 
will  be  observed,  the  shut-off  box  only  projected  on  one  side 
an  inch  and  a  quarter  above  the  surrounding  gravel,  but  in 
this  case  we  have  two  shut-off  boxes  nearly  in  the  center  of 
the  pavement,  one  projecting  one  and  three-quarter  inches 
and  the  other  two  and  three-quarter  inches  above  the  surface 
of  the  walk;  and  not  only  that,  but  they  each  contained  a  cap, 
which  projected  over  the  box,  leaving  a  space  between  the 
plugs  and  under  the  cap  sufficient  for  the  foot  of  a  person  to 
protrude,  which  seems  to  be  a  very  dangerous  obstruction, 
and  one  which  clearly  constitutes  negligence  upon  the  part  of 
a  city  to  maintain.  Then,  in  Sumn  Loan  v.  City  of  Boston,, 
106  Mass.  450,  the  court  held  that:  "It  is  competent  for  the 
jury  to  find  that  an  iron  box  four  inches  square,  constituting 
a  part  of  the  usual  apparatus  of  a  gas  company  for  distribu- 
ting the  gas,  set  in  a  sidewalk  in  the  city  by  the  gas-com- 
I>any,  a  few  inches  from  the  curbstone  and  only  one  or  two 
feet  distant  from  the  junction  of  a  crossway  with  the  side- 
walk, and  so  set  that  its  rim  projects  an  inch  above  the  level 
of  the  sidew^alk,  and  left  uncovered  and  empty  to  the  depth 
of  three  inches,  is  a  defect  in  the  highway,  for  an  injury  re- 
sulting from  which  to  a  traveler  the  city  may  be  liable  under 
the  Gen.  Sts.  chapter  44,  section  22."  In  order  to  properly 
apply  this  case  to  the  one  at  bar,  it  would  probably  be  well 
to  give  the  Massachusetts  statute  referred  to.     By  the  Re- 
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vised  Statutes,  chapter  25,  section  1,  it  is  provided:  *VA11 
highways,  townways,  causeways,  and  bridges  within  the 
bounds  of  any  town'"  are  required  to  l)e  ''kept  in  repair  at 
the  expense  of  such  town,  so  that  the  same  may  be  safe  and 
convenient  for  travelers,  with  their  horses,  teams  and  car- 
riages, at  all  seasons  of  the  year.*"  By  section  22  it  is  pro- 
vided; '*If  any  i)erson  shall  receive  any  injury  in  his  per- 
son or  proi>ei*ty  by  reason  of  any  defect  or  want  of  repair, 
which  has  existed  for  the  space  of  twenty-four  hours  in  any 
highway,^'  he  may  recover  compensation  therefor.  There- 
fore, it  will  be  observed  that  the  Massachusetts  statute  render- 
ing liable  municipal  corporations  for  defective  streets  and 
sidewalks,  is  very  much  like  our  statute  upon  this  subject. 
Section  53,  chapter  43,  Code:  "Any  person  who  sustains  an 
injury  to  his  person  or  property  by  i-eason  of  a  public  road 
or  bridge,  in  a  county,  or  by  reason  of  a  public  road,  bridge, 
street,  sidewalk  or  alley  in  an  incorporated  city,  village  or 
town,  being  out  of  repair,  may  recover  all  damages  sustained 
by  him,  by  reason  of  such  injury,  in  an  action  on  the  case  in 
any  court  of  competent  jurisdiction,  against  the  county  court, 
village,  city  or  town  in  which  such  road,  bridge,  street,  side- 
walk or  alley  may  be,  except  that  such  city,  village  or  town 
shall  not  l)e  subject  to  such  action,  unless  it  is  required  by 
its  charter  to  keep  the  road,  bridge,  street,  sidewalk  or 
alley  therein,  at  the  place  where  such  injury  is  sustained,  in 
repair." 

In  the  State  of  Vermont  in  an  action  brought  to  recover  for 
l>ersonal  injuries  sustained  by  reason  of  a  water  \x)x  in  the 
edge  of  a  highway,  which  projected  above  the  surface  of  the 
ground  about  three  inches,  the  defendant  was  held  liable. 
WiU-uiH  Admr,  v.    VUlage  of  Rntland,  61  Vt.  336. 

The  authorities  hold,  and  it  has  been  repeatedly  decided  in 
this  State,  that  there  is  an  absolute  duty  upon  a  municpal 
corporation  to  keep  and  maintain  its  streets  and  sidewalks  in 
a  reasonably  safe  condition,  and  if  it  fails  to  do  so,  and  an 
injury  results  directly  therefrom,  the  city  is  liable,  unless  the 
conduct  of  the  injured  party  is  such  as  to  excuse  it.  Shejff^ 
V.  Citi/  of  Ibndington,  16  W.  Va.  307;  WiUon  v.  Citij  of 
Whedhig,  19  W.  Va.  323;  Chapmrm  v.  Town  of  Milton,  31 
W.  Va.  38-i;  PUUipH  v.  County  Court.  31  W.  Va.  477; 
BriggH  v.  City  of  Huntington,  32  W.  Va.  55;  Gibson  v.  Oitt/ 
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of  Iluntuigto?t,f^H  W.  Va.  177;  Veager  v.  Citfj  of  Bbi-eiield^ 
40  W.  Va.  484;  Van  BfH,  v.  Town  of  ClurhsbuiV,  42  W.  Va. 
218;  Wagoner  \.  J'i.  PImmnt,  42  W.  Va.  798;  2  Dillon's  Mu- 
nicipal  Corp.  section  lOOft;  Elliott  on. Roads  and  Streets,  sec- 
tion 448;  Turner  v.  City  of  Xcwhirgh,  16  N.  E.  344;  Ifvh- 
bard  v.  C!ty  of  Concord,  69  Am.  Dec.  520. 

It  is  contended  that  the  duty  as  to  children  and  adults  is 
the  same,  and  that  the  de^jree  of  care  or  skill  which  the  city 
should  use  in  constructing  and  maintaining  its  streets  and 
sidewalks  is  the  same  as  to  all,  whether  young  or  old.  As 
to  whether  or  not  this  position  is  correct,  it  is  not  necessary 
to  decide,  because  we  hold  the  defect  or  obstruction  to  be 
such  as  fixes  liability  on  the  defendant  for  any  injury  directly 
resulting  therefrom.  When  the  defect  or  obstruction  is 
shown  to  exist,  and  is  such  as  renders  the  street  or  sidewalk 
not  in  a  reasonably  safe  condition,  that  the  injury  directly 
resulted  therefrom,  and  that  the  sidewalk  or  street  was  con- 
trolled and  treated  l)y  the  defendant  as  a  street  or  public 
thoroughfare,  then  the  plaintiff  has  established  b,  prima  facie 
case,  and  is  entitled  to  recover,  unless  defendant  can  offer 
some  good  defense;  and  it  is  hard  to  conceive  what  defense 
could  be  offered  to  a  case  like  this.  The  defendant  says  the 
water  plugs  were  serving  a  lawful  purpose.  This  may  be  true 
but  while  they  may  have  been  serving  a  lawful  purpose,  and 
while,  also,  they  may  have  been  necessary,  still  this  does  not 
authorize  the  construction  of  a  death  trap  or  a  dangerous 
contrivance,  upon  the  sidewalk  of  one  of  the  streets  of  the 
city,  wliich  all  i)ersons  traveling  over  have  a  right  to  presume 
is  in  a  reasonably  safe  condition.  There  was  no  necessity 
for  these  water  plugs  to  have  been  placed  in  or  near  the 
center  of  the  walk,  and  so  as  to  pi'oject  above  the  surface 
thereof.  These  plugs  could  just  as  well  have  been  placed 
near  the  edge  of  the  walk  and  so  as  to  have  been  even  with 
the  surface  thereof,  and  would  have  answered  all  purposes, 
the  same  as  if  allowed  to  project  above  the  surface,  and 
placed  near  the. center  thereof. 

Having  determined  that  the  obstruction  complained  of  is 
such  as  to  render  the  defendant  liable,  and,  also,  that  the 
plaintiff  cannot  be  charged  with  contributory  negligence,  and 
with  that  care  that  a  reasonably  prudent  i^erson  should  be 
charged  with,   then  the  next  question  to  be  considered  is. 
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whether  or  not  the  sidewalk  in  which  this  defect  or  obstruc- 
tion was  found  to  exist,  was  controlled  and  treated  by  the 
authorities  of  the  defendent  municipal  corporation  as  a  street 
or  public  thoroughfare  within  its  cori3orate  limits.  Counsel 
for  the  defendant  claim  that  this  Court  has  invariably  requir- 
ed, in  suits  for  personal  injuries  on  streets  or  sidewalks,  that 
it  be  alleged  in  the  declaration  and  proved  on  the  trial  that 
the  street  or  sidewalk  has  been  oi)ened,  controlled  and  treated 
as  a  public  street  or  sidewalk.  This  contention  is  correct, 
and  unless  this  is  so  shown,  there  can  be  no  recovery  a^inst 
the  city.  Cklldni/  v.  City  of  ILmfini/toii,  34  W.  Va.  457. 
And  other  cases  decided  by  this  Court  hold  this  doctrine. 

When  we  come  to  examine  the  testimony  upon  this  point, 
we  find  it  clearly  estal^lished  that  this  street,  at  the  place 
w^here,  and  at  the  time  when,  the  accident  occurred,  was  con- 
trolled and  treated  by  the  defendant  as  a  pul)lic  street  and 
thoroughfare.  The  record  of  the  defendant,  entered  in  July, 
1887,  upon  its  minute  lx)ok,  shows  that  the  city  directed  its 
committee  on  streets  to  grade  Fouith  avenue  from  the  college 
to  Tw^entieth  street,  and  to  incpiire  into  the  advisibility  of 
opening  the  alley  back  of  the  college,  l^etween  Fourth  and 
Fifth  avenues;  and  tlien,  again,  on  the  4th  day  of  January, 
1899,  another  order  was  entered  by  the  defendant  upon  its 
record,  which  is,  ''Ordered  that  tlie  lots  of  property  owners* 
be  and  they  are  hereby  directed  to  put  down  a  sidewalk  four 
feet  wide,  of  either  stone,  l)rick  or  plank,  in  front  of  their 
respective  lots  or  property,  on  the  north  side  of  Buffington 
Avenue,  l)etween  Nineteenth  and  Twentieth  streets,  also,  on 
the  north  and  south  sides  of  Fourth  avenue,  between  Eigh- 
teenth and  Twentieth  streets.  Said  improvements  to  be  com- 
pleted within  thirty  days  from  date  of  notice.'"  The  side- 
walk on  the  south  side  of  Fourtli  avenue,  l)etwe9n  Nineteenth 
and  Twentieth  streets,  would  be  included  in  the  last  or- 
der, and  Fourth  avenue,  from  the  college  to  Twentieth 
street,  would  also  include  the  point  betw^een  Nineteenth  and 
Twentieth  streets,  on  the  same  avenue;  the  accident  having 
occurred  l)etw-een  Nineteenth  and  Twentieth  streets. 

Then,  again,  Joseph  S.  Stewart  testified  that  he  was  a 
street  commissioner  of  Huntington,  his  last  service  being  in 
1894;  that  during  his  term  of  office  he  worked  and  "kept  up. 
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l).v  virtue  of  his  office,'*  Fourth  avenue,  between  Nineteenth 
and  Twentieth  streets,  and  also  looked  after  the  sidewalks. 

A.  E.  Womeldorflf,  anotlier  witness,  testified  that  he  was, 
at  the  time  of  giving  his  testimony,  the  street  conmiissioner 
of  the  city  of  Huntington,  and  had  held  such  position  since 
1900.  That  he  had  known  that  part  of  the  city  between 
Eighteenth  and  Twentieth  streets,  on  the  south  side  of 
Fourth  avenue,  for  twenty  years,  and  that  there  was  a  brick 
sidewalk  on  Fourth  avenue,  l>etween  the  streets  named,  wliich 
had  l)een  tliere  for  ten  years.  That  in  August,  1900,  he  was 
ordered  by  the  city  council  to  notify  the  property  owners  and 
the  water  works  company  to  have  the  plugs  lowered:  that  the 
I)lugs  were  put  down  as  the  in^ople  could  do  so. 

This  evidence  clearly  establishes  the  fact  that  the*  sti'eet 
and  sidewalk  where  the  accident  occurred  was  controlled  and 
treated  by  the  city  as  one  of  its  streets  and  highways.  There 
is  no  controversy  on  this  point.  The  defendant  does  not 
disi)ute  this  fact.  Not  a  i)ai*ticle  of  testimony  is  offered  by 
the  defendant  to  the  effect  that  this  street  was  not  opened, 
controlled  and  treated  by  it  as  a  public  thoroughfai'e.  Hut 
still,  this  does  not  relieve  the  plaintiff  from  esta})lishing  this 
fact;  but  where  there  is  no  claim,  not  even  the  sliglitest  C(m- 
tention  that  such  is  the  case,  of  course  it  would  recpiire  less 
evidence  to  establish  that  fact. 

Did  the  injury  result  from  the  detVct  in  the  sidewalks 
This  question  hangs  largely  upon  the  testimony  of  the  father 
of  the  plaintiff,  he  l)eing  the  only  e.ve-witness  to  the  trans- 
action, the  boy  himself  not  Inking  introduced,  probably  on 
account  of  his  youthf ulness.  The  father  testifies  that  his  boy 
fell  as  a  result  of  striking  his  foot  against  the  water  box,  or 
that  he  caught  his  foot  between  the  two  plugs;  he  doesn't 
know  which.  There  is  no  evidence  in  contradicticm  of  this, 
except  that  there  was  an  effort  to  show  that  the  father  had 
made  some  incpiiries  al)out  how  the  boy  had  been  hurt.  These 
were  all  ([uestions  for  the  consideration  of  the  jury,  and  the 
jury  having  passed  upon  them,  and  having  found  that  this 
boy  w^as  injured  \^'  reas(m  of  the  o])struction,  this  Court  can- 
not <listurl)  its  findings. 

The  plaintiff  asked  the  court  to  give  to  the  jury  four 
instructions,  \vhich  were  objected  to  by  the  defendant,  and 
the  court  sustained  the  objection  as  to  Xos.  1  and  2,  and  gave 
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to  tlio  jury  Nos.  H  and  4,  which  are  as  follows,  and  which  the 
defendant  claims  was  error: 

Xo.  »>. — 'The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  in  this  case,  that  the  defendnat,  at  the  time 
the  accident  occurred,  was  re(iuired  by  its  charter  to  keep 
tlie  sidewalk  therein,  at  the  place  where  the  injury  was  sus- 
tained, in  ^ood  and  sufficient  repair;  that  the  sidewalk  on 
which  the  injury  (Kcurrcd  was  at  the  time  within  the  cori)or- 
hU'  limits  of  the  defendant:  that  the  sidewalk  at  the  place 
where  the  injury  was  sustained,  was  out  of  repair  as  alleged 
in  the  declaration,  and  by  reason  thereof,  the  plaintiff  was 
injuretl,  then  the  plaintiff  is  entitled  to  recover/* 

Xo.  4' — ''The  court  instructs  the  jury  that  the  defendant 
is  bound  to  use  reasonable  care  and  precaution  to  keep  and 
maintain  its  streets,  bridges  and  sidewalks  in  gocxl  and  suf- 
ficient repair  to  render  them  reasonably  safe  for  all  ]>ersons 
in  the  exercise  of  ordinary  care  while  i)assinKon  or  over  the 
same,  and  if  the  jury  l>elieve  from  the  evidence  that  the 
ilefendant,  the  City  of  Huntinj^ton,  failed  to  use  reasonable 
<*are  and  precauti(m  to  keep  tlie  sidewalk  mentioned  in  the 
<le<;laration  in  such  repair  and  that  the  injury  complained  of 
resulted  from  that  cause  as  charged  in  the  declaration  and 
that  the  plaintiff  susUiined  damages  thereby  while  exercising 
such  a  degree  of  care  and  caution  as  under  the  circumstances 
miglit  reasonably  bo  exi)ected  of  one  of  his  age  and  intelli- 
gence, then  he  is  entitled  to  recover  of  the  defendant  in  this 
suit/' 

It  is  claimed  that  instruction  Xo.  H  is  binding,  and  that  it 
was  erroneous,  for  the  reason  that  this  Court  has  invariably 
required,  in  suits  for  i)ersonal  injuries  on  streets  or  sidewalks, 
that  it  Ih»  alleged  in  the  declaration  and  proved  on  the  trial 
that  the  street  oi'  sidewalk  was  opened  and  controlled  and 
ti-eated  as  a  public  street  or  sidewalk,  by  the  numicipality 
sought  to  l)e  charged.  If  there  had  l)een  any  contention  upon 
the  tiial  of  this  case  that  this  street  was  not  controlled  and 
treatcMl  by  the  defendant  as  a  public  street,  or  if  there  could 
have  ]>een,  in  the  face  of  the  evidence,  a  qufistion  raised  as  to 
whether  or  not  this  fact  had  Ikh^u  clearly  and  conclusively 
established,  then  this  instruction  would  probably  have  been 
erroneous,  l)ecause  this  is  one  of  the  necessary  elements  to  be 
proved  l)efore  a  recovery  can  Iw  had;  but  where  the  proof  is 
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clear  and  conclusive,  the  evidence  is  without  conflict,  and 
there  can  be  no  question  as  to  whether  or  not  a  particular 
fact  in  a  case  has  been  established,  it  is  not  error  on  the  part 
of  the  court  to  fail  to  instruct  the  jury  on  that  particular 
lK)int.  In  other  wonls,  in  this  case  it  would  not  have  been 
error  if  the  court  had  instructed  the  jury  that  it  was  their 
duty  to  find,  from  the  evidence,  that  this  street,  at  the  time 
and  place  of  the  accident,  was  controlled  and  treated  by  the 
city  as  a  public  street.  Therefore,  inasmuch  as  this  fact  was, 
withont  question,  established,  it  was  not  necessary  for  the 
court  to  present  it  to  the  jury  in  this  instruction. 

The  other  reason  given  why  this  instruction  was  erroneous 
is  not  sound,  l)ecause,  as  l^efore  stated,  under  the  facts  of 
this  case  it  was  a  question  of  law  for  the  court  as  to  whether 
or  not  the  defect  or  obstruction  was  such  a  negligent  act  as 
to  make  the  city  liable,  and,  inasmuch  as  the  evidence  was 
without  conflict  and  clearly  established  the  fact  that  the  street 
was  not  in  a  reasonably  safe  condition,  there  could  certainly 
have  lieen  no  harm  done  to  the  defendant  by  this  instruc- 
tion. 

What  has  l)een  said  in  reference  to  instruction  No.  3,  can 
also  be  applied  to  instruction  No.  4. 

The  defendant  complains  that  the  court  refused  to  give  for 
it  instructions  Nos.  1,  2,  8  and  5. 

JVo.  1. — "The  court  instructs  the  jury  that  the  city  is  not 
liable  for  any  injury  sustained  by  the  plaintiff  by  reason  of  a 
defect  in  the  sidewalk,  unless  the  sidewalk  in  question,  at  the 
time  and  place  of  alleged  injury  was  not  in  a  reasonably  safe 
condition  for  travel  in  the  ordinary  modes  by  day  or  night 
by  i)ersons  exercising  ordinary  care,  and  in  considering  the 
question  whether  such  sidewalk  was  at  such  time  and  place  in 
such  condition  they  cannot  consider  the  fact  that  the  plain- 
tiff in  this  case  was  at  the  time  of  such  injury  a  child  of 
tender  years.'' 

The  court  projierly  refused  to  give  this  instruction,  Ijecause, 
as  hereinbefore  referred  to,  contributory  negligence  could 
not  1^  attributed  to  the  plaintiff,  and  he  was  not  required  to 
exercise  ordinary  care,  such  as  a  reasonably  prudent  x)erson 
should  exercise  in  walking  over  the  streets  of  the  defendant 
city;  and  this  instruction,  by  using  the  words,  ^^hy  persons 
ej-erctHhig  oi^clivari/  carr,'"  tells  the  jury  that  they  should  con- 
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sider  whether  or  not  the  plaintiff  did  /vwcvav-  ordinan/  care 
at  the  time  of  the  accident,  meaning  thereby  that  this  boy, 
of  about  live  years  of  a^fe,  unless  exercising  such  care  as  a 
reasonably  prudent  person  would  have  exercised  under  such 
circumstances,  could  not  recover.  This  is  not  the  law,  and 
the  court  properly  refused  tliis  instruction.  Then,  again, 
adverting  to  that  part  of  the  instruction  which  says,  ""they 
cannot  consider  the  fact  that  the  plaintiff  in  this  case,  was, 
at  the  time  of  such  injury,  a  child  of  tender  years/'  The 
instruction,  being  bad  for  the  other  reasons  given,  it  is  not 
necessary  to  decide  this  question,  but  it  would  seem  that  the 
streets  of  the  defendant  should  l)e  kept  in  a  reasonably  safe 
condition  for  the  use  of  all  i)edestrians,  whether  children  or 
adults,  young  or  old,  and,  when  so  kei)t,  the  city  has  dis- 
charged its  duty  to  the  i)u))lic,  and  the  only  reason  for  the 
consideration  of  the  youth  of  the  plaintiff,  and  his  lack  of 
experience  and  intelligence,  would  ))e  for  the  purpose  of 
determining  what  degree  of  care  should  l)e  reciuired  of 
him. 

Xo.  2, — 'The  court  instructs  the  jury  that  in  determining 
whether  the  stop  boxes  descril>ed  in  the  .declaration,  in  their 
construction  and  location,  constituted  actiona})le  defects  in 
the  sidewalks,  the>'  have  the  right  to  consider  whether  the 
said  boxes  were  serving  a  lawful  and  useful  purpose. '■ 

The  law  upon  this  subject  has  been  adverted  to  in  a  former 
part  of  this  opinion,  and  it  is  hardly  necessary  to  again  say 
that  this  instruction  does  not  correctly  propound  the  law. 
The  jury  had  no  right  to  consider  that  these  stop  boxes  or 
water  plugs  were  serving  a  lawful  and  useful  purpose.  The 
purpose  may  have  l)een  lawful;  it  may  have  been  useful;  but 
that  cannot  l:>e  argued  as  a  reason  why  a  city  should  l)e  per~ 
mitted  to  place  o])structi()ns  upon  its  sidewalks  or  streets,  so 
dangerous  to  the  traveling  public. 

No.  '^. — *The  court  instructs  the  jury  that  in  order  to  find 
any  verdict  for  the  i)laintiff  in  this  case,  they  must  find  from 
a  preponderance  of  all  the  evidence  that  by  tripping  upon 
one  of  the  stop  boxes  descril^d  in  the  declaration,  he  fell 
over  and  across  the  other  of  said  stop  l)oxes,  and  the  said 
brick  sidewalk,  and  sustained  a  })low  in  the  lower  part  of  his 
abdomen  and  that  from  effects  of  said  blow,  the  said  rupture 
or  other  internal  injuries  were  sustained." 
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This  instruction  tells  the  jury  that  in  order  to  find  a  verdict 
for  the  plaintiff,  they  must  Ix^lieve  from  the  evidence  that  by 
tripping:  upon  one  of  the  stop  boxes  descril)ed  in  the  declara- 
tion, he  fell  over  and  acrcM-s  the  othrr  of  xa!d  ntop  ho,reH  and 
the  mid  brick  sldeicalk.  In  tins  language  this  instruction  is 
erroneous.  It  was  not  necessary  for  the  jury,  in  order  to 
find  for  the  plaintiff,  to  lx?lieve  that  the  plaintiff  fell  over 
and  across  the  other  of  said  utap  hoxei<^  but,  under  the  declar- 
ation, if  the  plaintiff  caught  his  foot  under  the  water  plugs 
or  stop  boxes,  or  ran  against  them  in  such  a  way  as  to  throw 
him  either  upon  the  sidewalk  or  the  stop  box,  then  the  city 
is  liable,  and,  therefore,  this  instruction  would  l)e  misleading, 
and  the  court  properly  refused  to  give  it. 

Xo,  5, —  "The  court  instructs  the  jury  that  the  standard 
of  condition  of  its  sidewalks  which  the  defendant  is  required 
to  maintain,  is  not  sucli  as  to  make  its  sidewalks  absolutely 
safe  for  travel  by  an  infant  of  the  age  of  the  plaintiff.-' 

There  was  no  error  in  refusing  to  give  this  instruction, 
for  reasons  heretofore  given,  that  there  l)eing  no  conflict  in 
the  evidence,  it  was  a  ([uestion  of  law  as  to  whether  or  not 
the  defect  was  such  a  one  as  to  render  the  city  liable,  and  for 
which  the  plaintiff  could  recover;  and  not  only  that,  this 
instruction  is  calculated  to  mislead  the  jury,  wherein  it  says, 
'*is  not  such  as  to  make  its  sidewalks  absolutely  safe  for  travel 
by  an  infant  of  the  age  of  the  plaintiff,"*  as  much  as  to  imply 
that  the  sidewalk  was  in  a  reamnahly  safe  condition^  and  that 
it  was  not  required  to  l)e  placed  in  an  absolutely  safe  condi- 
tion by  the  defendant. 

For  the  reasons  given,  the  judgment  of  the  circuit  court 
is  affirmed. 

Affirmed, 
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CHARLESTON 

Blake  /•.  Camdex  IxTBit8TATB  Railway  Company. 

Submitted  February  21,  191)5.     Decided  March  7,  11)05. 

Stkkkt  Ra^lavays — ArtuniH  AfftifiMf  —  hupntinr  TnHtnirtitui — (Unitrihuivrn 
yeyliyeiive. 

In  an  action  for  injuries  sustained  by  a  passen;^er  while  attempt- 
ing to  alight  from  a  street  car,  it  is  error  to  >five  to  the  jury  an  in- 
struction, in  which,  after  telling  them,  that  under  the  law  the  de- 
fendant is  held  liable  for  the  slightest  negligence,  they  are  in- 
structed that  the  defendant  must  ''repel  by  MiiiiHfartory  prmrf  e^rery 
imptttfition  of  ttur/t  neglif/enre/'  when  the  facts  are  not  such  as  to 
create  a  presumption  of  negligence  against  the  defendant,  and  cast 
the  burden  upon  it  to  disprove  negligence;  and  also,  when  the  con- 
tributory negligence  of  the  plaintitT  is  involved,     (p.  .'$02.) 

Error  to  Circuit  t'ourt,  Cal)ell  tk)unty. 

Action  by  L.  E.  Blake  against  the  Camden  Interstate  Rail- 
way ('ompany.  Judgment  for  plaintiff,  and  defendant  brings 
error. 

Vinson  &  Thomi-son,  for  plaintiff  in  error. 
L.  D.  Isbell,  for  defendant  in  error. 

Sandeiw,  Juixje: 

The  plaintiff,  L.  E.  Blake,  brought  his  action  of  trespass 
on  the  case  in  the  circuit  court  of  (.^al)ell  county  against  the 
defendant,  .Camden  Inter-State  Railway  Company,  to  recover 
damages  for  a  personal  injury  alleged  to  have  been  sustained 
by  him  while  attempting  to  alight  from  one  of  the  defend- 
ant's street  cars,  upon  which  he  was  a  passenger.  A  verdict 
for  :S500.0()  was  returned  in  favor  of  the  plaintiff,  ui)on  which 
judgment  was  rendered,  and  which  judgment  we  are  now 
asked  to  review. 

The  plaintiff  claims  that  on  the  19th  day  of  May,  1903,  he 
took  passage  on  one  of  the  street  cars  of  the  defendant  com- 
pany, running  from  Ashland,  Kentucky,  to  Huntington, 
West  Virginia,  and  when  he  arrived  at  Sixth  street,  in 
Huntington,  that  he  notified  the  conductor  that  he  desired 
the  car  stopped  at  Seventh  street,  so  he  could  get  off;  and 
that  at  Seventh  street  the  conductor  did  stop  the  car  and 
that  he  attempted  to  alight;  and  that,  while  in  the  act  of  so 
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doing,  havinif  one  foot  upon  the  step,  and  with  the  other 
stepping  to  the  ground,  that  the  car  gave  a  sudden  hirch  and 
threw  him  upon  the  ground,  and,  as  a  result  of  the  fall,  he 
received  serious  injuries. 

TKe  defendant  claims  that  the  plaintiff  was  guilty  of  con- 
trihutory  negligence  in  attempting  to  alight  from  said  car; 
that  at  the  time  he  made  the  attempt  to  alight,  the  car  had 
not  stopped,  and  did  not  stop  at  the  Seventh  street  crossing, 
but  ran  lieyond  that;  and  at  that  crossing,  and  while  the  car 
was  running  from  six  to  eight  miles  an  hour,  the  plaintiff 
attempted  to  alight,  and  was  thrown  and  injured. 

These  are  the  claims  of  the  respective  parties.  After  the 
evidence  hatl  l^en  introduced  before  the  jury,  the  plaintiff 
asked  the  court  to  give  to  the  jury  the  following  instruction, 
which  the  court  gave,  over  the  defendant's  objection,  and  to 
which  the  defendant  excepted: 

''The  court  instructs  tlie  jury  that  the  law  in  tenderness  to 
human  life  and  limbs  holds  railroads  and  street  railway  com- 
l)anies  liable  for  the  slightest  negligence  and  compels  them 
to  repel  hy  satisfactory  proof  every  imputation  of  such  neg- 
ligence, and  if  tlie  jury  believe  that  the  defendant  company 
did  not  use  the  greatest  care  and  diligence  in  transporting  the 
plaintiff  to  his  point  of  destination,  but  was  negligent  in  the 
management  of  its  car  upon  which  the  plaintiff  was  riding  as 
a  passenger,  and  that  by  reason  of  such  negligence,  he  was 
injured  as  alleged  in  his  declaration,  then  the  jury  shall  find 
for  the  plaintiff  and  assess  his  damages  at  such  sum  as  the 
evidence  may  show  that  he  has  actually  sustained.'' 

It  is  presented  by  the  defendant  that  this  is  a  l)inding  in- 
struction, and  that,  under  the  rule  laid  down  in  the  case  of 
McCreery  v.  RaUroad  Co,^  48  W.  Va.  110,  it  was  error  to 
give  it.  If  this  is  what  is  termed  a  binding  instruction,  then 
it  was  error  to  give  it.  "Now,  the  law  is  well  settled  that  in- 
structions which  tell  the  jury  that  if  they  believe  a  certain 
supposed  and  enumerated  state  of  facts,  then  the  defendant 
is  liable,  and  they  must  find  for  the  plaintiff,  are  fatally  de- 
fective if  there  is  wholly  omitted  from  such  enumeration  a 
fact  the  evidence  tends  to  prove,  which,  if  true,  would  re- 
quire a  different  verdict."*  Woodell  v.  Improi'timnt  Co,^  38 
W.  Va.  23.  While  it  is  true  this  present  instruction  does 
not,  in  t>erras,   refer  to  the  question  of  contributory  negli- 
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gence,  yet,  can  it  be  said  to  be  what  is  termed  a  binding  in- 
struction, because  it  tells  the  jury,  '\(nd  that  hy  veamn  oj 
such  negligence  he  vmn  Injured  an  alleged  in  his  declaration, 
then  the  jury  shall  find  for  the  plaintiff/*  This  says  to  the 
jury  that  if  the  defendant  was  g'uilty  of  negligence,  and  that, 
hy  reamn  thereof^  the  plaintiff  was  injured,  then  he  is  en- 
titled to  recover,  there})y  presenting  the  question  to  the  jury 
that  a  verdict  must  be  based  upon  the  negligence  of  the  defend- 
ant, which  directly  caused  the  injury.  If  the  defendant  was 
g^uilty  as  charged  in  the  declaration,  and  the  injury  was  sus- 
tained by  reason  of  its  negligence,  then  it  could  not  have  l)een 
sustained  on  account  of  the  contributory  negligence  of  the 
plaintiff;  but  then  it  may  be  argued  that  the  proximate  c^use 
of  the  injury  was  the  mutual  negligence  of  the  plaintiff  and 
defendant,  and  in  which  case  the  plaintiff  could  not  recover. 
However,  it  is  very  doubtful  if  this  instruction,  for  this 
reason,  is  good,  and  should  have  been  given;  but  we  do  not 
pass  upon  this  point,  inasmuch  as  it  is  fatally  defective  in 
another  respect. 

This  instruction  tells  the  jury  that  the  defendant  is  "liable 
for  the  slightest  negligence  and  compels  them  to  repel  by  sat- 
isfactory proof  every  imputation  of  such  negligence.''^  What 
is  meant  by  '''' Imputation  of  such  negligence?"'  The  declara- 
tion charges  that  the  defendant  was  negligent;  ''imputation'' 
means  a  charge  of  negligence.  If  it  can  be  said  that  a  jury 
should  find  that  the  defendant  is  guilty  of  negligence  because 
negligence  is  imputed  to  it,  then  the  consequential  result  of 
that  would  be  that  the  burden  would  be  shifted  upon  the  de- 
fendant to  show  that  it  was  not  guilty  of  negligence.  That 
is  plainly  the  effect  of  this  instruction.  By  saying  that  the 
defendant  must  repel,  by  satisfactory  proof,  every  imputa- 
tion of  negligence,  could  mean  nothing  else  than  to  tell  the 
jury  that  the  burden  is  upon  the  defendant  to  prove  that  the 
injury  w^as  not  the  result  of  its  negligent  act.  Counsel  for 
the  plaintiff  cites  the  case  of  Searlen  v.  Railway  Co. ,  32  W.  Va. 
370,  in  which  an  instruction,  embodying  this  language,  was 
held  good.  We  find  no  fault  with  this  instruction  in  that 
case,  but  it  must  be  borne  in  mind  that  the  SeiirleJ<  Caj^e  is 
very  different  from  the  case  we  have  in  hand.  There  an 
action  was  brought  to  recover  for  an  injury  sustained  by  a 
passenger  by  reason  of  the  overturning  of  one  of  the  cars  of 
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the  company,  and  the  mere  fact  of  the  proof  of  the  overturn- 
ing of  the  car  and  the  injury  of  the  passenger,  created  a  pre- 
sumption of  neghgence  upon  the  part  of  the  defendant,  and 
the  burden  then  shifted  to  the  defendant  to  remove  that  pre- 
sumption of  negligence.  Not  only  is  this  doctrine  laid  down 
in  the  Searle^  Qhse^  but  we  Hnd  many  cases  holding  that, 
under  certain  circumstances,  where  a  passenger  receives  an 
injury  while  riding  upon  a  train  of  a  common  carrier,  that  all 
that  is  nec^.ssary  to  make  a  prlm/t  facie  case,  is  to  prove  the 
accident  and  the  injury  a.s  a  direct  result  thereof,  and  the 
burden  then  shifts  to  the  defendant.  But  this  depends  upon 
the  particular  circumstances  of  each  case.  It  is  not  every 
case  where  a  person  is  injured  while  riding  upon  a  passenger 
train  of  a  common  carrier,  by  showing  the  accident  and  the 
injury  as  a  direct  result  thereof,  that  raises  such  a  presump- 
tion against  the  carrier.  In  the  case  of  the  BaHimoreik  Ohio 
By.  Co.  V.  Wightman's  Adntr,,  29  Grat.  431,  it  was  held: 
"Wlien  injury  or  damage  hapi)ens  to  a  passenger  by  the 
breaking  down  or  overturning  of  a  railroad  train,  or  the 
breaking  down  of  a  bridge,  or  wheel,  or  axle,  or  by  any  other 
accident  occurring  on  the  road,  the  presumption,  prhnafacie^ 
is,  that  it  occurred  by  the  negligence  of  the  railroad  com- 
pany, and  the  burden  of  proof  is  on  the  company  to  establish 
that  there  has  been  no  negligence  whatsoever,  and  that  the 
damage  has  been  occasioned  by  inevitable  casualty,  or  by  some 
cause  which  human  care  and  foresight  could  not  prevent.'" 
And,  also,  we  find  the  same  doctrine  in  the  case  of  Faruh  c& 
Co,  V.  Reigle^  11  Grat.  695;  Wharton's  Negligence,  sections 
627  to  641,  inclusive,  also  section  422;  Redfield's  Carriers  and 
Bailees,  section  348;  Shearman  and  Redfield  on  Negligence, 
section  516.  But  when  we  apply  the  facts  in  this  case  to  the 
law  laid  down  in  the  cases  cited,  we  find  that  no  presumption 
was  raised  against  the  defendant  here,  and  that  the  burden  of 
proof  was  upon  the  plaintiff  to  prove  the  negligent  act  of  the 
defendant,  which  was  the  direct  and  proximate  cause  of  the 
accident.  Thompson  on  Negligence,  3  volume,  section  2,758, 
we  find  the  same  doctrine  as  referred  to  above:  "Where  the 
passenger  is  injured  by  any  accident  arising  from  a  collision 
or  defect  in  machinery,  he  is  required,  in  the  first  place,  to 
prove  no  more  than  the  fact  of  the  accident  and  the  extent  of 
his  injury.     A  prima  facie  case  is   thus  made  out,  and  the 
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oniifi  is  cast  upon  the  carrier  to  disprove  negligence.  In  the 
case  trying,  the  legal  presumption  is  that  the  injuries  to  the 
plaintiff  are  caused  by  the  negligence  of  the  defendant,  and 
this  presumption  continues  until  a  countervailing  presump- 
tion of  fact  is  established.''  And  then,  in  the  same  volume 
of  Thompson's  Negligence,  section  2,764,  we  find  the  author- 
ity which  clearly  shows  that,  under  the  facts  and  circum- 
stances of  this  case,  the  presumption  of  negligence  was  not 
raised  against  the  defendant,  but  that  the  Ijurden  of  proof 
was  upon  the  plaintiff  to  prove  the  defendant's  negligence, 
and  that  it  was  tlie  i)roximate  cause  of  his  injury.  '^Nordoes 
the  foregoing  rule  apply  where  the  occasion  of  the  hurt  of 
the  passenger  was  an  active  volimtary  movement  on  his  part, 
combined  with  some  alleged  deticiency  in  the  carrier's  means 
of  transportation  or  accomnKnlation;  and  the  reason  is  that  in 
such  cases  it  is  necessary  to  consider  whether  there  may  not 
have  been  contributory  negligence  on  the  part  of  a  passenger. 
It  is  only  in  i*espect  of  those  accidents  which  happen  to  the 
passenger  while  he  passively  trusts  himself  to  the  safety  of 
the  carrier's  means  of  transportation,  or  to  the  skill,  care  and 
diligence  of  the  servants,  that  the  rule  applies.  To  illustrate 
this,  let  us  consider  two  cases  side  by  side.  A  passenger  is 
seated  in  a  railway  coach,  and  the  train  l^eing  in  motion,  the 
coach  comes  in  contact  with  some  unknown  substance,  injur- 
ing the  i)assenger.  The  happening  of  such  an  accident  is 
prima  fade  evidence  of  negligence  on  the  part  of  the  carrier. 
But  where  an  accident  happened  to  the  passenger  in  conse- 
(luence  of  his  having  thrust  /u\s  arm  out  of  the  a^indorr^  so 
that  it  came  in  contact  with  some  substimce  which  the  train 
was  passing,  this  wx)uld  not  l)e  so.  And  the  sapie  rule  was 
declared  where  the  passenger  fell  in  leaving  the  car,  and 
passed  under  the  wheels  and  was  killed;  and  where  the  pas- 
senger, in  conseciuence  of  a  voluntary  movement  made  by  him, 
had  his  hand  caught  in  a  door  and  injured." 

A  street  railway  company,  with  respect  to  its  passengers, 
is  charged  with  the  highest  degree  of  care  to  avoid  their  in- 
jury, and  to  safely  carry  them  to  their  destination;  and  many 
authorities  hold,  and  it  is  the  true  doctrine,  that  an  accident 
being  proved  in  an  action  brought  by  a  passenger  against  a 
carrier  for  injuries  sustained  by  the  passenger,  the  burden  is 
thrown  upon  the  defendant  to  show  that  it  exercised  the  high- 


Digiti 


zed  by  Google 


W.  Va.]     Blake  v.  Camden  Interstate  Ry.  Co.  305 

est  degree  of  care,  and  that  the  injury  was  not  the  direct  re- 
sult of  its  negligence,  but  an  inevitable  accident.  But  this 
rule  does  not  apply  in  all  cases.  It  depends  upon  the  nature 
of  the  case  the  plaintiff  makes  out,  and  only  applies  when  the 
injury  occurred  from  agencies  within  the  defendant's  power, 
and  not  when  the  plaintiff  necessarily  in  proving  the  accident 
from  which  the  injury  resulted,  must  prove  the  act  of  the 
company  which  is  claimed  to  be  negligent,  and  which  involves 
the  question  of  the  contributory  negligence  of  the  plaintiff, 
for  from  the  proof  it  must  be  deduced  whether  or  not  the  act 
was  negligent,  and  is  not  controlled  by  presumptions.  As, 
in  this  case,  according  to  the  plaintiff's  claim,  the  car  stopped 
at  Seventh  street,  at  his  request,  and  while  he  was  attempting 
to  alight,  the  car  gave  a  sudden  lurch,  and  he  was  thrown 
therefrom  and  injured.  Therefore,  it  will  be  seen  that  in 
proving  the  accident  that  caused  the  injury,  it  necessarily  re- 
sults that  there  was  negligence  upon  the  part  of  the  defend- 
ant,or  that  the  plaintiff  was  guilty  of  contributory  negligence. 
"An  examination  of  these  cases,  we  think,  will  show  that 
there  is  in  them  no  real  invasion  of  the  general  rule  as  to  the 
burden  of  proof.  It  will  be  found,  we  believe,  in  all  of  them 
that  the  nature  of  the  accident  was  such,  or  the  attending 
circumstances  such,  that  proof  of  the  accident  alone  raised  a 
presumption  of  negligence,  and  that  the  same  evidence  which 
proved  the  injury  done,  also  proved  the  defendant's  negli- 
gence, or  developed  circumstances  from  which  it  must  be  pre- 
sumed."   Thompson  on  Negligence,  3  volume,  section  2,763. 

Therefore,  an  instruction  which  contains  such  language  as 
would  lead  the  jury  to  believe  that  the  facts  proved  raised  a 
presumption  of  negligence  against  the  defendant,  is  not  ap- 
plicable to  this  case,  and  should  not  have  been  given,  and  it 
was  error  for  the  court  to  give  it;  and,  inasmuch  as  the  case 
must  be  reversed  and  remanded  for  a  new  trial,  it  is  not 
proper  to  comment  upon  the  testimony. 

For  the  foregoing  reasons  the  judgment  of  the  circuit  court 
is  reversed,  the  verdict  of  the  jury  set  aside,  and  a  new  trial 
awarded  to  the  defendant. 

Reversed. 
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CHARLESTON 

I  60  m3  Lowther  V,  Bridgeman. 


(»( 


Submitted  January  31,  1905.     Decided  March  7,  1905. 

1.  Telephone  Companies  — ^«6  of  County  Roads  for  Telephones. 

The  word  **companies"  as  used  in  chapter  96  of  the  Acts  of  the 
Legislature  of  1891  includes  an  individual  or  individuals  as  well  as 
incorporated  companies.  Under  that  act  the  county  court  of  a 
county  was  authorized  to  consent  to  the  placing  of  poles  and  wires 
for  a  telephone  for  public  use  along  a  county  road  by  an  individual 
(p.  309.) 

2.  Telephone— C<;tt/i^y  Roads^ Abutting  Land  Owners. 

A  reasonable  use  of  a  public  highway  for  the  purpose  of  placing 
poles  and  wires  for  a  telephone  for  public  use,  under  legislative 
authority,  is  not  an  additional  servitude  upon  the  fee  of  the  abut- 
ting land  owner  in  such  highway,     (p.  310). 

Appeal  from  Circuit  Court,  Wetzel  County. 

Bill  by  R.  F.  Lowther,  administrator,  and  others  against 
B.  C.  Bridgeman.  Decree  for  plaintiffs  and  defendant  ap- 
peals. 

A'ffirmed, 

Hall  &  Hall  and  J.  W.  McIntire,  for  appellant. 
CoRNETT  &  Newman,  Thos.  P.  Jacx>bs,  and  Frank  V. 
Iams,  for  appellees. 

Cox,  Judge: 

This  is  an  appeal  and  supersedea^n  from  a  decree  of  the 
circuit  court  of  Wetzel  county  perpetuating  an  injunction 
against  the  defendant  Bridgeman  awarded  upon  the  bill  of  the 
plaintiflfs,  the  administrator  and  heirs  of  F.  P.  Lowther.  The 
injunction  restrains  the  defendant  from  interfering  with  the 
complainants  in  the  erection,  construction  and  maintenance  of 
a  telephone  line  or  lines,  telegraph  line  or  lines,  along  the  pub- 
lic highway  leading  from  the  town  of  New  Martinsville  in  a 
northerly  direction  to  the  Marshall  county  line  as  the  same 
passes   through  the  farm  of  the  defendant  Bridgeman. 

The  county  court  of  Wetzel  county  granted  or  rather  con- 
sented to  a  franchise  to  construct  a  telephone  line  upon  this 
public  highway  to  F.  P.  Lowther  in  his  lifetime.  Its  con- 
struction was  not  commenced  until  after  his   death.     The 
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plaintiffs  in  the  extension  of  their  system  of  public  telephone 
lines  completed  a  line  along  this  highway  to  defendant's 
land,  and  were  endeavoring  to  complete  it  along  such  high- 
way where  the  same  passes  through  defendant's  land  when 
they  were  prevented  by  the  defendant  and  notified  to  dis- 
continue the  work  of  construction. 

The  subject  matter  of  this  controversy  is  a  telephone  line 
for  public  use.  The  franchise  to  build  it  was  consented  to 
by  the  county  court  of  Wetzel  county  on  the  7th  day  of 
January,  1896.  The  authority  for  such  consent  is  claimed 
under  chapter  96  of  the  Acts  of  the  Legislature  of  1891. 

A  telephone  line  for  public  use  is  a  public  utility.  Both 
the  telegraph  and  the  telephone  have  become  not  only  neces- 
sary but  almost  indispensible  as  vehicles  of  public  intelli- 
gence and  for  the  conducting  of  affairs  of  business  and 
commerce.  They  are  both  instrumentalities  of  a  public 
character,  though  they  exist  for  private  gain.  Their  opera- 
tion in  doing  a  general  business  is  in  the  nature  of  a  public 
employment,  for  they  are  public  or  qiidsi  public  servants. 
Joyce  on  Elec.  Law  section  14.  A  franchise  to  operate  a  tele- 
pone  is  the  privilege  to  operate  a  public  business. 

Thompson  on  Corporations,  Volume  4,  section  5335,  says: 
"Franchises  have  been  defined  to  be  branches  of  the  royal 
prerogative  subsisting  in  the  hands  of  the  subject  by  grant 
from  the  king.  It  has  been  well  observed  that  under  our 
American  system  and  laws  this  definition  is  not  strictly  cor- 
rect; since  our  franchises  spring  from  contracts  between  the 
sovereign  power  and  private  citizen,  made  upon  a  valuable 
consideration,  for  purposes  of  public  benefit,  as  well  as  of 
individual  advantage.  Chancellor  Kent  says  that  'franchises 
are  privileges  conferred  by  grants  from  the  government  and 
vested  in  private  indviduals.'  "  See  also  Watson  v.  Railroad 
Co.,  49  W.  Va.  539,  and  14  Am.  Eng.  Enc.  Law  4. 

The  defendant  claims  the  erection  of  this  telephone  line 
was  without  authority;  that  such  a  franchise  cannot  be 
granted  to  an  individual;  that  it  can  only  be  granted  to  an 
incori)orated  company.  The  language  of  the  act,  chapter 
96,  Acts  1891,  is  "that  telephone  companies  desiring  to  ex- 
tend lines  of  telephone  in  this  state  may  place  poles  for  wires 
along  any  county  road  by  and  with  the  consent  of  the  county 
court  of  the  county  through  which  such  line  may  pass,"  etc. 
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It  may  be  argued  that  it  is  the  policy  of  the  law  in  West 
Virginia,  under  this  and  other  statutes,  to  grant  such  fran- 
chises only  to  corporations  in  order  that  the  performance  of 
public  duty  may  be  better  required.  The  performance  of  a 
public  duty  may  be  compelled  when  the  business  is  con- 
ducted by  an  individual  as  fully  as  when  conducted  by  a 
corporation.  A  corjwration  is  but  an  artificial  person  created 
and  limited  by  the  statute.  Both  the  individual  and  the  cor- 
poration are  subject  to  the  laws  governing  the  business  con- 
ducted by  them.  The  public  duty  springs  not  alone  from 
contract,  but  it  is  the  result  of  the  character  of  the  business 
and  the  laws  regulating  it.  The  business  is  subject  to  con- 
stitutional and  legislative  control  and  lawful  police  regula- 
tions. Joyce  on  Elec.  Law  f<upra.  The  public  duty  does 
not  arise  from  any  question  of  ownership  but  from  the  nature 
and  character  of  the  business  and  the  fact  that  it  is  conducted 
under  a  franchise  granted  by  public  authority. 

It  is  not  claimed  that  there  is  any  authority  under  this  act 
to  consent  to  the  erection  of  poles  and  wires  for  a  telephone 
for  private  use  along  a  public  highway  either  by  a  coi'pora- 
tion  or  an  individual. 

No  question  of  the  right  of  eminent  domain  is  involved  in 
this  case.  The  question  arising  is  whether  or  not  an  indi- 
vidual can  under  the  act  mentioned  hold  a  franchise  to  con- 
struct a  telephone  for  public  use  along  a  public  highway  ? 
Did  the  Legislature  intend  to  restrict  the  conducting  of  the 
business  of  operating  a  telephone  for  public  use  to  a  corpora- 
tion and  exclude  individuals  from  this  class  of  legitimate 
business?  Unless  there  be  some  constitutional  or  legislative 
restriction  then  the  business  being  legitimate  would  be  open 
to  all  persons  alike  whether  natural  or  artificial.  In  the  case 
of  Wat-son  v.  Railroad  Co.  Hupra,,  it  was  held  where  the 
Legislature  gave  to  a  municipal  corporation  power  to  grant 
and  regulate  franchises  generally,  that  a  franchise  to  operate 
a  street  railway  might  be  gi'anted  to  an  individual. 

It  is  contended  that  it  clearly  appears  that  such  a  franchise 
can  only  be  granted  to  a  corporation  when  chapter  96,  Acts 
1891,  is  read  in  connection  with  section  48,  chapter  54,  of 
the  Code,  in  which  this  language  occurs,  "The  county  court 
of  any  county  may  authorize  any  telegraph  or  telephone 
company,  organized  under  this  chapter,  to  erect  and  main- 
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tain  telegraph  or  telephone  poles  on  any  land  condemned  or 
used  as  a  public  road,  but  not  in  such  way  as  to  obstruct  any 
such  road.  But  this  section  shall  not  apply  to  the  National  or 
Cumberland  road."  It  will  be  observed  that  this  provision 
is  found  in  a  chapter  of  the  Code  relating  to  joint  stock  com- 
panies and  that  it  refers,  and  expressly  limits  its  application 
to  any  telegraph  or  telephone  companies  organized  under 
that  chapter.  Chapter  96  of  the  Acts  of  the  Legislature  of 
1891  is  an  independent  act,  passed  without  reference  to  sec- 
tion 48  of  chapter  54,  and  does  not  purport  to  amend,  re-enact 
or  repeal  it.  Instead  of  sustaining  the  view  that  chapter  96, 
Acts  of  J.891,  limits  the  granting  of  franchises  thereunder  to 
the  incorporated  companies  mentioned  in  section  48,  chapter 
54,  it  would  seem  to  sustain  the  opposite  view  that  the  new 
act  was  intended  in  its  scope  to  include  something  more  than 
the  former  provision. 
It  is  also  insisted  that  the  word  "companies"  in  chapter 

96  of  the  Acts  of  1891  necessarily  limits  the  granting  of  such 
a  franchise  to  a  corporation,  and  that  the  true  construction  of 
that  word  as  so  used  prevents  an  individual  or  individuals 
from  taking  a  franchise  under  that  act. 

Company  in  its  primary  sense  means  an  association  of  a 
number  of  individuals  for  the  purpose  of  carrying  on  a 
legitimate  business;  a  number  of  persons  united  for  the  same 
purpose,  or  in  a  joint  concern,  as  a  company  of  merchants. 
The  word  is  applicable  to  private  partnerships  or  incor- 
porated bodies  of  men.  Cyc.  of  Law  and  Proceed.  Volume 
8,  p.  399.  The  word  "company"  as  used  in  the  statutes  has 
been  judicially  construed  many  times  in  this  country.  Indi- 
viduals may  be  included  within  the  meaning  of  the  term. 
Moran  v.  Rohh^  79  Cal.  159;  Singer  Mfg.   Co.  v.  Wright^ 

97  Ga.  114;  Chicago  Dock\  etc.^  Co.  v.  Garrity^  115  111.  155; 
St.  Louis,  etc.,  R.  Co.  v.  Trustees  111.  Inst.,  etc.,  43  111.  303; 
State  V.  Stone,  118  Mo.  388;  State  Board  of  Assessors  v. 
Central  R.  Co.,  48  N.  J.  L.  146;  Keyport,  etc.,  Steainboat 
Co.  V.  Fanners  Transpt.  Co.,  18  N.  J.  Eq.  13;  Si7iger  Mfg. 
Co.  V.  Wright,  33  Fed.  Rep.  121.  In  these  decisions  the 
word  "company"  is  held  to  include  individuals.  If  this 
were  a  statute  placing  a  tax  upon  telepone  companies  could 
it  reasonably  be  said  that  it  would  not  also  include  individuals 
operating   such  public  utility?     The  word   "companies"  as 
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used  in  the  statute  under  construction  includes  individuals 
as  well  as  corporations.  If  it  includes  individuals  there  is 
no  reason  for  saying  that  it  does  not  include  a  single  indi- 
vidual. It  is  hardly  to  be  supposed  that  the  Legislature 
meant  to  authorize  the  granting  of  a  franchise  to  operate  a 
public  telephone  to  two  or  more  individuals,  and  did  not 
intend  to  give  the  same  right  to  a  single  individual.  The 
county  court  of  Wetzel  county  had  authority  under  chapter 
96  of  the  Acts  of  1891,  to  consent  to  this  franchise  for  the 
placing  of  telephone  poles  and  wires  for  a  telephone  for 
public  use  along  a  county  road,  to  F.  P.  Lowther,  an  indi- 
vidual. 

The  next  question  arising  is  the  question  of  additional 
servitude.  Does  the  reasonable  use  of  a  public  highway  for 
the  placing  of  telephone  poles  and  wires  for  public  use 
create  an  additional  servitude  upon  the  fee  of  the  abutting 
land  owner  in  such  highway  ?  There  is  much  conflict  of  au- 
thority upon  this  question.  The  decisions  of  the  various 
states  are  not  in  harmony  and  cannot  be  reconciled  with  any 
uniform  doctrine  upon  this  subject.  There  are  many  au- 
thorities which  hold  that  the  placing  of  telegraph  and  tele- 
phone lines  along  the  public  highway  is  not  an  additional 
servitude  upon  the  fee  of  the  abutting  land  owner.  McGee 
V.  OverHhinev^  150  Ind.  127;  Invln  v.  Great  Soiithem  Tele- 
graph Co.^  37  La.  Ann.  63;  Pierce  v.  Drew^  136  Mass.  75; 
Carter  v.  K  W.  Teleph.  Ex.  Co.  (Minn.  S.  C.  1895),  5  Am. 
Elec.  Cas.  Ill;  Jidia  Building  Ahhu.  v.  Bell  Tel.  Co.,  88 Mo. 
258;  Hernclifield  v.  Rocky  Mountain  Bell  Tel.  Co.,  12  Mont. 
102.  Many  of  these  cases  hold  that  the  uses  of  a  public 
highway,  prevailing  at  the  time  of  the  taking  or  dedication 
of  the  land  for  such  highway,  are  not  the  limits  of  the  uses 
to  which  the  public  is  entitled  and  which  the  soil  owner  is 
deemed  to  have  contemplated,  but  such  uses  are  to  be  en- 
larged to  include  all  of  the  additional  and  improved  methods 
of  obtaining  the  same  objects  and  enjoying  the  same  privi- 
leges, not,  however,  to  the  denial  or  substantial  impairment 
of  the  fee  owner's  use  and  enjoyment  of  his  abutting  prop- 
erty. Many  more  cases  holding  that  there  is  no  additional 
servitude  upon  the  fee  might  be  added  and  an  equal  or  greater 
number  which  hold  to  the  opposite  doctrine.  The  cases 
which  hold  that  there  is  no   new   or  additional  servitude, 
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further  hold  that  the  use  of  the  public  highway  for  telegraph 
or  telephone  lines  must  be  reasonable.  Our  case  of  Maxwell 
V.  Telegraph  Co,^  51  W.  Va.  121,  is  in  line  with  the  cases 
holding  that  there  is  no  additional  servitude  by  the  placing  of 
telephone  poles  and  wires  for  a  telephone  for  public  use  along 
the  public  highway.  Judge  Dent  in  delivering  the  opinion 
of  the  Court,  says:  "Telephone  poles  are  not  things  of 
beauty,  yet  their  utility  is  so  great  that  their  ugliness  must 
be  endured  until  human  invention  has  discovered  some  more 
tasteful  substitute  for  them.  The  public  can  well  afford  to 
surrender  a  reasonable  portion  of  the  public  easement  in  its 
highways  to  a  public  utility  of  such  vastly  increasing  im- 
portance. As  the  owner  of  the  fee  in  such  highway  loses 
nothing  thereby  he  has  no  grounds  to  complain.  It  puts  no 
additional  burden  on  the  fee,  but  it  is  a  burden  alone  upon 
the  permanent  easement  to  which  it  is  appurtenant  and  sub- 
servient." This  case  is  binding  authority  on  this  Court  and 
necessarily  brings  us  to  the  conclusion  that  there  is  no  addi- 
tional servitude  by  the  reasonable  use  of  a  public  highway 
for  the  purpose  of  placing  telephone  poles  and  wires  for 
public  use  along  it.  We  are  aware  that  some  authorities 
make  a  distinction  here  l)etween  a  street  of  a  town  or  city  and 
a  county  road  in  the  country,  but  we  see  no  sound  reason  for 
the  distinction. 

It  is  claimed  that  this  franchise  should  have  been  accepted 
by  F.  P.  Lowther.  There  is  nothing  in  the  order  of  the 
county  court  consenting  to  it  which  requires  it  to  be  accepted. 
The  order  was  made  upon  the  application  of  F.  P.  Lowther 
and  no  further  acceptance  of  the  franchise  was  necessary. 

It  is  not  necessary  to  discuss  the  question  as  to  whether 
upon  the  death  of  F.  P.  Lowther  this  franchise  passed  to  his 
personal  representative  or  to  his  heirs  at  law,  as  the  adminis- 
trator and  heirs  at  law  are  plaintiffs  in  this  bill. 

It  appears  from  the  evidence  that  after  the  preliminary 
injunction  was  granted,  the  plaintiffs  proceeded  to  complete 
their  telephone  line  in  controversy,  and  that  in  so  doing  they 
may  have  placed  one  or  more  poles  and  braces  on  defendant's 
land,  and  that  some  of  the  wires  on  the  cross  arms  may  over- 
hang defendant's  land  in  some  places. 

The  evidence  is  not  clear  or  satisfactory  as  to  these  mat- 
ters.   It  is  shown  that  the  road  was  originally  thirty  feet 
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wide,  and  that  the  defendant  owns  the  land  on  each  side  of 
it,  and  in  building  his  fences  located  the  fences  so  as  to  place 
them  on  the  best  ground  for  such  purpose,  and  that  in  some 
places  the  space  between  the  fences  is  as  much  as  thirty -three 
feet  and  six  inches  and  in  others  only  twenty-two  feet.  Where 
there  is  an  excess  above  the  original  width  it  does  not  appear 
whether  the  excess  is  on  the  side  on  which  the  telephone 
poles  are  located  or  on  the  other  side.  The  injunction  only 
restrains  the  defendant  from  interfering  with  the  construc- 
tion and  maintenance  of  the  line  or  lines  along  the  public 
highway,  and  the  plaintiffs  have  no  right  to  place  the  poles 
and  braces  on  defendant's  land  or  overhang  it  with  wires. 
Such  action  would  be  an  actual  taking  of  defendant's  land 
and  he  should  not  be  restrained  from  interfering  with  it. 
The  expression  "along  the  public  highway,"  in  this  connec- 
tion, means  in,  on  or  over  the  public  highway  and  not  in,  on 
or  over  defendant's  land.  If  any  of  the  poles  or  braces  of 
this  line  are  on  defendant's  land,  or  any  of  the  wires  over- 
hang it,  these  are  matters  which  did  not  exist  at  the  time  the 
preliminary  injunction  was  granted,  but  arose  afterward  and 
are  not  precluded  by  a  perpetuation  of  the  preliminary  injunc- 
tion. We  are  clearly  of  the  opinion  that  the  injunction  per- 
petuated by  the  lower  court  does  not  preclude  the  defendant 
from  interfering  with,  or  from  any  right  or  remedy  as  to, 
any  pole  or  brace  of  this  line  placed  in  or  upon  his  land,  or 
as  to  any  wire  overhanging  his  land. 

For  the  reasons  stated  the   decree  of   the  circuit  court, 
entered  on  the  13th  of  June,  1904,  in  this  cause  is  affirmed. 

Affirmed. 

CHARLESTON 

65      6«^i  Fisher,  Sons  &  CJoMPA^nr  v.  Crowley  and  Others. 

Submitted  February  22,  1905.     I>ecided  March  7,  1905. 

Summons  ^Defect  Therein . 

A  summons,  commencing  an  action  in  a  superior  court  of  gen- 
eral jurisdiction,  materially  defective  in  respect  to  time  or  place  of 
its  return,  (p  which  objection  has  been  taken  in  proper  time  and 
manner  and  preserved  by  exception,  will  be  held  void  and  quashed 
in  a  direct  proceeding  in  the  same  actio#,  to  reverse  for  the  error 
of  the  trial  court  in  refusing  to  quash  it.     (p.  316.) 


57       312, 
d64       29», 


Digiti 


zed  by  Google 


^W.  Va.]  Fisher  v.  fijROWLEY.  313 

2.     Defective  Summons— ^w<f/id7w  \  thereto, 

A  summons,  commencing  an  action  in  a  court  of  record  cannot 
be  amended  in  any  substantial  particular,  unless  the  statutes  of 
amendment  authorize  it.     (p.  31tJ.) 

-3-     Defective  Summons — Not  Waived  by  jpiea  to  Merita,   When. 

A  defect  in  such  summons  is  not  waived  by  pleading  to  the 
merits  after  the  overruling  of  a  motion  to  quash,  to  which  an  ex- 
ception has  been  taken  and  made  a  part  of  the  record,  (pp. 
318,320.) 

4.      Defective  Writ— Appearance  Thereto — Record. 

It  is  not  necessary  for  a  defendant,  in  appearing  in  a  court  of  rec- 
ord to  quash  a  defective  writ,  commencing  an  action,  to  > cause  the 
record  to  recite  that  his  appearance  is  for  that  purpose  only,  in  or- 
der to  avoid  a  waiver  of  defect  in  the  jurisdictiou  of  the  court.  In 
such  case,  whether  an  appearance  is  general  or  special  is  to  be  de- 
termined by  the  record  as  it  stands  at  the  time  the  motion  is  made, 
(p.  323.) 

Appeal  from  Circuit  Court,  Cabell  County. 

Action  by  M.  Fisher,  Sons  &  Co.  against  T.  H.  Crowley 
and  others.  Judgment  for  pjaintiffs,  and  defendants  bring 
error. 

Rei'ersed, 

Wallace  &  Fitzpatrick,  for  plaintiffs  in  error. 
Campbell,  Holt  &  Duncan,  and  W.  K.  Cowden,  for  de- 
fendants in  error. 

POFFENBARGER,  JUDGEI 

In  an  action  of  ammnpHit  brought  in  the  circuit  court  of 
<3abell  county,  by  M.  Fisher,  Sons  &  Co.,  against  T.  H. 
•Crowley,  B.  L.  Priddie  and  John  J.  Kearney,  the  summons, 
which  was  issued  on  the  25th  of  November,  1903,  was  made 
returnable  "at  rules  to  be  held  in  the  clerk's  office  of  said 
-court  on  the  first  Monday  in  December  next."  On  the  4th 
day  of  April,  1904,  the  defendants  appeared,  and,  after  re- 
■quiring  security  for  costs  from  the  plaintiffs,  who  were  non- 
residents, craved. oyer  of  the  writ,  and,  after  it  had  been  read 
to  them,  moved  to  quash  the  same.  The  motion  was  over- 
ruled, a  plea^of  nan-amumpsit  tendered  was  rejected,  for 
reasons  which  need  not  be  stated,  and  judgment  was  ren- 
dered. Of  the  errors  assigned,  it  is  deemec^  unnecessary 
to  notice  any  except  the  first  one,  which  is  founded  upon  the 
action  of  the  court  in  overruling  the  motion  to  quash. 
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Section  1  of  chapter  125  o4«iie  Code  requires  rules  to  be 
held  in  the  clerk's  ofl^e  of  every  circuit  court  on  the  first 
Monday  of  every  mpnth,  except  when  a  term  of  the  circuit 
court  happens  to  commence  on  the  first  Monday  in  a  month, 
or  on  certain  other  days  mentioned  in  said  section,  and  pro- 
vides that  under  such  conditions  the  rules  shall  he  held  on 
the  last  Monday  in  the  next  preceding  month.  The  day  on 
which  the  summons  in  this  case  was  made  returnable  was  the 
first  day  of  a  term  of  court.  Hence,  the  rules  for  that  month 
were  held  on  the  last  Monday  in  Noveml)er.  Section  2  of 
chapter  124  of  the  Code  requires  all  process  to  be  made  re- 
turnable within  ninety  days,  to  the  court  on  the  first  day  of 
the  term,  or  in  the  clerk's  office  to  the  first  Monday  in  a 
month  or  to  some  rule  day,  unless  it  is  otherwise  provided. 
It  is  plain,  therefore,  that  the  summons  could  have  l^een 
made  returnable  to  the  court  on  the  day  named  in  it  as  the 
return  day  thereof,  but  could  not  l)e  made  returnable  to  rules 
on  that  day  l)ecause  no  rules  were  held,  or  could  te  held,  at 
that  time.  Literal  compliance  with  the  mandate  of  the  writ, 
to  the  officer  as  well  as  to  the  defendants,  was  impossible. 
Though  returnable  on  a  day  which  could  have  been  made  the 
time  for  its  return,  had  it  been  made  returnable  to  the  proper 
proceedings  or  tribunal,  namely,  the  court,  the  officer  could 
not  return  it  to  the  court,  and  the  defendant  could  not  appear 
to  it  in  court,  without  departing  from  its  terms,  l)e- 
cause  it  did  not  command  such  return  and  appearance.  It 
commanded  them,  respectively,  to  return  the  writ,  and 
appear,  not  in  the  court,  but  in  the  clerk's  office,  at  a  time  at 
which  no  rules  were  held  and,  therefore,  at  which  nothing 
could  be  done. 

As  section  2  of  chapter  125  of  the  Code  provides  that  rules 
held  on  the  last  Monday  in  a  month  shall  be  entered  in  the 
rule  docket  and  endorsed  on  the  declaration  or  bill,  as  if  taken 
on  the  first  Monday  of  the  month  to  which  they  relate,  the 
succeeding  month,  it  is  insisted  that  process  can  be  made  re- 
turnable to  the  first  Monday  in  that  month  because  it  is,  in 
law,  a  rule  day.  As  this  construction  of  section  2  would,  at 
least,  partially  nullify  the  provision  in  section  1,  to  which 
reference  has  been  made,  and  make  conflict  between  other 
statutory  provisions,  it  cannot  be  accepted.  If  process  can  be 
made  returnable  to  that  day  as  a  rule  day,  any  other  proper 
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proceedings  at  rules,  such  as  the  filing  of  pleadings, 
the  giving  of  rules  to  plead,  and  the  entry  of  conditional 
judgments  and  decrees  nisiy  may  take  place  on  the  same  day. 
If  proceedings  at  rules  may  take  place  on,  either  the  last 
Monday  of  the  month  preceding  the  term  of  court,  or  the 
first  Monday  of  the  succeeding  month,  at  the  election  of  the 
parties,  it  would  be  in  their  power  to  conduct  all  rule  pro- 
ceedings on  the  first  Monday  and  the  provision  of  section  1 
of  chapter  125  would  become  non-effective.  A  graver  objec- 
tion to  this  construction  is  that  it  would  make  the  time  qf 
what  may  be  termed  the  legal,  as  distinguished  from  th^/ 
manual,  return  of  process,  which  is  an  important  event  in  le- 
gal proceedings,  uncertain.  Upon  the  return  to  rules,  the 
plaintiff  may  file  his  declaration  or  bill  and  have  a  condi- 
tional judgment  or  decree  fiLsL  At  the  same  time,  the  de- 
fendant is  entitled  to  appear,  and,  if  the  plaintiff  has  filed  his 
declaration  or  bill,  to  respond  by  proper  pleadings  to  the 
merits,  and,  if  not,  to  give  a  rule  requiring  the  plaintiff  to 
file  his  pleadings  at  the  next  rule  day,  on  pain  of  being  non- 
suited in  the  event  of  his  failure  to  comply  with  the  rule. 
The  construction  suggested  makes  it  impossible  for  the  defend- 
ant to  know  with  certainty  the  time  at  which  these  rights  shall 
vest,  respectively,  in  himself  and  the  plaintiff.  It  is  not  to 
be  assumed  that  the  legislature  intended  to  make  him  api)ear 
twice  in  answer  to  the  summons  in  order  to  exercise  his  right 
to  plead  or  obtain  a  rule  requiring  the  plaintiff  to  plead,  nor 
that  he  should  be  exposed  to  the  dangers  consequent  upon 
uncertainty  as  to  the  time  of  appearance.  If  the  process  can 
be  made  returnable  to  the  first  Monday  as  a  rule  day,  when 
shall  the  declaration  be  filed,  on  that  day  or  in  the  pre- 
ceding week?  If,  in  the  preceding  week,  it  would  be 
filed  before  the  actual  return  of  the  process.  If,  on  the 
day  of  the  return,  it  would  be  filed  at  a  time  at  which  the 
statute  impliedly  says  rules  shall  not  be  held,  for  it 
says  that,  under  such  conditions,  they  shall  be  held  in  the 
preceding  week. 

As  the  writ,  in  respect  to  its  return  day,  is  not  in  conformity 
with  law,  it  is  void,  according  to  principles  announced  in 
Ej/le  V.  Fard,  2  Rand,  1,  a  decision  binding  upon  this  Court, 
and  Coda  v.  Thompson.  39  W.  Va.  67.  Ki/h  v.  Ford  holds 
that  process  returnable  to  a  day  which  is  not  a  return  day  is 
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void.  The  statute  under  which  that  case  arose  required  process 
to  be  made  returnable  to  the  court  or  to  a  previous  ^  rule  day 
and  the  writ  had  been  made  returnable  to  a  day  which  was  the 
first  day  of  a  terra  of  court  and  also  a  rule  day,  and  was  de- 
scribed in  the  writ  as  a  rule  day,  just  as  in  the  summons  in  this 
case.  The  court,  holding  that  it  could  be  properly  returna- 
able  on  that  day  to  the  court  only,  and  not  to  rules,  declared 
it  void.  See  the  similar  case  of  Rauh  v.  Otterhack^  89  Va.  645. 
In  Coda  v.  Thmrtpson  an  attachment  was  made  returnable 
more  than  ninety  days  after  its  date,  contrary  to  the  general 
statute  above  referred  to  and  also  to  section  5  of  chapter  106, 
which  requires  an  attachment  to  be  returnable  to  the  next 
term  of  court.  Other  cases,  declaring  the  statutory  pro- 
visions relating  to  the  return  of  process  to  be  mandator.^ 
and  holding  process  not  conforming  thereto  void,  are  Lavell 
V.  Mc Curdy,  77  Va.  673;  Warren  v.  Saundern,  27Grat.  259; 
Ga^H  Co.  V.  ^V heeling,  7  W.  Va.  22.  A  summons  not  signed 
by  the  clerk  is  so  fatally  defective  that  it  cannot  be  amended. 
Laidley  v.  Bright,  17  W.  Va.  779,  791,  792;  Uichnan  v. 
Larkey,  6  Grat.  210.  Such  is  the  conclusion  usually  ex- 
pressed by  the  authorities.  Camvvan  v.  Perrine,  9  N.  J.  L. 
253;  Seurer  v.  Rorst,  31  Minn.  479;  RoherU  v.  Allman,  106 

.  N.  C.  391;  Rattan  v.  Stone,  ^\\\.  540;  WiUiam^07iv.  McCor- 
mick,  126  Pa.  St.  274. 

The  correctness  of  the  main  proposition  asserted  in 
these  cases  is  verified  by  the  common  law  text-writers  and  de- 
cisions. That  which  is  incurable  must  be  void.  At  common 
law  defects  of  this  kind  could  not  be  cured  by  amendment, 

*  and  our  statute  does  not  authorize  an  amendment  in  such 
case.  Though  by  the  common  law,  some  writs  were  amendable, 
the  power  of  amendment  only  existed  as  to  slight  and  formal 
defects.  Even  in  this  respect,  some  writs  were  not  amenda- 
ble by  the  common  law  courts.  There  were  two  classes  of 
writs,  the  original  writs  issuing  out  of  the  court  of  chancery 
and  returnable  into  the  common  law  courts,  and  judicial 
writs,  issuing  out  of,  as  well  as  returnable  to,  the  common 
law  courts.  The  former  were  not  the  writs  of  the  law  coui*ts, 
were  not  issued  by  them,  were  in  no  manner  within  their 
control  or  power,  and  were,  therefore,  not  amendable  by 
them,  however  slight  the  defect.  Blaokaviore'^s  Case,  8 
Coke  Rep.  156a;  2  Eng.  Rul.  Cas.  767.  By  the  Act  of  8  Hen. 


Digiti 


zed  by  Google 


W.  Va.]  Fisher  v.  Crowley.  317 

VI.  Cap.  12,  the  law  courts  were  empowered   to  amend    in 
certain  respects  the  original   writ,  but  only  (1)  as  to  legal 
form;  (2)   as  to  one  word  ''which  is  not  any  latin  for  an- 
other;" (3)  as  to  omission  or   addition   of   words.  (4)  as  to  a 
departure  by  the  clerk,  in  framing  the   writ,  from  the  in- 
structions given  him  therefor,  or  from  the  record,  specialty, 
writ,  copy  or  note.  (5)  as  to  misprisions  of  the  clerk  in  the 
negHgent    keeping    or   voluntary    defacing  of  the  record. 
BJackamores  Case,  cited;  1  Tidd'sPr.  123, 125;  1  Bac.  Abr.  Tit 
Amend.   D  1.     Among  the  judicial  writs,  issuing  out  of  the 
law  courts  and  returnable  to   them,  were  the  capias   quare 
daxmnii  f  regit,  by  which  actions  were  generally  commenced 
in  the  common  pleas,  and  the  bill   of   Middlesex  and  attach- 
ment of  privilege  in  the  King's  Bench.     In  the  Exchequer  a 
number  of  writs  for  the  commencement  of  actions  were  used. 
Tidd's  Pr.  104  and  105.     Over  all  these  the  courts  had  a  lim- 
ited power  of  amendment,  which  extended  to  the  date  of  teste 
and  the  name  of  the  defendant,  and  other  mere  irregularities 
easily  correctable,  without  prejudice.     But  as  to  material  de- 
fects, such  as   a   wrong  return   day,    these   writs   were  not 
amendable.     Thus,  in  Kemrorth}/  v.  Peppiat^    4  Barn.   &  A. 
288,  a  writ  returnable  on  a  d!ef<  uon  wai§  declared  absolutely 
void  and  not  amendable.     The  court  said  the  writ  was  distin- 
guishable from  the  case  of  amendment  of  the  party's  name, 
where,  as  a  writ  it  was  good,  though  not   applicable  to  the- 
particular  case,  and  further,  that  the  amendment  would    vir- 
tually make  anew  writ.     This  case  was  decided  in  1821.     As 
to  mere  matter  of   form,  however,  amendments   could    be 
made.     Thus,  in  Renhel  v.  Preston^  5  East  291,  a  bill  of  Mid- 
dlesex was  made  returnable  ''on  Monday  next  after  the  mor- 
row of  the  Holy  Trinity,    instead   of   on   Monday  next  after 
eight  days  of  the  Holy  Trinity.*"      An  amendment  was  per- 
mitted because  the  day  and  place  of  return  were  both  correct, 
since  by  computation  the  officer  would  have  found  the  return 
day  to  be  the  same  as  if  described  in  the  usual  way,  but  the 
designation  of  that  day  was  irregular  in  form.     Lord  Ellen- 
borough  said,  on  quashing  the  writ,  ''If  the  regularly  known 
forms  were  departed  from  in  one  instance,  a  thousand  whim- 
sical returns  might   be   framed   and   great  confusion  intro- 
duced."    As  our  summons  corresponds  to  the   common  law 
judicial  writs,  it  is  amendable   to  the  same  extent,  w^ithout 
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the  aid  of  any  statute.  Sections  14  and  15  of  chapter  125  of 
the  C!ode  provide  for  the  correction  of  misnomers  and  vari- 
ances in  the  writ  and  nothing  more.  Hence,  it  is  probable 
that  they  are  merely  declaratory  of  the  common  law  and  do 
not  authorize  an  amendment  in  such  case  as  this. 

The  invalidity  of  such  summons  might  not  render  a  judg- 
ment founded  upon  it  void,  however.  There  is  a  difference 
between  defeating  an  action  by  proceedings  taken  during  its 
progress  and  in  the  action  itself,  and  treating  it  as  a  nullity  in 
collateral  proceedings;  for  there  is  a  presumption  in  favor  of 
the  jurisdiction  of  courts  of  general  jurisdiction  founded  on 
reasons  of  public  policy,  which  gives  the  judgments  and  de- 
crees support,  and  makes  them  invulnerable,  in  all  collateral 
proceedings.  Ambler^  Tmatee^  v.  Leaoh^  15  W.  Va.  677; 
St,  Laxorence  Co.  v.  Holt  &  MathewH^  51  W.  Va.  352. 

It  has  been  suggested  that,  by  tendering  the  plea  of  non- 
a4<HU)Hp8it  after  the  motion  to  quash  had  been  overruled  and 
making  other  defenses,  the  defendants  submitted  themselves 
to  the  jurisdiction  of  the  court,  waiving  the  defect  in  the 
writ.  The  authority  upon  which  this  position  is  taken  is  the 
case  of  RaUway  Co.  v.  Wright^  50  W.  Va.  653,  in  which  a 
writ  of  prohibition  against  a  judgment  rendered  by  a  circuit 
court  on  an  appeal  from  a  judgment  of  a  justice  of  the  peace 
was  refused  on  the  ground  that  the  defendant  had  submitted 
itself  to  the  jurisdiction  of  the  justice  and  of  the  circuit 
court,  by  making  full  defense  after  a  motion  to  quash 
a  defective  return  of  service  had  l)een  overruled.  As 
supporting  the  principle  announced  and  applied  in  that 
case,  the  general  rules  applied  in  Latie  v.  Railroad  Co^  35 
W.  Va.  438,  Bark^dah  v.  Neal,  16  Grat  314,  Harvey  v. 
Sklpwith^  16  Grat.  410,  Mahiny  v.  luphart^  15  W.  Va. 
800,  are  relied  upon. 

That  Railway  Co.  v.  Wright  makes  a  long  stride  in  ad- 
vance of  any  former  decision  of  this  Court  is  undeniable.  It 
deprived  the  defendant  of  the  benefit  of  a  defect  in  the  return 
of  service,  after  it  had  api>eared  specially  for  the  purpose 
of  denying  jurisdiction  of  the  court  and  excepted  to  the  ac- 
tion of  the  court  in  overruling  the  motion  to  quash  the  re- 
turn, saying  that  if  it  wished  to  insist  upon  its  rights  to  be 
regularly  and  legally  brought  into  court,  it  was  bound  to  ab- 
stain from  any  further  appearance  in  the  case  after  the  over- 
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ruling  of  its  motion  to  quash.  Whether  it  is  too  broad  in 
what  it  actually  decided  need  not  be  determined  here.  It  is 
likely  that  some  of  the  general  observations  made  in  the 
opinion  went  beyond  the  case  in  hand,  but,  if  so,  they  are 
dicta  and  not  binding  upon  the  Court.  One  respect  in  which  it 
differs  from  this  case  is  that  it  was  an  application  for  a  writ  of 
prohibition  to  a  judgment,  proper  only  in  cases  of  lack  or 
abuse  of  jurisdiction,  while  this  is  a  writ  of  error  to  a  judg- 
ment into  which  the  error  has  been  carried;  another,  which 
seems  to  have  been  regarded  as  most  important,  is  that  it 
had  originated  in  a  justice's  court,  while  this  did  not;  and, 
lastly,  the  defect  was  in  the  service  and  not  in  the  summons, 
while  here  it  was  in  the  summons.  No  decision  of  this  Court , 
holds  that  there  is  a  waiver  of  a  defect  in  a  summons  by  pro- 
ceeding to  trial  after  an  adverse  ruling  on  a  motion  to  quash 
and  an  exception  taken  thereto.  Sears  v.  Starhird^  78  Cal. 
225,  and  De^taond  v.  Superior  Courts  59  Cal  274,  so  hold, 
but  they  are  not  in  accord  with  the  more  carefully  considered 
cases  of  Lynmn  v.  Milton^  44  Cal.  630,  and  Diide^he!,mer  v. 
Brown  ^  8  Cal.  339,  neither  of  which  is  noticed  in  the  opinion 
in  the  two  subsequent  inconsistent  cases.  Desmand  v.  Su- 
perior Court  went  up  from  a  justice's  court  and  Searn  v. 
Starhird  simply  adopted  the  rule  without  comment.  In  view 
of  this,  it  may  be  fairly  said  they  are  not  well  considered 
cases.  In  Michigan,  Indiana,  Colorado,  Nebraska,  Florida 
and  Missouri,  it  has  been  held  that  defective  service  is  waived 
by  going  to  trial,  2  Ency.  PL  &  Pr.  631  and  cases  cited,  but 
the  authority  for  the  decisions,  in  some  instances,  is  found  in 
peculiar  statutes,  and  most  of  the  cases  originated  in 
justices'  courts  where  practically  all  formalities  are  dispensed 
with. 

Against  this  doctrine  of  waiver  in  cases  of  defective  ser- 
vice stand  the  decisions  of  many  states  and  the  high  authority 
of  the  Supreme  Court  of  the  United  States.  Harkness  v. 
Hyde,  98  U.  S.  476,  holds  that  'Illegality  in  the  service  of 
process  by  which  jurisdiction  is  to  be  obtained  is  not  waived 
by  the  special  appearance  of  the  defendant  to  move  that  the 
service  be  set  aside;  nor  after  such  motion  is  denied,  by  his 
answering  to  the  merits.  Such  illegality  is  considered  as 
waived  only  when  he,  without  having  insisted  upon  it,  pleads 
in  the  first  instance  to  the  merits."    MuUen  v.  Bail  road  Co,, 
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(N.  C.)  19  S.  E.  106,  says:  "Where  a  motion  made  on  special 
appearance  to  dismiss  for  want  of  service  of  summons  is  over- 
ruled, and  defendant  excepts,  his  subsequent  appearance  to 
the  merits  waives  none  of  his  rights."  A7/ieH  v.  Windmr,  19 
Pick.  (Mass.)  247,  says:  "So,  where  the  defendant,  upon  the 
entry  of  the  action  in  the  court  of  common  pleas,  moved  that 
court  to  dismiss  it,  on  the  ground  that  the  writ  was  not  duly 
served,  and  this  motion  was  overruled,  and  the  defendant 
thereupon  joined  in  the  conmion  demurrer,  and  the  action 
was  thereupon  entered  in  this  court,  it  was  held^  that  the  de- 
fendant had  not  thereby  waived  his  exception  to  the  legality 
of  the  service."  To  the  same  effect  are  State  v.  Dupre^  46 
La.  Ann.  117,  and  Railroad  Co.  v.IIeath^Sl  Ky.651.  Author- 
ities of  greater  dignity  in  this  Court,  however,  are  its  own 
decisions  in  Chapviayi  v.  Malthnd^  22  W.  Va.  329,  (syl  pt. 
3),  Price  v.  Piiinell,  4  W.  Va.  296,  and  Steele  v.  II arhmn,^ 
W.  Va.  13.  These  cases  are  not  overruled  in  Railroad  Co,  v. 
Wright.  On  the  contrary,  their  soundness  and  authoritative 
character  are  preserved  and  safe-guarded  by  an  express  dis- 
claimer of  any  intention  to  apply  the  admittedly  new  rule  to 
proceedings  in  courts  of  record  and  the  observation  that 
"Under  the  equitable  powers  of  a  justice  such  rule  should 
prevail  in  this  State. '"' 

For  the  proposition  that  proceeding  to  trial  and  judgment 
after  a  motion  to  quash  a  defective  summons  is  a  waiver  of 
the  defect,  there  is  absolutely  np  authority  in  this  State.  All 
the  decided  cases  declare  the  contrary.  In  Gorman  v.  Steeds 
1  W.  Va.  1,  there  was  a  full  defense,  trial,  verdict  and  judg- 
ment. Yet  the  Court  reversed  the  judgment,  set  aside  the 
verdict,  and  quashed  the  summons. 

That  pleading  to  the  merits,  without  previous  objection  to 
^the  process  or  return,  is  a  waiver  of  process,  defects  in  pro- 
cess, defects  in  return,  defective  service  and  total  want  of 
service  is  in  no  sense  denied.  The  proposition  is  asserted  by 
a  vast  array  of  authorities.  See  2  Ency.  PI.  &  Pr.  646.  It 
is  ancient  law  in  this  State.  Tuherville  v.  Lang.,  3  H.  &  M. 
309;  Tf  inaton  v.  Orerneers^  4  Call.  357;  IIarr>ey  v.  Skipwith^ 
16  Grat  410;  Mahany  v.  Eephart,  15  W.  Va.  619;  Todd  A 
Smith  V.  Gate^,  20  W.  Va.  604;  BanJc  v.  Bajik,  3  W.  Va. 
^  386.  But  the  principle,  as  sound  in  law  as  it  is  in  reason  and 
^  justice,  that  the  appearance,  to  have  such  effect,  must  be  vol- 
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untary,  has  never  been  departed  from  except  in  the  single 
case  of  Railway  Co,  v.  Wright^  and  that,  as  has  been  shown, 
compelled  only  a  waiver  of  service,  a  matter  of  less  conse-  ^ 
quence  than  the  requisites  of  a  valid  summons.  A  man  may  "^ 
waive  perfect  defenses  to  any  demand,  however  large,  though 
without  a  shadow  of  merit,  by  a  mere  failure  to  appear  and 
defend,  (but,  by  any  law  or  decision  which  would  prevent  his 
appearance  or  cut  oflf  his  opportunity  to  make  defense,  he 
would  be  more  eflfectually  robbed  of  his  money  than  if  it  were 
taken  from  him  by  a  highwayman.  It  must  be  voluntary  and 
free  from  constraint,  else  it  is  not  binding.  Nor  can  he  be 
deprived  of  any  other  legal  right  except  by  his  own  volun- 
tary act.  He  has  a  perfect  right  to  remain  out  of  court  un- 
til regularly  and  legally  brought  in,  and,  if  an  attempt  is 
made  to  bring  him  in  irregularly,  he  has  a  perfect  right  to 
object,  on  the  ground  of  irregularity,  in  proper  time,  and 
manner.  To  force  him  to  waive  it,  by  saying,  if  he  does  not 
do  so,  he  can  make  no  defense  on  the  merits,  is  a  palpable  ^ 
denial  of  a  legal  right.  He  must  then  determine  whether  he 
will  risk  his  whole  case  on  the  question  of  insufficiency  of 
the  writ  or  return,  as  the  case  may  be,  however  full  and  com- 
plete he  might  be  able  to  make  his  defense  on  the  merits,  or 
waive  the  defect  and  submit  himself  to  a  jurisdiction  not  law-  ^ 
fully  obtained,  in  order  to  prevent  his  being  forever  deprived 
of  his  defense  in  case  his  objection  to  the  writ  or  return 
should  prove  to  be  not  tenable.  A  test  of  the  court's  juris- 
diction could  never  be  made  except  at  great  peril,  a  result  oi^ 
which  would  be  that  no  attempt  to  do  so  would  ever  be  made- 
in  a  case  in  which  defense  on  ^e  merits  could  be  made.  In 
order  to  do  so,  it  would  be  necessary  to  suffer  a.  judgment 
by  default,  then  go  back  to  tli€  same  cq^tt  with  a  motion  to 
set  it  aside  for  insufficiency  of  process,  vainly  ask  the  court 
to  reverse  itself,  suffer  the  same  adverse  ruling,  and  then,  if 
possible,  obtain  a  writ  of  error  from  this  Court  and  reverse 
the  judgment  for  the  defect  in  process  alone,  and,  on  failure 
of  that,  to  be  forever  barred  of  any  defense  on  the  merits. 
For  the  court  to  present  to  a  party  the  alternative  of  waiving 
a  jurisdictional  defect  or  giving  up  his  defense,  and  compel  him 
to  choose,  is  not  to  allow  a  voluntary  submission  to  its  juris- 
diction, but  to  coerce  such  submission  or  a  relinquishment  of 
the  defense  on  the  merits,  however  ample  and  just  it  may  be. 
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and  grive  to  the  plaintiff  what  he  is  clearly  not  entitled  to — 
the  appearance  of  the  defendant  without  process  or  relin- 
quishment of  defense  in  that  action.  How  can  the  action  of 
a  court,  in  arbitrarily  taking  from  one  man  a  right,  trivial 
and  unimportant  though  it  be,  and  conferring  it  upon  another, 
be  justified,  either  legally  or  morally?  Is  the  right  to  stay 
out  of  court  until  legally  brought  in  worth  nothing?  Is  pro- 
cess a  mere  idle  formality?  If  so,  why  allow  a  default  judg- 
ment to  be  set  aside  for  want  of  it?  That  this  will  be  done 
all  admit,  and,  in  admitting,  confess  that  the  acquisition  of 
jurisdiction  by  process  is  a  matter  of  substance  and  not  of 
form.  To  say  in  the  same  breath  that  a  man  may  not  test  it 
without  surrendering  his  defense  to  the  merits  is  squarely  and 
flatly  inconsistent,  contradictory  of  the  admitted  nature  of 
the  right,  and  violative  of  law  in  that  it  forcibly  deprives  the 
citizen  of  k  substantial  legal  right.  To  say  that  the  office  of 
process  is  to  bring  the  defendant  into  court  and  that,  after 
his  appearance,  it  is  wholly  unimportant  and  may  be  disre- 
garded, falls  far  short  of  justifying  the  ruling.  His  appear- 
ance is  involuntary.  He  must  come  or  risk  everything  on 
the  question  of  insufficiency  of  the  process.  If  he  does  not, 
a  judgment  by  default  goes  against  him,  forever  precluding 
any  defense,  be  it  a  release,  payment,  fraud  or  what  not,  un- 
less he  can  have  it  set  aside  for  the  defect  in  the  process  or 
some  other  error.  It  puts  him  under  compulsion  from  the 
/moment  of  service.  The  court  has  laid  its  powerful  hand  up- 
on him  and  will  render  judgment  against  him  without  a  hear- 
ing if  he  does  not  bring  to  its  attention  the  defect  in  its  pro- 
cess and  ask  to  be  discharged.  For  the  court  to  say,  upon 
such  compulsory  appearance  and  protest  against  jurisdiction, 
now  that  you  are  here,  you  must  stay,  no  matter  how  you 
were  dragged  in,  is  but  bitter  mockery,  utterly  inconsistent 
with  the  principles  of  the  law,  eulogized  in  these  days  of  en- 
lightenment for  their  justice  and  fairnass  even  in  those  i)eriods 
ill  which  society  was  comparatively  crude  and  barbarous^ 

The  large  power  of  a  justice  to  set  aside  judgments  by  de- 
fault and  allow  full  defense  afterward,  under  section  70  of 
chapter  50  of  the  Code,  may  justify  the  rule  adopted  in  Rail- 
way Co,  V.  Wright^  and  similar  power  is  no  doubt  vested  in 
courts  of  record  in  those  states  in  which  the  Code  system  has 
been  adopted,  such  as    Colorado,  California,  Nebraska  and 


Digiti 


zed  by  Google 


W.  VaJ  Fkher  v.  Crowley.  323 

others.  But  the  common  law  courts  in  this  State  have  no 
authority  to  set  aside  a  judgment  unless  there  be  error  in  the 
record  or  fraud  on  the  part  of  the  defendant.  As  to  whether 
there  is  a  defense  to  be  made  they  make  no  inquiry  upon  a 
motion  to  set  aside  for  error. 

To  test  the  sufficiency  of  the  summons,  the  appearance  must 
be  special,  of  course,  but  it  is  not  necessary  in  a  court  of  re- 
cord to  make  the  order,  plea  or  motion  expressly  state  that 
the  appearance  is  only  for  the  purpose  of  excepting  to  the 
jurisdiction.  Layne\,  Railroad  Co,^  35  W.  Va.  438,  at  point 
2  of  the  syllabus,  says  the  defendant  must  so  state  in  submit- 
ting his  motion,  but  that  case  originated  in  a  justice's  court 
in  which  there  need  be  no  formal  pleadings  or  records.  Here 
there  was  a  motion  to  quash,  without  any  suggestion  of  an 
appearance  for  any  other  purpose,  and  to  the  overruling  of 
the  motion,  an  exception  was  taken,  and  then  the  plea  was 
tendered.  In  Layne  v.  Railroad  Co,  the  defendant  submit- 
ted a  motion  to  quash  and  a  motion  to  continue  at  the  same 
time.  This  was  correctly  held  to  be  a  general  appearance  in  ^ 
the  absence  of  any  statement  of  a  special  appearance  for  the 
puri)ose  of  moving  to  quash.  Graves  v.  Coxinty  Courts  42  W. 
Va.  587,  seems  to  impliedly  hold  that  if  the  record  show  that  a 
defendant  came  into  court  without  saying  he  came  for  a  special 
purpose,  his  appearance  is  presumed  and  taken  to  have  been  a 
general  appearance,  but  the  record  showed  that  the  case,  com- 
menced by  notice,  had  been  docketed  and  the  cause  removed  to 
another  court,  on  motion,  after  appearance,  and  before  any  ex- 
ception to  the  notice  was  taken.  Hence  the  record  showed  more 
than  mere  presence  in  court.  Here  the  record  as  a  whole  neg-  \ 
atives  any  intent  to  voluntarily  submit  to  the  jurisdiction.  An 
immediate  and  direct  attack  was  made  upon  the  writ,  and  an 
exception  to  the  action  of  the  court  in  refusing  to  quash  it 
put  upon  the  record.  However  it  may  be  when  the  objec- 
tion is  insufficiency  of  service,  and  defectiveness  of  the  sum- 
mons in  a  justice's  court,  the  uniform  holding  by  this  Court 
has  been  that  where  the  writ  commencing  an  action  in  a  court 
of  record  is  excepted  to  before  any  plea  has  been  tendered  or 
continuance  had,  or  other  step  taken,  importing  a  general  ap-  V 
pearance,  the  defendant  is  deemed  not  to  have  waived  or  lost  )  ^ 
the  benefit  of  his  motion,  if  an  exception  was  taken  and  saved,  I 
although  he  afterward  plead  to  the  merits  and  went  to  trial. 
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His  intent  is  shown  by  the  state  of  the  record  at  the  time  the 
plea  was  tendered  and,  for  obvious  reasons,  not  by  what  sub- 
sequently took  place.  Gon/mn  v.  /SV^W,  1  W.  Va.  1;  (7uip' 
man  v.  Maltlwid,  22  W.  Va,  329;  Price  v.  Pinn^lU  4  W.  Va. 
296;  Steele  v.  IlarhieHS,  9  W.  Va.  13. 

For  the  foregoing  reasons,  the  judgment  must  be  reversed, 
the  summons  quashed  and  the  action  dismissed  with  costs  both 
in  this  Court  and  the  court  below. 

Reverned, 

Sanders,  Judge,  {dlnnentlng  In  part): — 

I  agree  that  the  judgment  should  be  reversed.  The  court 
refused  to  permit  the  defendants  to  plead,  because  the  plain- 
tiff had  filed  with  his  declaration  the  affidavit  as  provided  by 
section  46,  chapter  125,  of  the  Code.  If  this  affidavit  was 
such  as  is  required  by  that  section,  then  it  was  proper  to 
refuse  to  i)ermit  the  defendants  to  plead,  unless  their  plea 
was  verified  by  affidavit,  as  recjuired  by  that  section;  but 
the  affidavit  filed  with  the  plaintiff's  declaration  is  not  suffi- 
cient. It  was  made  in  the  State  of  New  York,  and  sworn  to 
before  a  notary  pul)lic  of  that  State,  and,  in  order  to  have 
l)een  good,  there  should  have  been  annexed  thereto  a  certifi- 
cate of  the  clerk  or  other  officer  of  a  court  of  record  of  that 
State,  under  his  official  seal,  verifying  the  genuineness  of  the 
signature  of  the  notary,  and  his  authority  to  administer  the 
oath,  as  provided  by  section  31,  chapter  130,  of  the  Code, 
and,  therefore,  the  court  erred  in  refusing  to  i)ermit  the 
defendants  to  plead. 

But  I  cannot  agree  with  the  other  members  of  the  Court 
that  the  action  should  be  dismissed  on  the  ground  that  the 
process  is  void.  This  writ  summoned  the  defendants  ''to 
appear  l>efore  the  judge  of  our  circuit  court  of  Cabell  county 
at  rules  to  be  held  in  the  clerk's  office  of  said  court  on  the 
first  Monday  in  l)eceml)er  next,"'  etc.  The  day  on  which 
the  defendants  were  cited  to  appear  was  the  day  fixed  by  law 
for  holding  a  term  of  the  circuit  court  of  said  county;  thei-e- 
fore,  the  rules,  which,  but  for  said  term  of  court,  would 
have  been  held  in  Decemter,  teginning  on  the  first  Monday, 
were  held  on  the  last  Monday  in  November  preceding.  The 
defendants  were  bound,  under  the  law,  to  know  that  the  first 
Monday  in  Decemter  was  not  a  rule  day,  and  were,  also. 
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compelled  to  know,  and  did  know,  as  a  matter  of  law,  that 
the  day  to  which  the  writ  was  made  returnable  was  the  first 
day  of  a  term  of  the  circuit  court.  They,  therefore,  could 
not  have  been  mistaken  as  to  when  they  should  appear.  It 
is  said  they  were  summoned  to  appear  at  rules^  but  this  can- 
not be,  because  the  api)earance  day  was  named,  and  they 
knew  it  was  not  a  rule  day,  but  the  first  day  of  court.  The 
words,  "at  rules  to  be  held  in  the  clerk's  office  of  said  court," 
should  be  treated  as  a  surplusage,  and,  when  we  do  this,  we 
have  a  writ  summoning  the  defendants  "to  appear  before 
the  Judge  of  our  circuit  court  of  Cabell  county  on  the  first 
Monday  in  December  next,"  etc.  How  can  it  be  said  that 
there  could  have  been  any  doubt  in  the  minds  of  the  defend- 
ants as  to  what  day  they  should  appear?  It  was  specifically 
named  in  the  writ,  and,  therefore,  it  was  absolutely  certain, 
as  to  when  they  should  appear.  Then,  under  our  statute, 
a  process  can  be  made  returnable  to  the  first  day  of  a  term 
of  the  circuit  court.  Therefore,  we  have  this  writ,  specify- 
ing a  certain  day  upon  which  the  parties  are  to  appear,  and, 
also,  having  it  returnable  at  a  date  to  which,  under  the  law, 
it  can  properly  te  returned.  Therefore,  it  seems  that  the 
only  complaint  that  can  be  urged  is  as  to  the  obscurity  in  the 
writ  as  to  whether  the  parties  should  appear  at  rules  or  at 
court,  but,  when  we  come  to  consider  that  the  day  on  which 
this  writ  was  made  returnable  was  not  a  rule  day,  but  the 
first  day  of  a  term  of  court,  its  meaning  seems  to  be  perfectly 
plain,  and,  if  so,  it  cannot  be  considered  void.  The  first  case 
referred  to  by  Judge  Poffenbarger,  in  rendering  the  opin- 
ion of  the  Court,  to  show  that  this  writ  is  void,  is  I[yle  v. 
JFbrdy  2  Rand.  1,  and  he  refers  to  this  decision  as  being  bind- 
ing upon  this  Court.  This,  of  course,  I  admit,  but  I  do  con- 
trovert its  applicability  to  this  case.  The  decision  of  ITyle 
V.  J^(/rd  was  based  upon  an  entirely  diflferent  statute  f  roiti 
the  one  which  controls  the  writ  in  this  case.  Sections  69 
and  70,  chapter  128,  Code  of  Virginia,  1819,  provide: 

"69.  The  rules  in  the  clerk's  office  of  the  county  and  cor- 
poration courts,  of  the  superior  courts  of  law,  and  the  gen- 
eral court,  shall  be  holden  on  the  first  Monday  in  every 
month,  and  may  be  continued  from  day  to  day,  not  exceed- 
ing six  days. 

70.     Every  writ  of  capiuH  ad  respoiideiidum  or  scire  facias^ 
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every  summons  to  answer  any  action,  and  every  »ubp(Bna  in 
chancery  issuing  from  the  clerk's  office  of  any  such  court, 
shall  be  returnable,  at  the  option  of  the  plaintiff,  either  to 
the  first  day  of  the  next  succeeding  term,  or  in  the  clerk's 
office  to  some  previous  rule  day,"  etc. 

This  statute  authorizes  the  return  of  process  on  any  Mon- 
day^ whether  it  be  the  first  day  of  a  term  of  court  or  not, 
while  our  statute  directs  all  process  to  be  I'eturnable  at  rules 
or  on  the  first  day  of  a  term  of  circuit  court,  and  also  pro- 
vides that  where  the  term  of  a  circuit  court  begins  on  the  first 
Monday  of  a  month,  that  then  the  rules  for  that  month  shall 
be  held  on  the  last  Monday  of  the  preceding  month.  Judge 
Greex,  in  delivering  the  opinion  of  the  Court  in  Kyh  v.  Ford 
says:  ''The  act  of  1819,  before  cited,  directs  that  all  process 
shall  be  returnable  either  to  the  first  day  of  the  next  court, 
or  to  some  previous  rule  day.  The  process  in  this  case  was 
not  returnable  either  to  the  court  or  to  a  previous  rule  day, 
the  rule  day  to  which  it  was  returnable  and  the  first  (lay  of 
court  being  the  same."  The  process  in  the  case  of  Kyle  v. 
Ford^  was  returnable  at  rules  to  be  held  on  a  day  which  was 
the  first  day  of  a  term  of  court,  and,  also,  a  rule  day.  The 
act  of  1819,  before  cited,  directs  that  all  process  shall  be 
returnable  either  to  the  first  day  of  the  next  court,  or  to 
some  previous  rule  day.  Therefore,  this  process  was  not 
good  as  a  process  returnable  to  rules,  because  it  was  made 
returnable  to  a  rule  day  which  was  also  the  first  day  of  a 
term  of  court,  and  not  to  a  prevlom  rule  day;  and  it  was  not 
good  as  a  process  returnable  to  court,  because,  while  made 
returnable  to  a  day  which  was  the  first  day  of  a  term  of  court, 
it  was  made  returnable  to  rules,  and  under  the  statute,  rules 
were  held  in  the  clerk's  office  on  that  day.*  The  line  of 
demarcation  between  the  case  of  Kyh  v.  Ford  and  the  case 
we  have  in  hand,  is,  that  under  the  Virginia  statute  of  1819, 
the  -drst  Monday  in  every  month  was  a  rule  day,  whether  the 
first  day  of  a  term  of  court  or  not;  while,  under  our  statute, 
when  the  first  Monday  in  a  month  is  a  court  day,  the  rules 
for  that  month  are  held  on  the  last  Monday  in  the  preceding 
month. 

The  case  of  Cod<i  v.  Thompson^  39  W.  Va.  67,  wherein 
the  Court  held  that  process  returnable  to  a  day  which  was 
not  a  lawful  return  day,  is  void,  is  relied  upon  to  support 
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the  view  that  the  writ  in  this  case  is  invalid,  but  the  Coda 
and  Thmnpson  Case  bears  no  analogy  whatever  to  the  case  we 
have.  That  was  where  an  attachment  was  issued  on  the  10th 
day  of  April,  1893,  requiring  a  garnishee  to  appear  on  the 
first  day  of  the  September  term,  1893,  of  the  circuit  court  of 
Wayne  county,  passing  over  aa  intervening  May  term, 
instead  of  requiring  appearance  at  the  next  term  after  the 
date  of  the  order,  as  required  by  section  5,  chapter  6,  Code 
1891.  This  decision  was  clearly  right  in  holding  this  writ 
void,  because  it  was  returnable  at  a  day  to  which  it  could  not 
lawfully  be  returned;  but  the  writ  in  this  case  was  returned 
to  a  lawful  return  day,  as  hereinbefore  referred  to. 

The  case  of  Latdley's  Admr.  v.  Bright,  17  W.  Va.  779,  is 
a  case  where  a  process  was  not  signed  by  the  clerk,  and  in 
which  a  judgment  by  default  was  rendered  against  several 
defendants  and  the  Court  held  that  the  judgment  should  be 
reversed,  but  did  not  hold  the  writ  void. 

Judge  Braxnon,  in  delivering  the  opinion  in  the  case  of  J/i7- 
hr  v.  Zelglci\  44  W.  Va.  485,  held  that  an  attachment  not  signed 
by  the  clerk  is  not  void,  but  only  voidable;  and  amendable. 

And  in  the  case  of  A)nhlr/\  truntee  v.  Leach,  it  was  held 
that  a  writ  was  not  void  because  its  date  was  blank  and  it 
was  not  signed  l)y  the  clerk;  and  Judgk  Greex,  in  deliver- 
ing the  opinion  of  the  Court  in  that  case,  speaking  of  void 
and  voidable  process,  and  illustrating  them  under  different 
heads,  says:  '*As  an  example  of  the  proceedings  of  a  court 
l>eing  void  in- the  third  sense  of  this  word,  as  above  explained, 
I  may  refer  to  the  case  where  no  process  has  been  served  on 
the  defendant  against  whom  proceedings  are  being  had.  The 
proceedings  are  not  void  in  the  first  or  broadest  sense  of  this 
word.  These  proceedings  are  not  necessarily  mere  nullities; 
nor  are  they  voidable  proceedings,  for  they  do  not  require 
to  }:^e  avoided.  They  are  usually  called  void,  and  perhaps 
properly  so,  as  we  have  no  other  word  in  our  language  which 
can  be  applied  to  them  except  void  and  voidable,  and  it  is 
obvious  that  voidable  cannot  be  properly  applied  to  them. 
Yet  they  are  not  necessarily  nullities,  or  void  absolutely  and 
incurably,,  because  the  authorities  all  agree  that  they  can  be 
confirmed.  And  they  are  confirmed  by  the  defendant  appear- 
ing in  the  case  and  submitting  his  case  to  the  judgment  of 
the  court,  or  by  pleading  in  bar  to  the  action.'' 
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In  my  judgment,  the  authorities  cited  to  support  the  view 
of  the  Court  that  this  writ  is  void,  have  no  application.  None 
of  them  are  in  point,  nor  do  they  bear  any  analogy  to  this 
case.  I  am  clearly  of  the  opinion  that  this  writ  is  not  void, 
and  the  most  that  can  be  said  against  it  is  that  it  is  irregular; 
and,  if,  irregular,  it  is  certainly  prox)er  to  allow  an  amend- 
ment 

5ut,  assuming  that  the  writ  is  void,  it  was  cured  by  the 
(ppearance  of  the  defendahts*and  their  voluntary  submission 
toTfte^iurisdiction  of  the  cojh^.  The  only  purpose  of  a  writ 
is  to  notify  a  defendant  ot  a  proceeding  to  l>e  filed  against 
him,  and  when  he  comes  into  court,  the  writ  has  performed 
all  of  its  functions.  It  is  no  part  of  the  pleadings,  and  after 
the  appearance  of  the  parties,  it  has  lost  its  usefulness,  and 
when  the  defendant  comes  in  response  to  its  call,  it  is  thereby 
made  to  api)ear  that  its  purpose  has  been  fully  accomplished. 
The  authorities  almost,  if  not  quite,  unanimously  hold  that 
where  a  defendant  api)ears  for  any  other  purpose  than  to 
take  advantage  of  a  defect  in  the  return  of  service, 
or  process,  or  to  object  to  the  jurisdiction,  that  he  waives  all 
defects  in  the  writ,  and  return  of  service,  and  cannot  after- 
wards be  heard  to  interi)ose  an  objection.  "The  object  of 
process  is  to  bring  a  party  into  court.  A  judgment  1^  de- 
fault with  process  badly  executed  would  not  be  legal.  \  "By 
api)earance  to  the  writ  in  any  case,  for  any  other  purpose  than 
to  take  advantage  of  the  defective  execution  or  the  non-execu- 
tion of  process  the  defendant  places  himself  precisely  in  a 
situation  in  which  he  would  be  if  process  were  executed  upon 
him,  and  he  thereby  waives  all  objections  to  the  defective 
execution  or  the  non-execution  of  process  upon^4iim."  Banlcof 
the  Valley  v.  Banh  of  Berkeley,  3  W.  Va.  38^  And  in  the 
case  of  Haraey  v.  Shipwith,  16  Grat.  410,  it  was  held  by 
Judge  Daniel,  in  delivering  the  opinion  of  the  court:  "The 
object  of  the  writ  is  to  apprise  the  defendant  of  the  nature 
of  the  proceeding  against  him.  The  fact  of  his  taking  or 
agreeing  to  a  continuance  is  evidence  of  his  having  made 
himself  a  party  to  the  record,  and  of  his  having  recognized 
the  case  as  in  court.  It  is  too  late  for  him  afterwards  to  say 
that  he  has  not  been  regularly  brought  into  court.''  The 
case  of  Mahaney  v.  Keph/irt,  15  W.  Va.  609,  is  to  the  same 
effect.     Judge  Poffenbarger  says,  in  Parker  v.   B.  cfe  Z. 
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Asso.^  46  S.  E.  (W.  Va.)  811:  "The  second  summons  though 
insufficient  and  void,  was  only  a  step  in  the  action  after  com- 
mencement, and  therefore  an  irregularity  in  the  proceeding. 
By  appearing  to  the  action  generally,  therefore,  the  defend- 
ant, under  the  decisions  referred  to,   waived  the  defect." 

While  it  is  true  this  was  a  second  summons,  in  an  attach- 
ment proceeding,  which  only  became  essential  by  reason  of 
the  firet  summons  not  being  served,  yet  I  fail  to  distinguish 
the  difference.  Where  a  first  summons  is  not  served,  a  valid 
second  summons  is  absolutely  necessary;  just  as  essential  as 
it  was  to  have  a  writ  in  this  case,  and  its  validity  should  be 
tested  by  the  same  rules. 

It  is  so  elementary  that  a  general  appearance  cures  all 
defects  in  the  writ  and  return  of  service,  that  it  is  hardly 
necessary  to  cite  authority,  but  the  following  authorities  will 
be  found  to  support  that  view;  Wilfiatm  &  Roy  v.  Camp- 
ie//,  1  Wash.  153;  Buckingham  et  ah  v.  McLean^  13  How. 
150;  farrarijb  Brown  v.  The  U,  S.^  3  Pet.  459;  Cracie  v. 
Palmer,  8  Wheat.  699;  Pollard  v.  Dwlght,  4  Cranch.  428; 
Hichman  v.  Larhey^  6  Grat.  210;  Wynn  v.  Wyatt,  Admr., 
11  Leigh  584;  Steele  v.  Harhnem,  9  W.  Va.  13;  Wright  v. 
R.  R.  Co.,  50  W.  Va.  653;  Parker  v.  B.  &  L.  Ahso.,  46  S. 
E.  (W.  Va.)  811;  Thom  v.  Thorn,  47  W.  Va.  4;  Meighen  v. 
Wmiam^,  50  W.  Va.  65;  Mor^e  v.  Rector,  44  W.  Va.  202; 
Blankenship  v.  R.  R.  Co.,  43  W.  Va.  135;  Cooley  v.  Law- 
rence., 12  How.  Prac.  176;  Palmer  v.  Logan,  4  111.  56;  Bank 
V.  Tile  Co.,  105  Ind.  227;  A^idersouY.  Burchett,  48  Kan.  781; 
Lay7ie\.  R.  R.  Co.,  35  W.  Va.  438;  Fomex.  Vandervort^ 
30  W.  Va.  327. 

And,  again,  this  Cburt  has  repeatedly  held  that  in  api)earing 
specially  and  submitting  a  motion  to  quash  a  writ,  or  defec- 
tive service  thereof,  that  the  record  must  affirmatively  show 
that  the  defendant  appeared  specially  for  that  purpose,  and 
no  other.  Layrie  v.  O.  R.  R.  Co.,  35  W.  Va.  438;  Blair  v. 
Henderson,  49  W.  Va.  282;  Blankenship  v.  K  cfe  M.  Ry.  Co,, 
43W.  Va.  135.  It  is  said  that  th^se  proceedings  refer  to 
justices  of  the  peace.  W^hile  it  is  t'fue"  that  these  decisions 
were  given  in  cases  brought  from  justices,  yet  in  laying  down 
the  rule,  I  do  not  understand  that  the  Court  confined  it  to 
proceedings  before  justices,  and  I  fail  to  see  why  there  should 
be  a  different  rule.     Process  is  required  to  bring  a  person 
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before  a  justice,  and  so  it  is  in  the  circuit  court,  and  without 
which,  and  the  proper  service  thereof,  neither  court  can 
acquire  jurisdiction  of  the  person.  But  it  may  be  said  that 
parties  can  appear  before  a  justice,  and,  without  summons, 
agree  to  try  their  case;  and  that  it  takes  a  writ  to  bring  into 
life  a  suit  in  a  court  of  record;  but  this  Court  has  decided 
that  a  suit  in  the  circuit  court  can  be  commenced  by  appear- 
ance and  agreement,  without  process.  Totten  v.  Xlgfthert^ 
41  W.  Va.  800;  Hunter  v.  Stewart,  23  W.  Va.  549.  There- 
fore, there  is  no  good  reason  why  the  practice  before  a  jus- 
tice, in  this  respect,  should  l>e  different  from  the  practice  in 
the  circuit  court,  because  it  simply  involves  the  question  of 
obtaining  the  jurisdiction  of  the  person.  There  is  no  practice 
more  common  than  for  a  party  to  tile  his  declaration  or  bill  in 
open  court,  and  for  the  defendant  to  appear  thereto,  and  waive 
the  issuance  of  process.  In  the  case  of  Frank  v.  Zelgler,  46  W. 
Va.  618,  Judge  Brannon  says:  "The  object  of  service  of 
process  is  only  to  notify  perso^jTof  the  suit  and  bring  them 
under  the  power  of  the  court.  Appearance  answers  the  same 
purpose.  By  it  the  party  submits  himself  to  the  jurisdiction 
of  the  court.  .  Any  appearance,  except  to  object  to  the  juris- 
diction, as,  for  instance,  to  take  advantage  of  a  defect  in  pro- 
cess or  return,  is  a  general  appearance,  not  special,  and  will 
dispense  with  its  serviw.  Any  motion  in  the  case  will  do 
so.^'  2  Ency.  PI.  &  Pr.  6:^2-637;  and  in  6^/y/2vw  v.  County 
dmrt,  42  W.  Va.  600,  it  is  said:  "Api)earance  is  the  lirst 
act  of  the  defendant  in  court.'' 

In  this  case,  the  first  thing  to  be  done  by  the  defendant  was 
to  appear  and  suggest  the  non-residency  of  the  plaintiflfs,  and 
demand  security  for  costs;  and,  after  the  bond  had  l>een 
given,  they  then  moved  to  quiish  the  writ;  and  nowhere  does 
the  record  show  that  they  appeared  specially  for  that  pur- 
pose; and  even  if  the  record  did  so  show,  the  very  act  of  the 
appearance  to  suggest  the  non-residency  of  the  plaintiff,  be- 
fore the  making  of  such  motion,  would  defeat  it  when  made. 
Can  it  be  said  that  the  appearance  and  asking  for  security  for 
costs  was  not  a  voluntary  appearance;  was  not  a  submission 
to  the  jurisdiction  of  the  court;  was  not  an  acknowledgment 
that  the  process  of  the  court  had  been  served  upon  them,  and 
that,  by  reason  of  that,  they  came,  and  when  they  did  come, 
instead  of  making  their  first  act  that  of  taking  advantage  of 
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the  claimed  defects,  came  in,  and  voluntarily  made  a  motion 
for  security  for  costs,  and  thereby  acknowledged  the  juris- 
diction of  the  court  over  them.  ^^iThe  making  by  a  person 
in  a  cause  of  any  motion  which  involves  the  merits,  a  motion 
for  a  change  of  venue,  for  a  continuance — especially  when 
the  motion  is  granted; — to  discharge  an  order  of  arrest,  to 
dismiss  the  cause  on  appeal,  to  modify  judgment,  for  secur- 
ity .for  costs,  to  set  aside  a  default,  or  to  strik^i  petition  from 
the  files,  constitutes  a  general  appearance."/  3  Cyc,  508, 
and,  also,  Rayinoivd  v.  Strin^^  14  Neb.  2Z^\/Healy  v.  AuH- 
man,  6  Neb.  349,  hold  that  a  motion  for  security  for  costs  is 
a  general  appearance;  and  I  have  been  unable  to  find  a  single 
case,  or  any  authority  to  the  contrary,  except  Collier  v.  Jitor- 
gnn'^s  Laiiufiafui,  etc.,  R,  Co,,  41  La.  Ann.  41,  which,  under 
a  statute  of  Louisiana,  was  given  the  right  to  make  an  ap- 
pearance to  ask  for  security  for  costs  without  being  regarded 
as  having  entered  a  general  appearance.  To  decide  otherwise 
in  this  case  is  to  depart  from  the  well  established  rule  that 
this  Court  has  laid  down  that  an  appearance  for  any  other 
puri)ose  except  to  take  advantage  of  a  defective  writ,  or  the 
return  of  service,  is  a  general  appearance,  and  operates  as  a 
waj^^r  of  all  defects  in  the  writ  and  return  thereof. 
Assuming,  however,  that  the  defendants  did  make  a  si)ecial 
api)earance,  as  is  required  by  the  decisions  of  this  Court, 
still  this  action  should  not  be  dismissed,  because  they  did  not 
see  proper  to  stand  upon  their  special  appearance,  but,  after 
the  court  had  ruled  adversely  to  them,  they  tendered  their 
plea  in  bar,  thereby  waiving  all  defects  in  the  writ;  saying^ 
the  court,  notwithstanding  my  motion  has  been  overruled,'^  I 
am  willling  to  appear  and  plead,  and  do  now  offer  to  plead. 
Is  there  anything  compulsory  about  it?  Did  not  the  defend- 
ants have  the  right  to  stand  on  their  motion,  and,  in  all  rea- 
son khd  justice,  should  they  not  be  required  to  stand  upon 
it?  >^d,  if  they  choose  not  to  do  so,  and  come  into  court 
and  contest  the  plaintiff's  case,  they  ought  to  be  estopped  to 
deny  that  the  court  had  jurisdiction.  To  permit  such  prac- 
tice will  bear  no  good  fruit,  but  its  product  will  be  the 
encouragement  of  frivilous  technicalities  in  the  trial  of  cases, 
injustice  to  litigants,  and  long  delay  in  having  their  rights 
determined.  This  view  was  taken  by  this  Court  for  the  first 
time  in  the  case  of  C.  ck  O.  Ry.  Co,    v.   Wright,  50  W.  Va. 
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653.  Judge  Dext,  in  delivering  the  opinion  of  the  Court  in 
this  case,  says:  ''The  purpose  of  tjier-swvice  of  summons  is 
to  bring  the  defendant  into  court.  \If  he  comes  voluntarily 
and  presents  his  case,  he  obviates  the  nfeeessity  of  summons.  It 
is  absurd  to  hold  that  a  defendant  is  in  court  to  try  his  case 
and  if  the  judgment  be  for  him  it  is  valid,  while  if  it  be 
,    against  him  it  is  invalid,  for  while  he   is   actually   in,   he  is 

(technically  out  of  court.  In  for  his  own  purposes, 
but  out  for  all  other  purposes.  It  is  a  trial  if  he  wins, 
but  not  a  trial  if  he  loses.  The  provisions  of  the 
statute  in  relation  to  the  service  of  summons  were  made 
for  the  protection  of  defendants  without  notice,  and  not 
to  enable  those  with  notice  to  escape  just  obligations 
and  defeat  the  ends  of  justice."  "In  many  jurisdictions  the 
rule  is  well  settled  that  where  a  defendant  appears  specially, 
any  error  of  the  court  in  deciding  advers&ly  to  him  is 
waived  by  a  subsequent  general  appearance.!/  3  Cyc,  525. 
The  various  States  holding  this  doctriije  are:  Alabama, 
Arkansas,  California,  Colorado,  Florida,  Idaho,  Iowa,  Mich- 
igan, Missouri,  Nebraska,  Oregon,  AVisconsin,  and,  in  my 
view,  the  case  of  C.  dc  O,  By,  Co.  v.  Wright,  adds  West 
Virginia  to  this  list;  as  will  be  seen  from  the  following  cases, 
and  many  others  that  could  be  cited,  from  these  States  on 
this  point:  La)apley\.  Beavers^  25  Ala.  534;  Burrmv.  ^Vwe, 
2  Ark.  33;  &/>/•«  v.  Starhird,  7  Cal.  225;  Buhy  Chief  Mn., 
etc.,  V,  Gurley,  17  Col.  199;  Stephemw.  BradJey,  24Fla.  201. 
Converse  Y.  Warren.,  4  la.  158;  Morrw  v.  Milhr.,  40  Pac. 
{Idaho),  60;  Dailey  v.  Kennedy,  64  Mich.  208;  Kromki  v. 
Mo,  Pac.  B.  Co.,  77  Mo.  362^  Walker  v.  Turner,  27  Neb. 
103;  SeaJey  v.  Cal.  Lumber  Co.,  19  Oreg.  94;  Coffee  v.  Chip- 
pe^ra  I^alh,  26  Wis.  121.  I  regard  this  as  the  better  rule, 
and  one  founded  in  reason  and  justice. 

It  is  true  the  proceeding  in  the  case  of  C.  (&  O.  By.  Co. 
V.  Wright  was  prohibition,  but  the  principle  decided  was 
the  same  as  we  have  in  this  case,  and  was  the  real  and  only 
point  in  that  case,  and  I  regard  it  as  directly  applicable 
here. 

For  the  foregoing  reasons,  I  think  the  judgment  should  be 
reversed,  but  I  do  not  agree  to  dismiss  the  action. 

Note  by  Braxnon,  President: 

There  is  much  force  in  the  position  of  Judge  Sanders. 
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The  party  appeared  and  had  notice  of  the  suit;  but  by  several 
cases  the  writ  was  void,  and  not  amendable. 

Were  it  not  that  I  feel  myself  bound  by  Ki/h  v.  Ford^  2 
Rand.  1,  Coda  v.  Ttvompaon^  39  W.  Va.  68,  and  other  cases, 
I  would  agree  with  Judge  Sanders.  On  this  line  the  Vir- 
ginia court  held  that  the  objection  that  a  writ  is  returnable 
to  a  day  not  a  legal  return  day  may  be  made  for  the  first  time 
on  appeal.     McAllister  v.  Givggenheinier^  21  S.  E.  475. 


CHARLESTON  l«^! 


Ray  v.  Chesapeake  &  Ohio  Railway  Co. 
Submitted  February  22,  1905.      Decided  March  7,  1905. 

1.  Railroad  Companies — Injury  to  Peraons  on  Track — Negligence. 

A  railroad  company  is  liable  for  damages  for  injury  to  any  per- 
son on  its  tracks,  whether  at  a  public  crossing  or  elsewhere, 
arising  from  careless  and  negligent  running  of  the  train,     (p.  334.) 

2.  Declaration — Defectire  Cou?it — Demurrer. 

If  one  count  of  a  declaration  is  good,  another  bad,  though  there 
was  a  demurrer  to  the  declaration  and  each  count,  a  general  ver- 
dict will  be  good,  and  reversal  will  not  be  made  on  account  of  the 
bad  count,     (p.  335.) 

3.  Syllabus  Approved. 

As  to  reading  law  in  argument  to  a  jury,  the  syllabus  in  Gregory 
V.  Ohio  River  R,  Co,,  37  W.  Va.  (506,  is  reaffirmed,     (p.  339.) 

4.  Argument  of  Coutss^i,— Residing  Law  to  Jury, 

A  court  may  and  should  refuse  to  allow  counsel  to  read  law 
books,  either  text  books  or  reports,  in  addressing  the  jury,  if  ob- 
jected to.     (p      339.) 

0.    Argument  of  Counsel — Reading  Law  to  Jury — Ohjertion — Error, 

Reading  reports  of  decisions  giving  evidence  or  facts  involved  in 
decided  cases  more  or  less  similar  in  character,  if  objected  to, 
should  not  be  allowed,  and  its  allowance,  over  objection,  is  reversi- 
ble error,     (p.  341.) 

6.    Dedication  of  Streets  by  Usage. 

A  street  in  a  town,  crossing  a  railroad,  dedicated  to  public  use, 
and  used  for  twenty-five  years  by  the  general  public,  on  w^hich  the 
railroad  company  has  for  years  itself  maintained  a  crossing  for  ve- 
hicles and  foot  passengers,  and  erected  a  whistling  post  calling  for 
warning  signals,  and  a  warning  board  at  the  crossing  having  on  it 
the  words,  '*Look    out  for   locomotive.    Railroad  Crossing,"  and 
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sometimes  worked  for  repair  by  town  labor,  is  a  public  street  with- 
in the  meaning  of  Code,  chapter  54,  section  61,  though  no  order  of 
the  town  council  can  be  produced  showing  acceptance  by  the 
town  of  such  dedication,  or  the  establishment  or  recognition  of 
the  street  by  the  council,     (p.  336.) 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  A.  S.  Ray,  administrator  of  Annie  S.  Ray, 
against  the  Chesapeake  &  Ohio  Railway  Company'.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 

Heveraed. 

SiMMS  &  Enslow,  for  plaintiff  in  error, 
Williams,  S<X)tt  &  Lovett  for  defendant  in  error. 

Brannon,  President: 

Annie  S.  Ray,  a  child  of  ten  years,  was  struck  and  killed 
by  a  train  of  the  Chesapeake  and  Ohio  railroad  while  she  was 
crossing  the  railroad  tracks  at  a  street  crossing  in  the  town 
of  Milton,  and  her  administrator  brought  an  action  in 
the  circuit  court  of  Cabell  county  against  the  railroad 
company,  and  recovered  a  verdict  and  judgment  for  $2,- 
900.00  damages. 

The  company  assigns  it  as  error  that  the  demurrer  to  the 
declaration  was  not  sustained.  The  only  question  which  is 
here  worth  considering,  or  is  relied  upon  by  counsel,  arises 
on  two  of  the  four  counts.  It  is  urged  that  those  two  counts 
I  are  bad  because  they  show  no  duty  on  the  part  of  the  com- 
pany to  Annie  Ray,  since  they  do  not  state  whether  she  was 
a  passenger  on  the  train,  an  employee,  a  licensee  or  a  tres- 
passer. Though  the  first  count  says  that  the  railroad  crosses 
a  public  street  called  Smith  street,  strangely  enough  it  does 
not  show  what  the  street  has  to  do  with  the  case.  It  does 
not  say  that  the  child  was  struck  while  passing  along  the 
street.  It  simply  avers  that  the  defendant  so  carelessly  and 
negligently  managed  the  train  that  it  struck  the  child. 
Though  it  does  not  say  that  the  child  was  struck  while  on 
the  street  and  crossing  the  track,  as  was  the  case,  yet  if  she 
was  struck  anywhere,  on  the  street  or  elsewhere,  by  reason 
of  negligent  running  of  the  train,  the  liability  exists.  If  a 
train  kills  a  tresspasser  on  its  track,  by  negligence,  it  is  lia- 
ble.    The  count  avers  that  the  train  was  pursuing  the  track. 
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and  struck  the  child;  and  it  is  fair  to  say  that  the  child  was 
on  the  track,  or  very  near  it,  and  was  thus  struck.  The  case 
of  B.  cfe  O.  R.  Co.  V.  Whittington,  29  Grat.  805,  does  hold 
that  the  declaration  must  state  whether  the  person  injured 
was  a  passen^r  employee,  licensee  or  what;  but  we  think 
that  that  case  forgets  the  rule  that  some  duty  is  owing  by  a 
railroad  company  to  any  one,  even  a  trespasser,  on  its  track 
an^'where,  whether  at  a  crossing  or  not.  At  any  rate,  we 
cannot  follow  that  case  in  disregard  of  Bias  v.  Raihcay^  46 
W.  Va.  349.  But  in  the  B.  i&  O,  Case  the  count  was  not 
Bs  good  as  in  this  case,  since  it  simply  alleged  that  the  de- 
fendant conducted  itself  so  negligently,  carelessly  and  un- 
skilfully as  to  inflict  on  Whittington  severe  bodily  injury 
not  saying  how,  whereas  the  counts  in  this  declaration  say 
that  the  train  was  by  negligence  driven  against  the  child  on 
the  track.  The  same  is  to  be  said  of  the  second  count.  It 
mentions  no  street,  but  simply  alleges  that  the  defendant 
negligently  and  carelessly  drove  its  train  against  the  child 
and  killed  her.  If  even  I  am  wrong  in  saying  that  counts 
one  and  two  are  bad,  as  the  third  and  fourth  counts  are  good, 
the  verdict  being  general,  not  on  any  particular  count,  the 
bad  counts  cannot  reverse,  as  section  13,  chapter  131,  Code, 
says  that  where  there  are  several  counts,  one  of  which  is 
faulty,  if  entire  damages  are  given,  the  verdict  is  good.  As 
you  cannot  say  on  which  count  the  jury  found,  the  common 
law  said  that  no  judgment  could  be  given;  but  the  statute 
changes  the  rule.  Cook  v.  Thornton^  6  Rand.  11;  2  Barton 
L.  Prac.  695. 

The  second  assignment  of  error  is  that  the  court  allowed 
oral  evidence  to  prove  that  Smith  street  had  been  used  by 
the  public  as  a  public  street,  the  claim  of  the  plaintiff,  under 
two  counts  of  the  declaration,  being  that  the  child  was  pass- 
ing along  that  street  and  crossing  the  railroad,  and  was  there 
struck  by  the  train,  and  that  the  defendant  did  not  blow  the 
whistle  or  ring  the  bell  for  alarm  as  required  by  statute  at 
public  streets.  The  defendant  contends  that  to  come  under 
this  statute  the  records  of  the  town  council  must  be  adduced 
to  show  it  to  be  a  public  street.  For  this  contention  we  are 
cited  to  Childrey  v.  Ilantington^  34  W.  Va.  466;  Boyd\, 
Woolwme,  40  W.  Va.  283;  King  v.  Talbott,  32  Id.  6;  Ball 
V.  Cox^  29  Id.  407.     Those  cases  do  not  apply  to  the  case  in 
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hand.  They  are  cases  where  the  question  was  whether  a  city 
was  liable  for  defect  in  the  street,  or  a  contest  between  own- 
ers of  land  as  to  the  existence  of  a  private  right  of  way,  or 
a  contest  between  the  public  and  the  owner  as  to  the  right 
of  a  way  over  his  land.  Surely,  section  61,  chapter  54,  Code, 
requiring  a  bell  to  be  rung  or  a  steam  whistle  to  be  whistled, 
"where  the  railroad  crosses  any  public  street  or  highway,*' 
applies  to  any  street  or  road  actually  used  by  the  public  gen- 
erally as  and  for  a  street — used  so  generally,  so  long,  as  to 
be  fairly  denominated  and  considered  a  highway,  no  matter 
that  no  record  of  its  adoption  by  the  county  court  or  council 
can  be  produced.  According  to  the  contention  of  counsel  for 
the  defendant,  this  Smith  street  iA  a  town  of  seven  hundred 
people,  dedicated  by  the  owner  twenty-five  years  before  this 
lamentable  accident,  the  dedication  accepted  by  the  public 
by  constant  general  use  for  that  time,  one  of  two  main  streets 
in  the  town  crossing  the  railroad  and  connecting  the  two  sec- 
tions of  the  town  on  the  north  and  south  sides  of  the  railroad, 
in  the  heart  of  the  town,  worked  by  the  town  authorities, 
recognized  by  the  railroad  company  itself  as  a  public  street 
by  making  and  keeping  up  a  crossing  on  this  street  over  its 
tracks,  and  erecting  a  board  at  this  crossing  having  on  it  the 
warning,  "Look  out  for  the  locomotive.  Railroad  Cross- 
sing,"  and  a  whistling  post  to  tell  engineers  where  to  give 
alarm,  is  not  such  a  street  as  to  require  the  bell  or  whistle 
alarm,  simply  because  no  order  of  council  establishing  or 
recognizing  Smith  street  can  be  found.  Surely  .that  would 
lop  oflf  mucli  of  the  usefulness  of  the  statute,  and  partially 
defeat  the 'design  of  the  Legislature.  In  Hast  v.  Railroad 
Co.^  52  W.  Va.  396,  we  hold  that  dedication  accepted  by  pub- 
lic and  generally  used  makes  a  public  highway  between  dedica- 
tor and  the  public,  though  the  dedication  is  not  accepted  by 
the  county  court,  though  not  for  the  purpose  of  charging 
the  county  with  the  maintenance  of  the  road.  General  user 
will,  for  many  purposes,  make  a  highway.  Many  cases  are 
cited  in  3  Elliott  on  Railroads,  section  1154,  for  the  proposi- 
tion that  if  the  place  has  been  used  as  a  passageway,  for  a 
long  time,  and  this  use  is  with  the  knowledge  and  permission 
of  the  railroad  company,  it  is  its  duty  to  treat  it  as  a  highway . 
From  that  late  great  work,  Thomp,  Com.  on  Negligence,  section 
1566,  I  quote:     "Under  a  statute  of  Georgia,  the  omission  to 
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blow  the  whistle  and  check  the  si>eed  of  the  tmin  on  ap- 
proaching: a  crossing  over  a  road  which,  though  used  to  a 
greater  or  less  extent  by  the  public,  has  never  bec/t  legally 
established  as  a  road,  is  not  negligence  per  se^  though  it  is 
plain  that  it  may  be  evidence  of  negligence  to  go  to  a  jury, 
under  principles  already  considered.  The  term  \iny  other 
road?  in  such  a  statute,  has  been  construed  as  referring  to 
public  highways  only,  and  not  to  private  crossings.  A  road 
which  is  openly  and  notoriously  used  as  a  highway,  and  which 
has  been  recognized  by  the  railroad  company  as  such,  by 
pZa/iXvw^  and  maintaining  it  as  a /><^AZ/6' 6V'(?/<^//?^,  is  within  the 
meaning  and  operation  of  a  statute  requiring  the  whistle  to 
be  sounded  or  the  bell  rung  on  the  approach  of  a  train  to  a 
'traveled  public  road  or  street.'  It  is  not  necessary  in  order 
to  make  a  highway  such  as  the  statute  intends,  that  there 
should  be  a  technical,  absolute  public  right  acquired  by  pre- 
scription or  otherwise.  In  the  same  State,  it  has  been  con- 
ceded that  a  public  crossing  over  a  railway  may  be  estab- 
lished by  a  sufficiently  lo7ig  user^  so  as  to  put  the  railway 
company  under  the  statutory  duty  of  giving  signals  when  its 
trains  approach  it.  But  the  same  court  has  held  that,  for  a 
railway  company  merely  to  permit  the  public  to  use  a  cross- 
ing within  a  switchyards  does  not  make  it  a  public  road  or 
street  crossing,  within  a  statute  requiring  signals  to  be 
given.  A  way  provided  by  a  railway  company  over  its  own 
grounds  to  its  depot,  has  been  held  not  to  be  a  "'trat^eled 
public  road^^"^  within  the  meaning  of  the  same  statute;  but 
this  seems  untenable.  On  the  other  hand,  evidence  that 
a  public  road  has  been  worked  and  traveled  for  ten 
or  fifteen  years  has  been  held  sufficient  to  show  that  it  is 
a  "traveled  public  road"  within  the  meaning  of  the  same 
statute.  A  statute  of  another  state  requiring  such  signals 
at  ^^ pubic  highways^ ^  is  not  limited  to  roads  which  are  de- 
fined to  be  public  highways  in  another  statute  of  the  same 
state,  but  includes  a  highway  which  is  made  public  by  gen- 
eral use.  Under  a  statute  requiring  signals  to  be  given  upon 
approaching  "the  place  where  the  railroad  shall  cross 
any  traveled  public  road  or  street,  "^-it  is  held  that  the  road 
or  street  must  be  traveled  as  well  as  pMic:  it  is  not  suffi- 
cient that  there  has  been  a  mere  dedication  of  the  road  or 
street  to  the  public  use.     A   statute  of  the  kind  under  con- 
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sideration,  which  uses  the  word  ''public'"  as  descriptive  of 
the  roads  at  which  the  stated  precautions  ai'e  required,  is  not 
to  be  resti-ained  to  roads  which  are  laid  out  and  established 
as  public  roads  in  the  statutory  manner,  but  applies  equally 
to  roads  which  have  been  dedicated  by  mere  acts  in  paU  by 
land-owners  to  the  use  of  the  public,  provided  the  extent  of 
travel  ui)on  them  makes  them  public  roads  in  point  of  fact. '^^ 
I  think  that  Smith  street  under  such  dedication  and  genei'al 
use  was  a  public  street;  but  we  need  not,  for  this  case,  rely 
on  that  alone,  because  the  company  by  making  a  crossing 
with  plank  for  wagons  and  with  cinders  for  foot  passengers 
treated  and  held  it  out  to  the  public  as  a  public  crossing,  and 
by  locating  a  whistling  post  to  give  engineers  the  place  for 
sounding  whistle  or  bell,  and  by  unifoiinly  sounding  them, 
admitted  its  duty  to  do  so.  The  following  from  that  late 
great  work,  Elliott  on  Railroads,  section  1154,  will  show  this: 
"In  order  to  impose  upon  the  company  the  duty  to  treat  a 
place  as  a  public  crossing,  those  who  use  the  place  a§  a  cross- 
ing must  either  have  a  legal  right  to  so  use  it,  or  must  use  it 
at  the  invitation  of  the  company,  and  "neither  sufferance  nor 
permission,  nor  passive  acquiescence"  is  equivalent  to  an  in- 
vitation. If,  however,  the  traveler  uses  a  place  as  a  crossing 
by  invitation  of  the  company,  it  must  use  ordinary  care  to 
prevent  injury  to  him,  as  where  the  company  constructs  a 
grade  crossing  and  holds  it  out  to  the  public  as  a  suitable 
place  to  cross.  Where  by  fencing  off  a  foot  way  over  its 
tracks  it  induces  the  public  to  so  use  it,  by  building  to  the 
track  plank  bridges  for  foot  passengers,  or  by  constructing 
gates  in  the  railroad  fence  for  the  use  of  pedestrians  who  ha- 
bitually cross  the  track,  it  thei-eby  holds  out  the  place  as 
proper  for  them  to  use.  Such  invitation  as  imposes  on  the 
company  the  duty  of  ordinary  care  is  implied,  where  by  some 
act  or  designation  of  the  company  persons  are  led  to  believe 
that  a  way  was  intended  to  be  used  by  travelers  or  others 
having  lawful  occasion  to  go  that  way,  and  the  company  is 
under  obligation  to  use  ordinary  care  to  keep  it  free  from 
danger.  There  is  much  conflict  of  authority  as  to  what  con- 
stitutes such  a  general  use  of  a  place  as  a  crossing,  or  such 
recognition  of  the  right  to  use  such  a  place,  as  will  impose 
upon  the  company  the  duty  of  observing  the  precaution  re- 
quired at  public  crossings,  but  we  think  the  doctrine  we  have 
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expressed  is  the  true  one  supported  by  the  best  reasoned 
cases  and  by  the  recognized  principles  of  law."  See  JS  or  folk 
Co.  V.  Carper,  88  Va.  556,  (U  S.  E..  328.)  There  ean  be  no 
question  that  Smith  street  is  a  public  street  within  the  mean- 
ing of  said  statute  under  tlie  facts  of  this  case.  It  is  pru- 
dent to  say,  upon  the  important  question  whether  a  road  is 
a  public  one  under  the  statute,  that  no  general  infallible  rule 
can  be  given.  Each  case  must  depend  on  its  facts  where 
there  is  not  legal  establishment  of  the  road  or  street.  It  is 
clearly  not  just  to  railroads  to  say  that  any  one  can  open  a 
passage  on  his  land  and  by  using  it  himself  and  allow- 
ing others  to  use  it,  compel  the  railroad  company  to  sound  its 
bell  or  whistle;  it  cannot  be  compelled  to  observe  these  pre- 
cautions an^'where  indifferently.  On  the  other  hand,  it  is 
unreasonable  and  defeative  of  the  statute,  to  say  that  a  way 
long  used  by  the  general  public,  dedicated  by  an  owner  for 
a  highway,  traveled  by  many  persons,  presenting  constant 
danger  to  persons  in  crossing,  plainly  requiring  these  signals 
for  protection  of  life  of  passengers  both  on  the  highway  and 
railway,  should  not  be  so  treated  by  the  railroad,  only  be- 
cause no  order  of  court  or  council  establishes  it.  Such  a 
rule  would  dispense  with  such  warnings  at  many  crossings  on 
the  most  public  streets. 

Another  alleged  error  is  based  on  the  reading  from  the 
Code  and  books  of  reported  cases  by  counsel  of  the  plain- 
tiff in  argument  before  the  jury.  Counsel  distinctly  call  upon 
us  to  say  whether  it  is  not  error  to  allow  counsel  to  read  law 
to  the  jury  against  objection.  The  subject  has  been  much 
discussed  in  Bloyd  v.  Pollock,  27  W.  Va.  75;  RlcketU  v.  C. 
&  O.  Ry.  Co.  33  Id.  433;  Gregm^y  v.  0.  R.  R.  Co.,  37  Id. 
606.  As  stated  in  the  Gregory  Case  reading  law  from  law 
books  to  the  jury  is  very  dangerous,  and  should  not  be  in- 
dulged. So  many  books  and  decisions  are  read,  of  such  di- 
verse statement  and  conclusion,  some  good  law,  some  bad, 
some  not  pertinent  to  the  case,  and  misapplied  to  the  facts, 
and  at  the  close  of  the  argument  the  law  of  the  case  is  "con- 
fusion worse  confounded."  How  can  the  most  intelligent 
jury  solve  the  riddle?  The  safer  course  is  not  to  read  law  to 
the  jury.  As  in  this  case  it  may  entail  reversal.  The  court 
has  full  power  to  refuse  to  allow  it.  It  consumes  time  and 
lengthens  trials.      Attorneys  should   argue   and  apply   the 
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facts,  and  get  the  law  by  instructions  from  the  court,  if  de- 
sired.    If  it  is  true  that  the  jury  is  the  judge  of  evidence  and 
the  court  of  the  law,  then  it  follows  that  law  should  not  be 
read  to  the  jury;  for  if  the  jury  is  not  the  judge  of  the  law, 
why  read  law  books  to  it?    The  courts  of  the  United  States 
do  not  allow   it.     In   most  of  the  states  it  is  not  allowed. 
Sullivan  v.  Royei\  1    Am.    St.    R.    51  &  note;  Phoenlj'  v. 
Alien,  11  Mich.  501;  ILidHon  v.  Hudson,  16  S.  E.  350.     ''The 
practice  of  counsel  reading  from  law  l)ooks  when  arguing*   to 
the  jury  is  exceedingly  dangerous  and  should  not  l>e  indulged 
in."     Steffenmnw  Chicago,    51  N.  W.    610.       "The   court 
may,  in  civil  cases,  refuse  to  permit  counsel  to  read  law  to  ft 
jury,  and  this  cannot  be  assigned  as  error.    It  is  the  province 
of  the  court,  in  such  cases  to  interpret  the  law   for  the  jury, 
and  not  for  the  jury  to   interpret   the  law   for  themselves." 
Spragui'  v.  Craig,  51  111.  288.      When,  however,    law    has 
been  read,  it  becomes  a  question  whether  it  should  cause  re- 
versal.    If  the  law  is  bad,  or  not  pertinent  to   the  case,    un- 
less instructions  after  such   argument  propound   the   sound 
law  on  the  very  i)oints  to  which  the  bad  law   relates,    it  will 
call  for  reversal;  but  if  so  cured,  it  will   not.      If  good  and 
pertinent  law,  it  will  not  call  for  reversal.     The  law  read  in 
this  case  was  statute  and  decided   law   pertinent  and  sound, 
except  as  stated  below,  and   we   see   no  cause  for  reversal 
for  that  cause  under  cases  above  cited.     I  will  say,  however, 
that  the  reading  from  Cleveland  v.    Corrlgan,   3   L.    R.    A. 
387,  was  bad,  tecause  it  states  three  clashing  lines  of  author- 
ities, as  to  the  care   required  of  children,    leaving  it  to  the 
jury  to  say  which  was  the  correct  one.      Perhaps   plaintiflf's 
instruction  1  cured  it;  but  it  should  not  have  been  read. 

But  this  does  not  end  the  trouble.  The  attorney  read  long, 
confusing  recitals  of  facts  from  decided  cases.  For  what 
purpose?  From  Omaha  v.  Morgan,  a  long  recital  of  the 
facts  of  that  case — nothing  but  a  recital  of  facts.  What  had 
they  to  do  with  this  case  except  to  confuse  the  jury?  Was  it 
intended  to  similarize  the  two  cases?  This  was  not  admissi- 
ble. It  is  purely  evidentiary  matter,  which  everybody  con- 
cedes to  be  not  allowable,  because  a  jury  must  try  a  case  by, 
and  only,  by  its  own  evidence.  The  facts  had  little  or  no  simi- 
larity with  the  case  before  the  jury.  So  far  as  they  had,  it 
was  improper;  if  they  had  not,  then  it  was  improper  for  that 
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case  to  touch  this  case.     Then,  there  is  the  long  detail  of  facts 
read  from  Svrft  v.  JStatf^i  Mmich  25  N.  E.  378,  touching  in- 
jury to  a  little  girl  of  fifteen  while  crossing  a  railroad  track,  in- 
jured while  watching  one  train  by  another  approaching  from 
another  direction.     The  cases  l)eing  nearly  akin.in  facts  and 
character,  the  object  was  to  lend  strength  to  the  plaintiffs  case 
by  using  that  case  as  a  precedent;  in  other  words,  to  try  this 
case  by  that  case.     It  also  contained  much  argumentation  to 
prove  the  liability  on  the  facts  of  that  case — the  mere  facts 
— and  thence  deduced  liability  on  the  defendant  in  this  case. 
It  is  not  allow^able  to  thus  introduce  evidence  and  facts  of  an- 
other case,  because  it  lends  its  impress,  influences,  or  may  in 
fluence,  the  jury  trying  the  case  in  hand.     It  is  matter  for- 
eign and  extraneous  to  the  case.      See  Hicl'ettH  v.  Cheis,    cfe 
0,  Ry,^  33  W.  Va.  433,  citing  1  Thompson  on  Trials  section 
947,   saying    that    counsel   had  no  right    to   introduce  any 
evkhntlury  matter  not  in   evidence,   and   cannot  under  pre- 
tence of  reading  law  books  read  passages  which  bear  on  ques 
tions  of  facts  before  the  jury.    It  is  not  allowable  even  to  read 
the  facts  of  the  same  case  as  contained  in  a  report  of  a  de- 
cision upon  it  in  the  supreme   court.       State  v.   Wright^  72 
Am.  I).  533. 

For  reasons  stated  above  as  to  Smith  street  teing  a  street, 
we  think  defendant's  instructions  8  and  9  bad,  as  they  say 
that  user  will  not  make  a  street,  but  only  rec6rd  acceptance 
of  dedication.  In  any  view,  under  all  circumstances  of  the 
case,  they  were  inapt  and  misleading.  Judgment  reversed, 
verdict  set  aside,  new  trial  aw^arded,  case  remanded. 

Eercrned, 


CHARLESTON 

HoLDERBY  r,  Hagax  (4  (iL 

Submitted  February  22,  1905.     Decided  March  14,  1905. 

Hill  to  Remove  Cloud  from  Tm.^.— Allegations  Therein— Proof. 

In  a  suit  brought  to  remove  a  cloud  from  the  title  to  real  estate, 
and  to  enjoin  the  prosecution  of  an  action  of  ejectment  brought  to 
recover  the  same,  one  of  the  indispensable  allegations  of  the  bill  is, 
that  the  plaintiff  has  title  to  the  land,  and,  if  an  answer  is  filed  de- 
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iiying  such  allegation,  or  if  the  defendants,  or  some  of  them,  who 
are  claiming  adversely  to  the  plaintiff,  arc  infants,  the  plaintiff 
must  prove  title,    (p.  346.) 

2 .  Bill  in  Equity — Infants, 

A  bill  in  equity  cannot    be   taken  for  confessed  as  to  infants, 
(p.  346.)    • 

3.  Bill  in  Equity — Pleadings — Infants. 

Admissions  in  the  answer  of  adult  defendants  do  not  bind  infant 
co-defendants,     (p.  346.) 

Appeal  from  Circuit  Court,  Cabell  County. 

Action  by  Susan  Holderby  against  C.  E.  Hagan  and  othei-s. 

Decree  for  defendants,  and  plaintiff  appeals. 

SwiTZER  &  Wyatt,  and  Williams,  Scott  &  Lovbtt,  for 
appellant. 
Gordon  O'Beirne  and  R.  L.  Blackwood,  for  appellees. 

Sanders,  Judge: 

In  the  circuit  court  of  Cabell  county,  Susan  Holderby  tiled 
her  bill  in  equity  against  C.  E.  Hagan,  C.  B.  Hagan,  Beatrice 
Hagan,  G.  N.  Hagan,  Virginia  Hagan  and  Annie  Hagan,  the 
last  two  of  whom  were  infants,  and  C.  B.  Hagan,  next  friend 
of  said  infants,  and  the  Huntington  Loan  and  Investment  Co., 
a  corporation,  claiming  that  all  of  said  defendants,  except  the 
Huntington  Loan  and  Investment  Co.,  are  the  children  and 
heirs  at  law  of  Mary  C.  and  Bernard  Hagan,  both  deceased, 
and  that  on  the  10th  day  of  May,  1883,  by  executory  con- 
tract, the  Central  Land  Co.  sold  to  Barbara  Hilton  a  lot  in 
the  city  of  Huntington,  and  that  afterwards  Barbara  Hilton 
transferred  and  assigned  her  title  bond  for  said  lot  to  Mary 
C.  Hagan  then  in  life.  That  af terwaixls,  on  August  28, 1886, 
Mary  C.  Hagan,  then  being  the  equitable  owner  of  said  lot, 
made  and  executed  her  last  will  and  testament,  which  is: 

"Know  all  men  by  these  presents: 

"That  I,  Mary  C.  Hagan,  wife  of  Bernard  Hagan,  of  Hunt- 
ington, County  of  Cabell,  State  of  West  Virginia,  being  of 
ill  health  but  of  sound  and  disposing  memory,  tlo  make  and 
publish  this  my  last  will  and  testament. 

"I  give  and  bequeath  all  my  property,  both  real  and  per- 
sonal, to  my  children;  Charles  E.,  C/ornelius  B.,  Mary  V., 
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Greorge  A.,  Clarissa  V.,  and  Annie  B.  to  be  equally  divided 
among  them,  share  and  share  alike. 

**I  do  hereby  nominate  and  appoint  my  husband,  Bernard 
Hagan,  to  be  the  executor  of  this  my  last  will  and  testament 
without  bond.  And  I  further  will  that  should  my  said  hus- 
band, Bernard  Hagan,  desire  to  dispose  of  said  property 
above  bequeathed  in  any  manner  he  may  deem  best  for  the  in- 
terests of  my  said  children,  or  shall  desire  to  invest  the  pro- 
ceeds of  the  sale  of  said  property,  in  other  property  or  secur- 
ities for  the  benefit  of  my  said  children,  he  is  hereby  empow- 
ered to  do  so;  and  I  further  will  that  the  said  Bernard  Hagan, 
my  husband,  shall  have  full  and  entire  control  of  said  prop- 
erty above  bequeathed,  or  any  other  property  or  securities 
into  which  he  may  by  powere  herein  granted  convert  it. 

'*In  testimony  whereof,  I,  the  said  Mary  C.  Hagan,  have 
to  this  my  last  will  and  testament  subscribed  my  name  and 
affixed  m:y^  seal  this  28th  day  of  August,  1886. 

"Mary  C.  Hagan,  (Seal).'' 

That  Mary  C.  Hagan  afterwards  died,  and  the  will  was  ad- 
mitted to  probate  on  July  3,  1899.  That  at  the  time  of  her 
death  the  legal  title  was  in  the  Central  Land  Co.,  and  a  por- 
tion of  the  purchase  money  due  said  company  for  the  lot  was 
still  unpaid.  That  on  the  10th  day  of  May,  1893,  the  Central 
Land  Co.,  by  its  special  receiver,  C.  P.  Huntington,  granted 
the  said  lot,  subject  to  the  life  estate  of  Bernard  Hagan,  to 
the  heirs  at  law  of  Mary  C.  Hagan,  deceased.  On  the  19th 
day  of  June,  1893,  Bernard  Hagan,  in  his  own  right  and  as 
executor  of  the  last  will  and  testament  of  Mary  C.  Hagan, 
deceased,  conveyed  ,to  B.  B.  Harding  the  said  lot,  and  on  June 
22,  1893,  B.  B.  Harding  re-conveyed  the  same  to  Bernard 
Hagan.  Afterwards,  on  July  11,  1893,  Bemai-cl  Hagan  con- 
veyed the  said  lot  in  trust  to  Jas.  K.  Oney  and  Geo.  E.  Mc- 
Donald, trustees,  to  secure  to  the  Huntington  National  Build- 
ing and  Loan  Association,  by  which  name  the  Huntington 
Loan  and  Investment  Co.,  one  of  the  appellants  herein,  was 
formerly  known,  the  payment  of  a  loan  of  $1,200.  Bernard 
Hagan  having  failed  to  repay  the  loan  at  its  maturity,  the 
property  was  advertised  and  sold,  and  purchased  by  the 
Huntington  Loan  and  Investment  C^.,  and  on  the  31st  day  of 
January,  1895,  conveyed  to  them  by  Jas.  K.  Onoy,  surviv- 
ing trustee;  and  that,  on  the  28th  day  of  October,   1899,  the 
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Huntington  Loan  and  Investment  Company  sold  and  conveyed 
to  the  plaintiff,  Susan  Holderby,  the  said  lot,  for  the  sum  of 
$1,2<>0.  That  afterwards  Bernard  Hagan  departed  this  life, 
and  the  said  heirs  at  law  of  Mary  C\  Hagan,  deceased,  insti- 
tuted a  chancery  suit  against  the  Huntington  Loan  and  In- 
vestment Co.,  and  Susan  Holderby,  for  the  puriwse  of  re- 
covering the  ix)ssession  and  (luieting  the  title  to  said  lot,  and 
whicli  suit  is  still  i)ending  and  undecided,  there  not  having 
been  any  action  taken  upon  the  demurrer  of  the  defendants, 
interposed  to  the  bill;  and  that  afterwards,  in  1903,  an  action 
in  ejectment  was  instituted  by  the  said  heii*s  at  law  of  Mary 
C.  Hagan  against  »J.  W.  Herndon,  the  tenant  of  the  plaintiff, 
in  possession  of  said  lot,  and  which  is  still  pending,  there  lac- 
ing nothing  further  done  in  the  case  excei)t  to  make  up  the 
issue. 

And  plaintiff  also  claims  that  the  $l,2iK),  loaned  to  Bernaixl 
Hagan  by  the  Huntington  National  Building  and  I^an  Asso- 
ciation, was  ai)plied  to  the  extinguishment  of  the  remainder 
of  tlie  j)urchase  money  due  the  Central  Land  Co.  for  said  lot, 
and  certain  other  liens  and  claims  against  the  same. 

The  plaintiff  prayed  for  an  injunction  against  the  defend- 
ants, the  heirs  at  law  of  Mary  C.  Hagan,  deceased,  enjoining 
and  restraining  them  from  further  prosecuting  the  said  action 
of  ejectment,  and  that  a  decree  l)e  entered  confirming  plain- 
tiff's right  and  title  to  the  said  lot,  and  removing  the  claim  of 
tlie  defendants  therefrom;  and  confirming  the  right  of  Bernaixl 
Hagan,  under  said  will,  to  convey  said  land  by  deed  or  deed 
of  trust,  and  remove  as  a  cloud  upon  her  title  to  said  lot  any 
claim  or  right  which  the  said  heirs  at  law  may  set  up  under 
tlie  said  deed,  or  will  from  C-.  P.  Huntington,  receiver,  or 
otherwise,  and  further  praying  that  if  such  relief  is  not  given, 
then  that  slie  be  subrogated  to  the  riglits  of  the  C'entral  Land 
<').,  and  the  various  other  creditors  wliose  claims  were  paid 
out  of  the  money  l)orr()wed  by  Bernard  Hagan  from  the 
Huntington  Loan  and  Investment  Co.  The  bill  was  presented 
to  the  circuit  court  on  the  I7th  day  of  July,  1903,  and  the  in- 
junction was  granted  as  j)rayed  for. 

And  later  on  an  order  was  entered  appointing  Thos.  R. 
Shepherd  guardian  (td  littfn  for  the  infant  defendants,  Vir- 
ginia Hagan  and  Annie  Hagan,  and  the  said  infants,  by  their 
guardian  nd  h'frf/i,  demurred  to  the   plaintiff's  l)ill,   and,   on 
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the  3rd  day  of  November,  1903,  filed  their  answer,  denying 
all  the  allegations  of  said  bill;  and  the  defendants,  C.  E. 
Hagan,  C.  B.  Hagan,  Beatrice  Hagan  and  (x.  N.  Hagan,  filed 
their  joint  answer,  and  admitted,  among  other  things,  the  exec- 
utory contract  made  by  the  Central  Land  Co.  to  Barbara  Hil- 
ton for  said  lot,  and  its  transfer  and  assignment  to  Mary  C. 
Hagan. 

The  circuit  court,  uix)n  a  hearing,  entered  a  decree  dissolv- 
ing the  injunction,  and  dismissed  the  plaintiff's  bill,  and  the 
plaintiff  applied  for  and  ol)tained  an  api)eal  and  HujjerMedean 
from  this  decree. 

Bernard  Hagan  never  qualified  as  executor  of  the  last  will 
and  testament  of  Mary  C  Hagan,  deceased,  but  the  plaintiff 
claims  that  the  will  vested  in  him,  as  trustee,  the  power  to 
sell  the  real  estate,  and  that  the  power  to  sell,  also  included  the 
power  to  mortgage,  the  same.  If  the  plaintiff  had  shown  title 
to  this  lot  in  Mary  C.  Hagan  at  the  time  of  her  death,  then 
it  would  be  necessary  to  construe  the  will,  and  to  decide 
whether  or  not  Bernard  Hagan  had  the  power  thereunder  to 
dispose  of  the  proi)erty  in  the  manner  in  which  he  did.  But 
the  evidence  wholly  fails  to  show  any  title  w  hatsoever  to  this 
lot  in  Mary  C  Hagan.  It  is  true  there  is  an  allegation  in 
the  bill  to  the  effect  that  she  acquired  title  to  this  lot  by  as- 
signment and  transfer  of  the  title  l)ond  w^iich  had  teen  given 
to  Barbara  Hilton  by  the  Central  Land  Co.,  but  there  is  no 
proof  to  sustain  this  allegation.  This  is  a  material  and  ab- 
solutely essential  allegation,  and  one  of  the  links  in  the  title 
under  which  the  plaintiff  claims,  and  without  its  establish- 
ment her  title  fails.  And  this  suit,  lacing  based  upon  the 
theory  of  title  in  the  plaintiff,  and  she  being  reciuired  to  rely 
upon  the  sufficiency  of  her  own  title,  and  not  upon  the  w^eak- 
ness  of  the  title  of  her  adversary,  her  suit  would,  therefore, 
necessarily  fail. 

It  is  true  that  the  answer  of  tlie  adult  defendants,  and  heirs 
of  Mary  C.  Hagan,  deceased,  admits  the  existence  of  the  ex- 
ecutory contract  l)etween  the  Central  Land  Co.  and  Barbara 
Hilton,  and  the  assignment  thereof  to  Mary  C.  Hagan.  But 
the  answer  of  the  infant  defendants,  by  their  guardian  ad 
litem ^  denies  all  the  allegations  of  the  bill;  and,  even  if  it  did 
not  do  so,  still  it  would  devolve  uix)n  the  plaintiff  to  prove 
the  allegations  of  her  bill  l)efore  she  could  take  a  recovery 
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against  the  infant  defendants,  and  this  being  a  joint  estate, 
there  can  be  no  recovery  a^inst  the  adult  defendants,  unless 
there  can  be  a  recovery  against  the  infants.     There  must  be 
a  recovery  against  all,  or  none,  and  there  being  no  proof  of 
the  existence  of  the  contract  between  the  Central  Land  Co. 
and  Barbara  Hilton,  and  the  assignment  thereof  to  Mary  C. 
Hagan,  there  can  be  no  decree  against  the  infants;  and  if  there 
can  be  no  decree  against  the  infants,  there  can  be  none  against 
the  adults.     "If  the  suit  be  founded  upon  a  joint  demand 
based  upon  contract,  and  any  one  of  the  defendants  success- 
fully defends  on  a  ground  common  to  all  of  th6  defendants, 
which  goes  to  the  very  cause  of  action  itself,  such  defense 
inures  to  the  benefit  of  all,  notwithstanding  the  bill  may  have 
been  taken  for  confessed  as  to  those  not  defending,  or  they 
may  have  confessed  their  liability.''     Hogg's  Equity  Pro., 
section  607,  and  cases  cited;  Findlayv.  Cunningham^  53  W. 
Va.  1;   Barton's  Ch.  Prac.,  (2  Ed.),   836;    Caitnght  w.  Ray- 
m(mdy  4  Leigh   579;  Bromn  v.  Johx»m\^  13   Grat.  644;  Step- 
toe  V.  Read^  19  Grat.  10.     "The  answer  of  an  infant,  which 
must  always  be  by  guardian  ad  lltem^  is  only  a  formal,  yet 
necessary,    pleading,   and   its   admissions   are   not  evidence 
against  the  infant,  and  the  material  allegations  of  the  bill 
must  be  proved  by  independent  testimony."'     Hogg's  Ekjuity 
Pro.,  section  448,  and  cases  cited;  Stephenmn  v.  Stephenson^ 
6  Paige   Ch.  353;  Balhj  v.    Van   Wyc^  5   Paige   Ch.  536; 
Bank  V.  Patton^  1  Rob.    Rep.  499.     "The  answer  of  an  in- 
fant defendant  by  his  guardian  is  not  evidence  against  him; 
material  allegations  in  the  bill  must  be    proved    by  other 
means.     It  may,  however,  be  evidence  in  his  favor.     Nor  has 
the  answer  of  an  adult  co-defendant  any  effect  against  an  in- 
fant."    1  Ency.  PL  &  Pr.,   955.     "Even  the  answer  of  the 
guardian  ad  litem  ^  admitting  the  truth  of  the  charges  of  the 
bill,  cannot  effect  the  infant's  rights,  but  with  respect  to  him 
all  the  allegations  of  the  bill  must  be  proved  the  same  as  if 
the  answer  had  interposed  a  direct  and  positive  denial  of  their 
truth;  nor  can  a  decree  be  taken  for  confessed  against  an  in- 
fant."    Chaffin  V.  Kimhall,  23  111.  33;    McCUy  v.  N(yrris,  9 
111.  370;    Cochrxm  v.  McDmcell,    15  111.  10.     "No  decree  can 
be  made  against  infants  on  the  admissions  in  the   answer  of 
their  guardian  (wZ^iV^?."     Wrights.  MUlei\  1  Sandf.  Ch., 
(N.  Y.)  103;  Jamen  v.  Jamen,  4  Paige  115. 
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From  the  authorities,  uniformly,  it  is  held  that  not  even 
the  admissions  of  the  infant  in  his  answer  can  be  taken 
against  him,  but  the  plaintiff  is  required  to  prove  each  material 
allegation  of  his  bill  with  the  same  certainty  and  clearness  as 
would  be  required  of  him  if  an  answer  had  been  filed  denying 
positively  each  allegation,  and,  afortior!,,  the  admissions  in 
the  answer  of  a  co-defendant  cannot  bind  him,  although  their 
interests  may  be  joint. 

Referring  to  the  question  of  subrogation.  It  is  difficult  to 
see  by  what  rule  the  plaintiff  could  be  subrogated  to  the 
rights  of  the  Central  Land  Co.,  and  other  persons  having 
liens  against  the  said  lot.  The  bill  shows  that  the  money  that 
was  loaned  to  Bernard  Hagan  by  the  Huntington  National 
Building  and  Loan  Association  was  applied  to  the  payment  of 
these  debts,  long  before  the  plaintiff  acquired  title  to  this 
property.  She  was  not  a  privy  to  this  transaction;  there  was 
no  duty  devolving  upon  her  to  pay  off  these  liens  against  this 
land,  and,  as  before  stated,  at  the  time  she  purchased  the  lot, 
according  to  the  allegations  of  the  bill,  the  liens  had  all  been 
paid;  but,  even  if  they  had  not,  she  was  a  stranger  to  the 
transaction,  there  being  no  legal  obligation  or  liability  upon 
her  to  pay  the  debts. 

It  is  entirely  unnecessary  to  decide  whether  or  not  the 
plaintiff  is  entitled  to  subrogation,  and  it  is  enough  to  say  that 
this  allegation  is  without  proof,  and  we  are,  therefore,  not 
called  upon  to  decide  the  question. 

The  decree  of  the  circuit  court  is  affirmed. 

Affirmed. 


CHARLESTON 
LoNGACRE  Colliery  Co.  v.  Creel. 
Submitted  February  28,  1905.     Decided  March  14,  1905. 

1.    Actions  Bbforb  Justices — Anwunt  in  Controversy — Appeal. 

Where,  in  an  action  before  a  justice,  the  plaintiff's  claim  is 
wholly  disallowed,  and  judgment  is  rendered  against  him  on  a  de- 
mand of  the  defendant,  the  amount  which  determines  appellate 
jurisdiction  is  the  sum  claimed  by  the  plaintiff  in  his  summons 
plus  the  amount  of  the  judgment  against  him.     (p.  349' ) 
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2.  AcTcoxs  BBKORE  JiJHTicEs— Pi^/ir/iw^*  Therein. 

If,  in  an  action  brought  before  a  justice,  there  appears  to  be  no 
pleadings  or  accounts,  of  any  kind,  filed,  either  before  the  justice 
or  in  the  circuit  court,  and  a  recovery-  is  taken  against  the  plaintiff 
in  favor  of  the  defendant  for  a  certain  sum,  the  judgment  will  be 
reversed,  and  the  case  remanded  for  proper  pleadings  to  be  filed 
therein,  and  to  be  properly  hoard  and  determined,     (p.  3o0  ) 

3.  Action  Before  .lisTicK—P/<'//f///i//*  on  Which  to  Ba^' Judgment. 

In  an  action  before  a  justice,  to  justify  a  recovery  in  favor  of  the 
defendant,  there  must  be  some  account  or  claim  filed  by  him,  upon 
which  to  base  such  recovery,     (p.  .T)l.) 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  Lonifacre  Colliery  Company  against  T.  M.  Creel. 
Judgment  for  plaintiff  l)efore  a  justice  was  reversed  on  appeal, 
and  plaintiff  brings  error. 

Berkeley  Mixok,  Jk.,  and  Payne  &  Payne,  for  plain- 
tiff in  error. 

John  C.  Thomas  and  J.  W.  Kennedy,  for  defendants  in 
error. 

Sanders,  Jud<je: 

On  the  14th  day  of  August,  11)01,  the  plaintiff  brought  an 
action  l>efore  a  justice  of  the  poace  against  the  defendant, 
for  the  recovery  of  SlOO.OO,  claimed  to  \ye  due  on  contract. 
The  case  was  tried  on  the  (>th  day  of  September,  1901,  and, 
on  the  next  day,  judgment  was  rendered  in  favor  of  the  jJain- 
tiff  for  the  sum  of  $S1.87.  The  defendant  api^ealed  from  the 
judgment  of  the  justice  to  the  circuit  court,  and,  on  the  18th 
day  of  l)eceml)er,  190J^,  judgment  was  rendered  in  favor  of 
the  defendant  for  803.05,  and  the  plaintiff  has  brought  the 
case  here  on  writ  of  error.  I  find  copied  into  the  i^ecord  an 
account  in  favor  of  the  plaintiff  and  against  the  defendant, 
showing  a  balance  of  §78.45,  claimed  by  the  plaintiff,  and 
also  an  account  showing  a  balance  of  §63.05,  in  favor  of  the 
defendant  against  the  plaintiff,  but  there  is  nothing  in  the 
transcript  of  the  justice,  or  the  record  made  in  the  circuit 
court,  to  show  how  cither  of  these  accounts  got  into  the 
record  of  this  case.  There  is  nothing  in  the  record  to  show 
that  they  were  filed,  or,  in  any  way  made  part  of  the  record. 
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The  I'ecord  also  fails  to  show  the  tiling  of  a  complaint  by  the 
plaintiff,  or  an  answer  by  the  defendant,  either  oral  or  in 
writing.  The  first  question  involved  is,  has  this  C^ourt 
jurisdiction?  The  amount  claimed  by  the  plaintiff  in  his 
summons  or  pleading,  as  to  him,  determines  the  amount 
on  appeal;  but  where  the  defendant  seeks  an  appeal, 
the  amount  of  the  judgment  rendered  against  him  deter- 
mines the  jurisdiction,  and  not  the  amount  sought  to  be' 
recovered  by  the  plaintiff.  But  a  different  rule  applies 
where  offsets  or  claims  are  made  by  the  defendant.  Then 
the  amount  to  be  looked  to,  to  ascertain  whether  this  C^ourt 
has  jurisdiction,  is  the  amount  claimed  by  the  plaintiff,  and, 
if  his  claim  has  been  wholly  disallow^ed,  and  a  recovery  taken 
jftgainst  him  in  favor  of  the  defendant,  to  also  add  to  the 
amount  claimed  by  the  plaintiff  in  his  summons  the  amoimt 
of  the  judgment  rendered  against  him  in  favor  of  the  defend- 
ant. Applying  this  rule  to  this  case,  we  find  the  plaintiff 
claims  in  his  summons  $100.00,  and  the  account  in  his  favor, 
which  we  find  in  the  record,  claims  a  balance  of  $78.  45;  but 
this  account  not  'having  l>een  filed,  and  no  mention  being 
made  of  it  in  the  record,  we  must  look  to  the  summons  to 
determine  the  amount  of  the  plaintiff's  claim;  and  this  claim, 
having  been  wholly  disallowed,  and  a  judgment  rendered  in 
favor  of  the  defendant  for  the  sum  of  $63.05,  makes  the 
amount  in  controvei'sy,  as  to  the  plaintiff,  $163.05.  ''Where 
the  plaintiff  appeals  in  a  controversy  merely  pecuniary,  not 
what  he  recovers,  but  what  he  claims  in  his  declaration  or  bill 
determines  the  amount  on  appeal;  but  where  the  defendant  ap- 
X)eals,  it  is  not  the  sum  sought  to  be  recovered  from  him,  but 
the  sum  recovered  that  tests  the  jurisdiction."  Faulcaner  v. 
St!nso7i^  44  W.  Va.  546.  And,  on  this  question  of  jurisdic- 
tion see  Aviiold  v.  Lewi^  County  Courts  38  W.  Va.  142. 
Machine  Works  v.  Cralg^  18  W.  Va.  559;  Dickey  v.  Sinlth^ 
42  W.  Va.  805;  Richmond  v.  Heiidei^mn,  48  W.  Va.  389; 
mewaH  V.  B.  ik  O,  R.  (Jo,,  33  W.  Va.  88;  1  Ency.  PI.  &Pr. 
731-732;  1  Barton  Law  Pr.  46.  "  It  makes  no  difference  that 
the  claim  of  the  plaintiff  in  his  declaration  or  that  of  the 
defendant  in  his  plea  or  set-off  is  found,  in  the  end,  not  sus- 
tained by  the  evidence  to  the  amount  claimed,  or  for  anything. 
This  is  a  subsequent  question,  not  pertinent  to  the  jurisdic- 
tion of  the  appeal.     That  is  a  question  which  the  appellate 
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court  will  proceed  to  inquire  into  after  it  has  determined  that 
it  has  jurisdiction  to  inquire.'"     Faulcom^r  v.  Stlrmm^  supra. 

As  will  be  noted  from  the  statement  made,  this  case  is 
without  pleadings.  Section  50,  chapter. 50,  of  the  Code, 
provides  for  the  rules  of  procedure  l)efore  justices,  as  follows: 
"The  pleadings  in  these  courts  are,  first,  the  complaint  by 
the  plaintiff;  second,  the  answer  by  the  defendant.'"  ''The 
pleadings  may  be  oral  or  in  writing;  if  oral,  the  substance 
of  them  shall  be  entered  by  the  justice  in  his  docket;  if  in 
writing  they  shall  l^e  filed  hy  him  and  a  reference  to  them  be 
made  in  the  docket.  In  either  case  if  the  parties  appear  and 
the  defendant  make  a  defense  they  shall  te  made  up  on  the 
return  day  of  the  summons,  unless  good  cause  be  shown  to 
the  contrary .  *" 

While  pleadings  before  justices  of  the  peace  are  informal, 
and  the  same  strictness  is  not  required  as  in  courts  of  record, 
yet,  before  a  case  can  be  properly  tried,  there  should  be 
something  before  the  justice  by  which  the  conflicting  claims 
of  the  parties  can  be  determined.  .  In  this  case  there  was  no 
complaint,  no  pleadings  made  up,  and  no  issue  to  be  tried, 
either  before  the  justice  of  the  peace  or  in  the  circuit  court. 
"A  judgment  is  the  conclusion  of  law  from  the  pleadings  and 
evidence,  and,  if  there  are  no  pleadings,  on  which  to  found  a 
judgment,  there  can  be  no  judgment.'"  Morsey,  Rector^  ^ 
W.  Va.  202;  and  in  the  case  of  Blehj  v.  Jarvk,  43  W.  Va. 
43,  Judge  Braxnon  says:  "When  the  circuit  court  came  to 
enter  judgment  on  the  verdict,  if  it  had  looked  back  on  the 
whole  record,  it  would  have  seen  that  that  verdict  stood  on 
evidence  without  pleading  to  support  it,  and  so  it  could  not 
give  judgment  for  the  plaintiff,  but  ought  either  to  give 
judgment  for  defendants  7wn  obstante  ve)'edlcto^  because  no 
case  was  proven  against  defendants  on  the  pleadings,  or 
award  a  new  trial  to  let  the  plaintiff  restore  his  count  to  receive 
that  evidence."'  And,  on  page  46,  he  says:  "Though  you 
have  ever  so  strong  a  case  for  recovery  under  the  evidence, 
you  cannot  recover  without  a  declaration  to  admit  that  evi- 
dence." 

It  may  be  said  that  the  summons  could  have  been  treated 
as  a  complaint,  because  it  demands  the  recovery  of  a  certain 
sum  of  money,  due  on  contract,  and,  in  the  case  of  6>'  Gonnor 
V.  DUh^  43  W.  Va.  56,  this  view  is  sustained,  wherein  the 
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Court  savs:  "Then  all  that  follows  after  the  words,  'civil 
action,'  in  the  summons,  to-wit,  'for  money  due  on  contract,' 
or  'for  damages  for  a  wrong,'  is  a  statement  of  the  cause  of 
action,  and  is,  therefore,  pleading  to  that  extent,  and  hence 
would  be  amendable."  But,  even  if  it  should  have  been 
treated  as  the  complaint  of  the  plaintiff,  still,  upon  the  trial 
in  the  circuit  court,  the  plaintiff's  claim  was  wholly  disallow- 
ed, and  a  judgment  rendered  in  favor  of  the  defendant,  with- 
out any  pleading  or  claim  whatsoever  upon  which  to  base 
it. 

In  order  for  the  defendant  to  have  taken  a  recovery,  there 
should  have  l3een  some  account 'or  claim  filed  by  him,  upon 
which  to  base  it.  He  is  entitled,  under  the  statute,  to  file 
an  off-set,  which,  when  done,  is  treated  as  an  action  brought 
by  him  against  the  plaintiff;  but  would  certainly  have  no 
more  right  to  recover  against  the  plaintiff  without  doing  so 
than  the  plaintiff  would  have  to  take  a  recoverv  against  him 
withhout  suit. 

For  these  reasons,  the  judgment  of  the  circuit  court  is 
erroneous;  the  same  is  reversed,  and  this  case  is  remanded 
to  the  circuit  court,  in  order  that  proper  pleadings  may  be 
filed  therein,  and  the  case  properly  heard  and  determined. 


CHARLESTON. 

Stephenson  et  al  to  use  of  Melton  v.  Collins. 

Submitted  February  14, 1905.     Decided  March  14,  1905. 

.    Contract  Construed. 

The  contract  sued  on  provided:  "Sixth,  the  parties  of  the  second 
part  further  agree  that  they  will  place  upon  the  skids,  logs  at  the 
following  rate,  to-wit;  To  keep  a  constant  supply  of  logs  on  skids, 
sufficient  to  run  the  mill  not  to  exceed  20,000  feet  per  day  of  20 
days  each  month,  unless  otherwise  hindered  by  Providence."  * 
*  *  "Ninth,  the  parties  of  the  first  part  still  further  agree 
to  run  the  saw-mill  at  Big  Beechy  constantly  at  its  full  capacity 
as  nearly  as  possible  unless  otherwise  hindered  by  Providence." 
These  provisions  being  considered  with  the  remainder  of  contract 
sued  on,  it  is  Held: 

(a)  The  clause  "not  to  exceed  20,000  feet  per  day  of  20  days  each 
month"  fixed  the  maximum   supply  of  logs   which  the  parties  of 
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the  second  part  could  have  been  required  to  keep  on  the  skids,  and 
not  the  amount  of  lo^s  which  the  parties  of  the  first  part  were 
required  to  remove  from  the  skids  under  the  implied  covenant  of 
the  contract. 

(b)  The  parties  of  tlie  second  part  were  required  to  remove 
from  the  skids  under  the  implied  covenant  of  the  contract  an 
amount  of  lo^s  sufficient  to  run  the  mill  when  run  constantly  at  its 
full  capacity  as  nearly  a«  possible,     (p.  3oC.) 

2.    Cause  of  Action — Pleading, 

A  declaration  must  aver  all  the  facts  necessary  to  show  a  cause 
of  action  as^ainst  the  defendant:  otherwise  it  is  bad  on  demurrer, 
(p.  3r)9.) 

Error  to  Circuit  Court,  Clay  County. 

Action  by  Samuel  Stephenson  and  G.  W.  Patrick,  for  use 
of  John  J.  Melton,  against  David  Collins  and  William 
Thompson,  Jr.  Judgment  for  plaintiffs,  and  defendant  Col- 
lins brings  error. 

Herersed. 

Henry  B.  Davenport,  E.  W.  Knight  and  J.  W.  Ken- 
nedy, for  plaintiff  in  error. 

Payne  &  Payne,  Linn,  Byrne  &  Cato,  and  Horan  &  Ko- 
ran, for  defendants  in  error. 

Cox,  Judge: 

This  is  a  writ  of  error  and  f<f(jM^rf<e</mj<  allowed  David  S. 
Collins  to  a  judgment  of  the  circuit  court  of  Clay  county, 
rendered  against  him  uix)n  the  verdict  of  a  jury  for  $2,500.00 
damages  in  an  action  of  amximpHlt  in  which  Samuel  Stephen- 
son and  G.  W.  Patrick,  suing  for  the  use  of  John  J.  Melton, 
were  plaintiffs,  and  David  S.  Collins  and  William  Thompson, 
Jr.,  were  defendants,  service  of  process  being  had  only  upon 
Collins.  The  amended  declai'ation  sets  up  a  written  contract 
under  seal,  bearing  date  the  1st  day  of  November,  1899, 
between  Collins  and  Thompson,  parties  of  the  first  part,  and 
Stephenson  and  Patrick,  parties  of  the  second  .part.  The 
declaration*  purports  to  set  out  the  covenants  of  the  contract 
in  the  language  thereof.  In  comparing  the  declaration  with 
the  contract  found  in  the  recoi-d,  they  do  not  agree  in  all 
respects.  The  fifth  section,  as  found  in  the  contract,  is 
stated  to  be  the  sixth  section  in  the  declaration,  but  for  con- 
venience we  shall  hereafter*refer  to  it  as  the  sixth  section, 
following  the  declaration. 
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The  declaration  avers  the  assiijnnient  and  transfer  of  the  con- 
tract by  Stephenson  and  Patrick  on  the  29th  day  of  Decem- 
ber, 1899,  to  John  J.  Melton,  and  the  performance  thereof 
by  Stephenson  and  Patrick  up  to  that  time,  and  the  per- 
formance thereof  after  that  time  to  completion  by  Melton, 
and  that  the  defendants  turned  the  contract  over  to  the  David 
S.  Collins  Lumber  Company,  a  corporation,  to  represent  the 
defendants  in  all  mattei's  and  things  ])ertaining  to  the  said 
contract. 

The  covenants  of  the  contract,  as  set  up  in  the  declaration, 
are  as  follows: 

First.  That  the  parties  of  the  second  part  agree  to  cut  all 
merchantable  logs,  haul  and  place  them  on  the  skids  along 
the  tram-road  leading  to  a  saw  mill,  placed  at  the  mouth  of  Big 
Beechy,  Clay  county.  West  Virginia;  the  said  tram-road  to 
be  built  into  the  timber  by  the  parties  of  the  first  part  as  far 
as  practicable;  timber  to  be  i)laced  on  the  skid  way  con- 
venient for  loading  on  the  tram  trucks;  logs  to  be  scaled  at 
the  mill  by  the  parties  of  the  first  part  or  their  representa- 
tives in  conjunction  with  the  parties  of  the  second  part  or 
their  representatives;  said  logs  to  be  scaled  l)y  Doyle's  Rule 
of  measurement. 

Second.  The  parties  of  the  second  part  further  agree  to 
use  all  due  diligence  in  carefully  felling  timber.  And  so  far  as 
practicable  to  avoid  si)litting  and  w^aste  of  timber  in  felling 
and  to  have  the  same  carefully  butted  and  cut  into  such 
lengths  as  parties  of  the  first  part  may  direct. 

Third.  The  parties  of  the  second  x)art  further  agree  to 
employ  competent  men  in  this  particular  part  of  the  work 
and  to  keep  careful  watch  over  his  employees  in  l)ehalf  of 
the  interest  of  the  parties  of  the  first  part. 

Fourth.  The  parties  of  the  second  part  further  agree  to 
w^ork  in  conjunction  with  the  instructions  of  the  parties  of 
the  first  part  or  their  representatives  in  regard  to  sizes  of  the 
trees  to  be  cut  into  logs  acceptable  to  the  parties  of  the  first 
part,  and  in  conformity  to  a  contract  between  the  said  Wil- 
liam Thompson,  Jr.,  one  of  the  parties  of  the  first  part,  with 
the  executors  of  M.  Thompson,  deceased,  dated  the  fifth  day 
of  September,  1899,  and  logs  20  feet  in  length  or  over  to  be 
measured  in  the  middle.     (W.  T.  Jr.) 

Fifth.     The  parties  of  the  second  part  further  agree  to 
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cut  and  skid  cleanly  felling  as  they  go  so  far  as  practicable 
under  the  instruction  of  the  i^arties  of  the  first  part  or  of 
their  representatives  all  ix)plar,  cucumber,  ash,  lynn,  white, 
red,  black,  and  chestnut  oak,  hemlock,  beech,  birch  and 
chestnut,  according  to  the  contract  mentioned  in  article  *'4'"' 
of  this  agreement. 

Sixth.  The  i)arties  of  the  second  imrt  further  agi'ee  that 
they  will  place  upon  the  skids  logs  at  the  following  rate, 
to- wit:  To  keep  a  constant  supply  of  logs  on  skids,  suffi- 
cient to  run  the  mill  not  to  exceed  20,000  feet  per  day  of  20 
days  each  month,  unless  otherwise  hindered  by  Providence. 

Seventh.  The  parties  of  the  first  part  agree  with  the  par- 
ties of  the  second  part  that  they  will  pay  for  all  mechantable 
logs  delivered  upon  the  skids  as  agreed  upon  in  Article  "l"' 
of  this  agreement  the  sum  of  $2.60  per  thousand  feet,  accord- 
ing to  the  rule  of  scaling  as  stated  in  Article  ^T**  of  this 
agreement.  And  the  parties  of  the  firet  part  further  agree 
to  furnish  to  the  parties  of  the  second  part  in  the  tree,  what 
timber  they  may  need  for  buildings  necessary  about  their 
works;  the  timber  to  be  same  as  mentioned  in  Article  *'7''  of 
this  agreement. 

Eighth.  The  parties  of  the  first  part  agree  to  pay  the  par- 
ties of  the  second  part,  on  or  about  the  15th  day  of  each 
and  every  month,  75  per  cent,  of  all  timber  delivered  on 
the  skids  before  mentioned  the  preceding  month,  the  balance 
to  be  paid  for  in  30  days  thereafter. 

Ninth.  It  is  further  agreed  that  in  case  a  disagreement 
shall  arise  in  any  matter  pertaining  to  tliis  business,  each  of 
the  parties  to  this  agreement  shall  select  an  arbitrator  and 
these  two  arbitrators  shall  select  a  third,  then  these  three 
arbitrators  shall  decide  the  question  or  questions  in  dispute, 
and  their  decision  shall  be  final  and  binding  upon  all  parties 
hereto.  Each  shall  pay  the  expenses  of  the  arbitrator  selected 
by  him,  and  the  expenses  of  the  third  arbitrator  shall  be 
equally  divided  between  them. 

* 'Ninth. "  The  parties  of  the  first  part  still  further  agree  to 
run  the  saw  mill  at  Big  Beechy  constantly  at  its  full  capacity 
as  nearly  as  possible  unless  otherwise  hindered  by  Provi- 
dence. 

Eleventh.  It  is  further  agreed  that  the  parties  of  the 
second  part  are  to  cut  and  skid  all  timber  used  for  tram  pur- 
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poses  and  for  yard  skids  at  actual  cost.  It  is  understood  and 
agreed  by  all  parties  to  this  agreement  that  this  is  to  include 
all  the  timber  on  the  water  sheds  of  Big  Beechy. 

Twelfth.  It  is  further  agreed  that  the  parties  of  the  first 
part  agree  to  tram  and  saw  at  actual  cost  the  lumber  needed 
by  the  parties  of  the  second  part  for  the  buildings  necessary 
for  the  transaction  of  the  logging  of  the  aforesaid  mill.  The 
said  parties  of  the  second  part  to  begin  work  immediately. 

The  principal  object  of  this  suit,  as  disclosed  by  the 
amended  declaration,  is  to  recover  damages  for  the  breach  of 
the  implied  covenant  of  said  contract  on  the  part  of  the  first 
parties  to  remove  the  logs  contemplated  thereby  from  the 
skids.  The  work  contemplated  by  the  contract  has  been 
completed  and  the  plaintiffs  claim  that  they  were  delayed  in 
the  x>erformance  of  the  contract  by  the  failure  of  the  de- 
fendants to  remove  the  logs  from  the  skids  as  fast  as  required 
by  the  implied  covenant.  There  are  37  assignments  of  error 
by  defendant  (Collins  found  in  this  record,  the  first  of  which 
is  that  the  court  erred  in  not  sustaining  the  demurrer  to  the 
declaration  as  amended.  In  passing  upon  this  assignment  of 
error  it  will  be  necessary  for  us  to  construe  the  contract  so 
that  we  may  ascertain  what  was  the  nature  and  extent  of  the 
implied  covenant  sued  on,  if  one  existed;  and  then  to  deter- 
mine whether  or  not  the  averments  of  the  declaration  are 
sufficient  to  show  a  cause  of  action  and  a  liability  upon  the 
defendants  under  such  implied  covenant. 

The  sixth  section  of  the  contract  previded  that,  "the  par- 
ties of  the  second  part  further  agree  that  they  will  place 
upon  the  skids,  logs  at  the  following  rate,  to- wit:  To  keep 
a  constant  supply  of  logs  on  skids  sufficient  to  run  the  mill 
not  to  exceeed  20,000  feet  per  day  of  20  days  each  month, 
unless  otherwise  hindered  by  Providence. "  The  ninth  section 
provided  that,  "the  parties  of  the  first  part  still  further 
agree  to  run  the  saw-mill  at  Big  Beechy  constantly  at  its  full 
capacity  as  nearly  as  possible  unless  otherwise  hindered  by 
Providence."  In  construing  these  sections  we  must  consider 
the  whole  contract.  Sedt/ierlj/  v.  Brnik^  31  W.  Va.  70.  All 
the  provisions  of  the  contract  must  be  taken  into  considera- 
tion and  reconciled  if  i)ossible  so  that  the  true  intent  of  the 
I>arties  may  be  ascertained.  Ba/rher  v.  Ins,  Co,^  16  W.  Va. 
658. 
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What  is  the  true  construction  of  the  clause  ''not  exceeding 
20,000  feet  per  day  of  20  days  each  month  unless  otherwise 
hindered  by  Providence,"  contained  in  the  sixth  section? 
Did  this  clause  fix  the  amount  of  logs  which  the  first  parties 
might  have  comi^elled  the  second  parties  to  place  uix)n 
the  skids  and  which  the  first  parties  were  required  to  remove 
from  the  skids;  or  was  this  clause  alone  for  the  benefit  and 
protection  of  the  second  parties  by  fixing  the  amount  teyond 
which  they  could  not  be  compelled  to  keep  a  supply  of  logs 
on  skids? 

If  this  clause  fixed  the  agreed  amount  both  ways  and  up 
to  which  each  side  might  have  required  the  other  to  go  in 
the  iierfonnance  of  their  respective  covenants,  the  one  to 
place  logs  on  the  skids  and  the  other  to  remove  them  from 
the  skids,  then  the  ninth  section  had  no  material  effect,  and 
was  a  useless  provision.  If  the  second  parties  might  have 
reciuired  the  first  i)arties  to  remove  from  the  skids  the 
amount  of  logs  mentioned  in  the  clause  under  consideration 
and  only  that  amount  without  regard  to  the  capacity  of  the 
mill  it  would  have  \w.en  immaterial  to  the  second  parties 
whether  the  mill  was  run  at  its  full  capacity  or  not,  and  there 
would  have  l)een  no  object  in  the  covenant  for  their  tenefit 
that  the  first  parties  would  run  the  mill  constantly  at  its  full 
capacity  as  nearly  as  possible.  On  the  other  hand,  if  the 
clause  under  consideration  was  solely  for  the  purijose  of 
limiting  the  covenant  of  the  second  parties  to  keep  a  supply 
of  logs  on  the  skids  and  of  fixing  the  maximum  amount  l)e- 
yond  which  they  could  not  have  teen  required  to  keep  logson 
the  skids,  the  ninth  section  was  a  material  and  effective  cove- 
nant for  their  l)enefit.  It  seems  to  us,  considering  these 
sections  together,  that  the  clause  *'not  to  exceed  20,000  feet 
per  day  of  20  days  each  month,''  limited  the  covenant  of  the 
second  parties  and  fixed  the  maximum  supply  of  logs  which 
they  could  have  been  recjuired  to  keep  upon  the  skids,  and 
did  not  fix  the  amount  which  the  first  parties  were  required  to 
remove  from  the  skids.  This  being  the  construction  of  the 
clause  referred  to,  what  was  the  amount  of  logs  which  the 
first  parties  were  required  to  remove  from  the  skids  under 
the  implied  covenant  of  the  contract?  In  other  words,  what 
was  the  implied  covenant,  if  one  existed?  Again,  we  must 
consider  the  sixth  and  ninth  sections  together  in  the  light  of 
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the  whole  contract.  The  sixth  section  required  the  second 
parties  to  keep  a  constant  supply  of  logs  on  skids  sufficient 
to  run  the  mill  not  to  exceed,  &c.  The  ninth  section  required 
the  first  parties  to  run  the  saw-mill  constantly  at  its  full 
capacity  as  nearly  as  possible,  unless  otherwise  hindered  by 
Providence.  It  appears  to  us  that  the  implied  covenant  on 
the  part  of  the  first  parties  was  to  remove  from  the  skids  an 
amount  of  logs  sufficient  to  run  the  mill  when  run  constantly 
at  its  full  capacity  as  nearly  as  possible.  It  is  true  that  the 
seventh  section  required  the  parties  of  the  first  part  to  pay 
for  all  merchantable  logs  delivered  upon  the  skids,  as  agreed 
upon  in  Article  ''l'**  of  said  contract,  and  that  the  eighth 
section  I'equired  the  first  parties  to  pay  the  second  parties  on 
or  about  the  15th  day  of  each  and  every  month  75  per  cent, 
of  all  timl)er  delivered  on  skids  before  mentioned  the  pre- 
ceding month,  the  balance  to  be  paid  for  in  30  days  there- 
after; })ut  we  think  the  phrases  ^'all  merchantable  logs"  and 
"all  timber,'"  as  used  in  these  sections,  mean  all  merchantable 
logs  and  all  timber  which  the  parties  of  the  second  part 
might  deliver  in  accordance  with  the  provisions  of  the  con- 
tract, not  without  limit,  l)ut  limited  according  to  the  true 
intent  and  meaning  of  the  contract. 

If  the  nature  and  extent  of  the  implied  covenant  was  as 
above  indicated,  are  the  averments  of  the  declaration  suffi- 
cient? The  declaration  avers,  "it  was  necessary  and  it  was 
implied  upon  the  part  of  the  defendants,  that  they  agreed  so 
to  do — to  take  the  timber  from  the  skids  and  place  it  upon 
the  mill  yard,  as  rapidly  as  i)ossible;  so  as  to  enable  the  mill 
to  cut  its  full  capacity  which  was  an  average  of  350,000  feet 
per  month  counting  20  days  per  month.  That  by  the  tenns 
of  said  contract  it  became  and  was  the  duty  of  the  said  de- 
fendants to  scale  and  measure  at  the  mill  or  the  mouth  of  Big 
Beechy  creek  all  the  timber  and  logs  delivered  by  the  plaintiflfs 
on  skids  in  each  month  and  to  pay  therefor  75  i)er  cent,  of 
the  contract  price  therefor  on  or  about  the  15th  day  of  each 
succeeding  month.  In  order  to  do  and  perform  such  condi- 
tions of  said  contract  it  l:)ecame  and  was  necessary  and  the 
duty  of  said  defendants  to  take  and  remove  from  the  skids 
to  the  said  mill  on,  or  against,  or  about  the  15th  day  of  each 
month,  all  the  timl)er  and  logs  so  delivered  upon  the  skids 
in  the  preceding  month  along  the  tram  road  to  be  provided 
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by  said  defendants/'  &c.  The  declaration  does  not  state  cor- 
rectly the  implied  covenant,  or  its  legal  eflfect  or  a  legal 
liability  under  it  according  to  our  construction  of  the  con- 
tract. It  is  a  general  rule  that  the  contract  must  be  stated 
correctly.  ''No  distinction  exists  in  pleading  between  an 
implied  promise  and  an  express  one;  it  is  true  that  in  evi- 
dence the  law  in  many  cases  implies  from  certain  facts  that 
a  promise  has  been  made,  but  in  pleading,  the  supposed 
promise  itself  should  be  alleged.'^  1  Chitty  PI.  309,  (16th 
Am.  Ed.) 

"Where  the  promise  is  founded  on  a  legal  liability  and 
implied,  it  is  sufficient  to  state  such  liability,  without  alleg- 
ing formally  that  the  defendant  promised/'  Saunders  PI.  & 
Ev.,  Vol.  1,  p.  140. 

''It  is  laid  down  as  a  principle  on  this  subject  that  a  con- 
tract or  written  instrument  should  be  stated  according  to  its 
legal  eflfect.  This  rule  is  of  very  extensive  operation  and 
applies  not  only  to  the  statement  of  contracts  in  the  action  of 
asHiimpfitt,  but  also  to  the  statement  by  either  party  of  con- 
tracts and  obligations  of  every  description,  whether  verbal, 
written,  or  specialty,  in  any  form  of  action.  The  party  is 
not  compelled  to  follow  the  precise  form  of  words  in  which 
the  contract  was  made;  it  suffices  if  he  state  its  true  legal 
eflfect  and  operation.''     1  Chitty  PL,  312,     (16th  Am.  Ed.) 

In  assigning  the  breach  of  the  implied  covenant  the  declara- 
tion avers,  "to  do  and  perform  which  said  several  conditions 
and  requirements  of  said  contract,  the  said  defendants  their 
agents  and  assignees  failed  and  refused. "  Also,  "that  neither 
the  said  defendants  nor  the  David  S.  Collins  Company  nor 
any  one  for  the  defendants,  did  in  all  things  comply  with 
said  contract  so  far  as  therein  required  of  the  said  defendants. " 
There  is  no  direct  averment  that  the  defendants  did  not  run 
the  saw-mill  constantly  at  its  full  capacity  as  nearly  as  possi- 
ble, or  that  the  defendants  did  not  remove  from  the  skids  an 
amount  of  logs  sufficient  to  run  the  mill  when  run  constantly 
at  its  full  capacity  as  nearly  as  possible.  Formerly  the  gen- 
eral averment  that  the  defendants  did  not  perform  their  con- 
tract was  not  sufficient. 

"The  breach  in  general  should  be  certain  and  express  and 
the  general  statement  that  the  defendant  has  not  performed 
{non  performavit)  his  agreement  or  promise  is  bad  on  de- 
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murrer,  though  aided  by  verdict."  1  Chitty  PI.  346,  (16th 
Am.  Ed.) 

It  has  been  held  in  Wheelmg  v.  BJacl\  25  W.  Va.  266, 
in  an  action  on  a  bond  with  collateral  condition,  that  under 
our  statute,  chapter  130,  section  46  of  the  Code,  providing 
for  the  filing  of  a  bill  of  particulars  of  plaintiff's  claim,  the 
necessity  for  special  assignment  of  breaches  is  to  a  great 
extent  if  not  entirely  obviated  by  filing  such  bill  of  particu- 
lars with  the  declaration  and  that  by  filing  such  bill  of  par- 
ticulars with  the  declaration  the  plaintiff  may  dispense  with 
such  special  assignment  in  most  if  not  in  all  cases.  No  bill  of 
particulars  was  filed  with  the  declaration  in  the  case  at  bar. 
If  a  bill  of  particulars  had  been  filed  and  was  defective  it 
could  not  have  been  taken  advantage  of  by  demurrer  but 
Only  by  moving  to  exclude  the  evidence  from  the  jury  which 
might  be  offered  to  sustain  such  imperfect  bill  of  particulars. 
This  statute  does  not  relieve  the  plaintiff  of  the  necessity  of 
averring  all  the  facts  necessary  to  show  a  cause  of  action 
against  the  defendants.  The  declaration  in  the  case  at  bar 
fails  to  do  this.  The  averment  of  the  implied  covenant  or 
its  legal  effect  or  the  liability  under  it  taken  with  the  gen- 
eral assignment  of  the  breach  and  the  other  facts  averred  do 
not  constitute  a  cause  of  action  against  the  defendants  under 
our  construction  of  the  contract. 

We  think  it  was  unnecessary  for  the  declaration  to  notice 
the  latter  clause  of  the  ninth  section,  which  is  in  these  words, 
"unless  otherwise  hindered  by  Providence."  If  the  act  of 
Providence  hindered  defendants  in  the  performance  of  this 
covenant  it  is  a  proper  matter  of  defense. 

There  is  another  part  of  this  declaration  which  is  as  fol- 
lows: ''That  the  said  defendants,  disregarding  their  said 
contract  and  the  rights  of  the  plaintiffs,  took  charge  of  and 
hauled  to  another  mill  of  the  said  defendants,  50,000  feet  of 
the  timber  which,  by  the  terms  of  said  contract,  the  plaintiffs 
were  entitled  to  haul  and  skid  and  would  have  hauled  and 
skidded,  and  thus  without  the  consent  of  the  plaintiffs,  de- 
prived the  plaintiffs  of  their  right  to  haul  the  same  and  make 
the  profit  thereon  of  $50.00."  Tliis  averment  is  preceded  by 
the  averment  that  the  plaintiffs  would  have  realized  a  profit 
of  one  dollar  per  thousand  feet  or  as  much  as  $4,500  on 
the  whole  contract,  but  there  is  no  averment  that  there  would 
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have  been  any  profit  on  this  particular  50,000  feet,  or  that 
defendants  did  not  pay  the  contract  price  therefor.  This 
part  of  the  declaration  is  too  vague  and  uncertain  to  consti- 
tute a  cause  of  action. 

For  the  reasons  above  stated,  the  demurrer  to  the  amended 
declaration  should  have  been  sustained.  The  views  above 
expressed  make  it  unnecessary  for  us  to  pass  upon  the 
thirty-six  other  assignments  of  error. 

For  the  reason  stated,  the  judgment  of  the  circuit  court  of 
Clay  county  entered  upon  the  verdict  of  the  jury  in  this 
action  is  reversed  and  the  verdict  of  the  jury  set  aside,  and 
the  order  and  judgment  of  the  circuit  court  over-ruling  the 
demurrer  to  the  amended  declaration  is  reversed  and  the  said 
demurrer  is  sustained,  and  this  action  is  remanded  to  the 
circuit  court  of  Clay  county  to  be  further  proceeded  with, 
and  with  leave  to  the  plaintiffs  to  amend  their  declaration. 

litcersed. 


CHARLESTON 

BusKiRK  Bros.  v.  Peck. 

Submitted  February  21,  1905.     Decided  March  14,  1905. 

1.  F^xEcuTORY  Contract  Construed. 

An  entire  executory  contract  of  sale  may  be  divisible  in  the  exe- 
cution thereof  so  as  to  vest  title  to  parts  of  the  property  in  the 
vendee  as  they  are  delivered,  and,  whether  in  any  case  such  partial 
transfer  of  title  taives  place,  is  a  question  of  intent,     (p.  367.) 

2.  Contract  Construed  —  When  Title  Passes. 

The  point  at  which  title  passes  in  the  progress  of  the  execution 
of  a  contract  of  sale  is  a  question  of  intent  to  be  g'athered  from  the 
terms  ot  the  contract,  the  nature  of  the  property,  its  condition  and 
situation,  the  purposes  for  which  the  conjtract  was  made,  and  the 
circumstances  surrounding  the  parties,  when  the  terms  used  are 
such  as  to  make  them  admissible  in  evidence,     (p.  .368.) 

3.  Contract  Construed. 

Though  generally  a  sale  is  not  complete  until  the  property  has 
been  ascertained  and  designated  and  made  certain  as  to  its  identity, 
quantity,  quality  and  price,  title  will  vest  in  the  vendee  without 
final  and  complete  ascertainment  of  the  aggregate  quantity  and 
price,^  if  the  intent  that  it  shall  do  so  be  made  manifest,     (p   369.) 
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4.  Title  by  Contract —  W/ten  it  May  Pcum, 

Title  to  property  may  pass  under  a  contract  of  sale,  though  there 
be  neither  payment  of  purchase  money  nor  complete  delivery  of 
possession,     (p.  360.) 

5.  Contract  Construed— /»/pror<??»c/i^*. 

If,  by  the  terms  of  an  executory  contract  of  sale,  the  vendee  is 
required  to  expend  money,  and  perform  labor,  upon  the  property 
so  as  to  change  its  character  and  situation,  title  to  it  as  so  altered 
will  vest  in  the  purchaser,  unless  a  contrary  intention  be  shown, 
(p.  370.) 

6.  Contract  Construed— ymd^T — Vendor' h  Lien. 

Under  a  contract  of  sale  of  the  timber  on  a  tract  of  land  to  be  cut 
and  removed  by  the  vendee  within  a  specified  time  and  measured 
and  paid  for  each  month  and  before  removal,  as  the  work  progres- 
ses, title  vests  in  the  purchaser  as  the  timber  is  cut  down,  and  the 
vendor  has  a  lien  thereon  for  the  purchase  money,     (p.  371.) 

7.  CoNRTACT  Co^sTHVKD— Timber  Contrart — Waiver  by   Vendor. 

The  purpose  of  a  clause  in  such  contract  providing  that,  in  case 
the  purchaser  shall  fail  to  have  the  timber  measured  and  pay  for 
the  same  each  month  as  cut  and  hauled,  he  shall  forfeit  all  right 
and  title  to  the  timber  whether  cut  or  not  and  all  payments  made 
on  account  thereof,  is  to  prevent  the  accrual  of  a  large  indebted- 
ness under  the  contract  and  the  cutting  of  large  quantities  of  timber 
without  paying  for  it;  and,  if  the  vendor  suffers  large  quantities  to 
be  cut  down  without  such  monthly  measurement  and  payment,  he 
will  be  deemed  to  have  waived  the  benefit  of  such  clause,  (p.  371.) 

^.    CosTRACT^ Equity  Control  of. 

Equity  will  not  permit  the  perversion  of  a  forfeiture  clause  in 
a  contract  to  a  use  or  purpose  for  which  it  was  never  intended, 
(p.  372.) 

^>.    Contract — Waicer  of  Forfeiture  Claune  by  Implication. 

By  permitting  the  accomplishment  of  the  general  result  for  the 
prevention  of  which  a  power  of  forfeiture  has  been  inserted  in  a 
contract,  and  standing  by  in  silence  while  large  expenditures  are 
made  in  the  prosecution  of  the  work,  after  the  accrual  of  the  right 
of  forfeiture,  under  the  befief  that  it  will  not  be  exercised,  the 
party  having  such  right  of  forfeiture  waives  it.     (p.  371.) 

10.  Decedent's  Kstatk — PreMervation  of  by  Equity — Rereher. 

Creditors  of  a  decedent's  estate  may  resort  to  a  court  of  equity 
for  the  ascertainment  and  preservation  of  the  property  and  assets 
of  the  estate  and  subjection  of  the  same  to  the  payment  of  the 
debts  against  it,  when  the  personal  representative  refuses  to  per- 
form his  duty  in  the  premises,  and,  if  necessary  to  full  and 
adequate  relief,  a  receiver  may  be  appointed  to  take  charge  of  the 
property,     (p.  373.) 
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11.  Dbcbdisnt*8  Estate  PKOSRViW rd— Receiver— Pertto/ial  RepreHeittatvoe. 
A  receiver  may  be  appointed  to  take  charge  of,  care  for,  put  in 
marketable  condition  and  sell,  timber  belonging  to  a  decedent's 
estate,  lying  on  the  lands  of  a  stranger,  subject  to  his  purchase 
money  lien,  at  the  instance  of  creditors,  when  the  personal  repre- 
sentative has  refused  to  do  so.     (p.  373.) 

Appeal  from  Circuit  Court,  Logan  County. 
Bill  by  Buskirk  Bros,   against  R.  W.  Peck,  curator,  anil 
others.     Decree  for  defendants,  and  complainants  appeal. 

Reverned. 

J.  S.  Miller,  F.  C'.  Leftwich  and  J.  S.  Marcum,  for 
appellants. 

McCoMAS  and  Northcott,  for  appellees. 

POFFENBARGER,    JUDGEI 

Buskirk  Bros,  mei*chants,  to  whom  the  estate  of  George  A. 
Lilly,  deceased,  is  indebted  in  an  amount  slightly  exceeding  the 
sum  of  three  thousand  dollars,  for  merchandise  furnished  him, 
while  engaged  in  certain  logging  and  timber  operations,  in 
the  course  of  which  he  died,  brought  this  suit  in  equity 
against  the  curator  of  said  estate  and  Henry  Mitchell  who 
claims  a  large  amount  of  timber,  which,  according  to  the 
allegations  of  the  bill,  belongs  to  said  estate,  for  the  purpose 
of  subjecting  said  timber  and  all  other  property  of  the  dece- 
dent to  the  payment  of  his  debts. 

This  timber  seems  to  constitute  the  chief  assets  of  the 
estate.  It  was  cut  from  the  land  of  the  defendant,  Henry 
Mitchell,  under  a  certain  contract,  containing  a  forfeiture 
clause,  under  which  Mitchell  has  taken  i)ossession  of  the  tim- 
ber, claiming  Lilly's  title  thereto  has  been  forfeited.  The 
contract  reads  as  follows: 

''This  Agreement,  made  and  entered  into  thi3.20th  day  of 
June,  1903,  by  and  between  Henry  Mitchell  of  the  first  jwirt 
and  Greorge  A.  Lilly  of  the  second  part,  both  of  the  county 
of  Logan  and  state  of  West  Virginia, 

"Witnesseth:  That  the  said  Henry  Mitchell  is  the  owner 
in  fee  of  a  large  tract  of  land  on  the  Elast  side  of  the  Guyan- 
dotte  River  about  five  miles  below  the  town  of  Aracoma  and 
situate  in  Logan  county,  West  Virginia,  and  that  as  such 
owner  he  has  this  day  sold  unto  the  said  party  of  the  second 
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part  all  of  the  merchantable  poplar,  cucumber,  ash  and  oak 
saw-log  timber  from  sixteen  inches  in  diameter  and  up  six 
feet  above  the  ground  (small  built  trees  not  included)  for 
which  the  said  Greorge  A.  Lilly  agrees  to  pay  the  sum  of 
eleven  cents  per  cubic  foot  for  all  poplar,  cucumber  and  ash 
timber  and  eight  cents  per  cubic  foot  for  all  oak  timber;  five 
hundred  dollars  of  which  is  to  be  paid  in  cash  before  any 
part  of  the  timber  here  mentioned  shall  be  cut  which  shall  be 
held  and  not  accounted  for  until  all  of  the  timber  herein  men- 
tioned shall  be  cut  and  measured,  and  the  said  party  of  the 
second  part  further  agrees  to  have  the  said  timber  which  is 
cut  and  hauled  to  the  measuring  place  measured  over  each 
month  and  not  removed  therefrom  until  fully  paid  for  and 
in  case  the  said  Lilly  fails  to  make  such  monthly  payment 
then  this  contract  is  to  be  void  and  the  said  Lilly  is  to  forfeit 
all  the  paym/Mits  which  he  has  made  and  tbe  timber  whether 
cut  or  not  is  to  revert  to  the  said  Mitchell  aiid  the  said  Mitch- 
ell on  his  part  is  to  give  the  said  Lilly  such  rights  of  way 
as  he  may  need  in  removing  said  timber  which  is  under  the 
contract  of  the  said  Mitchell  together  with  such  unmerchant- 
able timber  as  the  said  Lilly  may  need  in  constructing  roads 
or  shanties  for  the  purpose  of  marketing  said  timber  the  said 
Lilly  to  do  as  little  damage  as  possible  to  said  real  estate  and 
the  said  Lilly  is  to  commence  work  on  said  timber  on  or  be- 
fore the  10th  day  of  July,  1903,  and  is  to  have  eighteen 
months  to  complete  the  removal  of  the  same. 

"Witness  the  following  signature  and  seals  this  20th  day 
of  June,  1903. 

"Henry  Mitchell,  (Seal.) 
"G.  A.  Lilly,        (Seal.)'^ 

Lilly  began  in  July,  1903,  and  clit  large  quantities  of  pop- 
lar, cucumber,  ash  and  oak  timber,  continuing  his  work 
until  sometime  in  February,  1904,  when  he  was  attacked  by 
typhoid  fever  and  died  in  March,  1904.  Within  that  period 
he  paid  Mitchell  sixteen  hundred  dollars.  As  to  the  applica- 
tion of  these  payments  by  Lilly,  if  he  made  any,  there  is  no 
competent  evidence  in  the  record.  Mitchell,  in  his  answer, 
and  in  an  affidavit  filed,  says  it  was  applied  on  the  cucumber, 
poplar  and  ash  timber  cut,  and  was  sufficient  to  pay  all  the 
purchase  money  on  account  of  that  timber,  except  the  sum  of 
three  hundred  and  nine  dollars,  which  was  paid  by  Nye  & 
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Bro.,  to  whom  Lilly  sold  that  part  of  the  timber  cut  by  him. 
The  bill  charges  that  Lilly  had  cut,  in  addition  to  that  timber, 
about  three  thousand  oak  logs  and  had  hauled  to  the  banks  of 
the  Guyandotte  river  about  two  thousand  of  them,  leaving  the 
remainder  in  the  woods,  and  that,  in  the  cutting  and  logging 
of  this  timl:)er,  Lilly  had  spent  about  six  thousand  dollars.  It 
is  further  charged  that  the  oak  timber  so  cut  down  is  worth 
ten  thousand  dollars  or  more,  after  deducting  the  purchase 
money  due  thereon. 

The  bill  prayed  for  the  apiK)intment  of  a  receiver  to  take 
charge  of  the  timber  and  other  property  of  the  decedent,  for 
the  disclosure  by  Mitchell,  of  the  accounts  tetween  himself 
and  Lilly,  and  for  a  reference  to  a  commissioner  to  ascertain 
the  property  Ijelonging  to  the  estate  and  the  debts  against  it 
and  their  priorities. 

On  the  28th  day  of  April,  1904,  R.  P.  Peck  was  appointed 
special  receiver  and  directed  to  take  charge  of  the  property 
admittedly  telonging  to  the  estate,  make  a  complete  inven- 
tory thereof,  sell  and  convert  the  same  into  money,  remove 
the  timl^er  cut  and  lying  upon  the  lands  of  Mitchell  and  sell 
the  same  and  keep  an  itemized  account  of  his  expense  incur- 
red in  the  removal  and  sale  of  said  property. 

Subsequently,  Belle  Lilly,  widow  of  the  deceased,  was 
appointed  administratrix,  and  an  amended  and  supplemental 
bill  was  filed,  making  her  and  S.  M.  Hudson  additional 
defendants,  and  process  thereon  was  issued  and  served.  This 
bill  averred  that  Mitchell  had  sold  the  oak  timber  to  S.  M. 
Hudson  instead  of  to  the  Hudson  School  Furniture  Company 
as  erroneously  alleged  in  the  original  bill;  that  the  curator 
was  not  a  necessary  party,  he  never  having  taken  charge  of 
the  timber;  that  the  administratrix  had  declined  and  refused 
to  take  charge  of  it;  that  the  timl)er  was  worth,  over  and 
above  the  amount  due  Mitchell,  ten  thousand  dollai's  or  more; 
that  Lilly  had  expended  about  six  thousand  dollars  in  the  work 
which  he  had  done  ui>on  it;  and  that  Mitchell,  by  his  conduct, 
in  permitting  all  this  work  to  go  on  and  large  exi)enditures  to 
be  made  in  cutting  and  logging  said  timl^r  and  in  the  construc- 
tion of  tramways,  skids  and  other  necessary  contrivances,  in 
consequence  of  which  large  indebtedness  had  been  incurred  on 
the  faith  of  the  contract  to  merchants,  employees  and  sub- 
contractors, had  waived  the  forfeiture  clause  of  the  contract 
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and  was  estopped  to  declare  a  forfeiture  and  assert  title  to 
the  timber  so  cut. 

Mitchell's  answer  virtually  admits  the  facts  alleged  in  the 
bill  and  amended  bill,  insists  upon  the  validity  of  his  title  to 
the  timber,  admits  the  payment  of  the  sixteen  hundred  dol- 
lars, but  says  it  was  all  applied  on  timber  other  than  that  in 
controversy,  denies  any  collusion  between  himself  and  the 
administratrix  and  insists  upon  the  discharge  of  the  receiver 
and  the  dismissal  out  of  the  suit,  of  said  timl)er  and  himself 
as  a  defendant. 

No  depositions  were  taken,  but  certain  affidavits  were  tiled 
both  by  the  plaintiffs  and  Mitchell.  A  motion  to  discharge 
the  receiver,  made  on  the  first  day  of  July,  1904,  was  over- 
ruled, but  the  former  order  was  modified  so  as  to  deny  power 
to  remove  or  sell  any  of  the  timber  until  the  next  regular 
term  of  the  court.  This  was  before  Mitchell  had  answered. 
It  was  renewed  on  the  28th  day  of  July,  1904,  upon  the  filing 
of  his  answer.  On  the  first  day  of  August,  1904,  the  cause 
was  heard  upon  the  original  and  amended  bills,  affidavits, 
answers  of  Peck,  curator,  and  Mitchell,  general  replications 
thereto  and  all  the  former  orders  and  decrees,  as  well  as  the 
motion  of  Mitchell  to  discharge  the  receiver  and  to  have  himself 
dismissed  from  the  suit.  Both  of  these  motions  were  sustained 
and  the  receiver  was  directed  to  sell  the  other  personal  prop- 
erty of  the  estate  and  retain  the  proceeds  until  the  further 
order  of  the  court.  From  this  decree  the  plaintiffs  have 
api)ealed. 

Appreciating  the  important  bearing  of  the  interpretation 
of  the  contract  upon  the  propriety  of  the  ordei*  appealed  from, 
counsel  for  the  appellee,  in  view  of  the  recital  in  the  contract 
of  the  sale  by  Mitchell  to  Lilly  of  all  the  merchantable  pop- 
lar, cucumber,  ash  and  oak  saw-log  timber  on  the  tract  of 
land  mentioned  in  the  contract,  and  the  agreement  on  tlie 
part  of  Lilly,  to  pay,  at  certain  prices,  for  all  such  timl)er 
and  to  deposit,  on  account  of  purchase  money,  before  cutting 
any  part  of  the  timber,  the  sum  of  five  hundred  dollars,  to  be 
held  and  not  accounted  for  until  all  the  timber  mentioned  in 
the  agreement  should  be  cut  and  measured,  say  that  the  con- 
tract is  entire,  binding  Lilly  to  cut  and  pay  for  all  the  timber 
on  the  tract  of  land,  in  consequence  of  which  his  breach 
thereof,    in  refusing  to  cut  and  pay  for  the  timber  which 
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remains  standing  upon  the  land,  gives  Mitchell  the  right  to 
retain  all  of  the  timber,  whether  cut  or  not,  and  precludes 
the  assertion  of  any  claim  thereto  on  the  part  of  Lilly's  estate. 
They  say  Mitchell  is  entitled  to  ha^e  performance  of  the 
whole  contract  and  cannot  \ye  required  to  accept  part 
performance.  Therefore,  it  is  urged  that,  inasmuch  as  the 
creditors  of  Lilly  do  not  offer  to  take  and  pay  for  the  stand- 
ing timber,  but  only  that  which  has  been  cut,  Mitchell  may 
refuse  to  relinquish  any  of  it.  That  a  party  to  a  contract 
who  is  in  default  and  has  broken  it  cannot,  ordinarily,  main- 
tain an  action  on  it  is  a  correct  proposition  of  law.  Assum- 
ing that  the  contract  is  entire,  and  that  Mitchell  is  entitled 
to  full  and  complete  performance  of  it,  none  of  which  need 
be  determined  here,  since  neither  a  claim  to  the  standing 
timber  on  the  one  side  nor  for  damages  for  not  taking  it  on  the 
other  is  set  up,  it  remains  to  be  seen  whether  the  entirety  of 
the  contract  precludes  the  claim  set  up  on  the  part  of  Lilly's 
estate.  The  view  thus  presented  by  counsel  only  deals  with 
the  contract  as  an  executory  one,  wholly  unperformed,  pass- 
ing no  title.  It  assumes  not  only  that  title  has  not  vested, 
but  also  that  it  cannot  until  the  contract  is  wholly  performed; 
but  that  it  imposes  on  the  vendee  the  duty  to  cut,  pay  for  and 
remove  all  the  timber,  and  gives  the  vendor  the  right  to 
demand  performance  of  this  duty.  Failure  of  performance 
would  give  a  right  of  action  for  damages,  although  no  timber 
had  been  cut,  or  all  of  it  had  been  cut  except  a  small  portion. 
But  if  the  contract  be  entire,  so  that  an  action  for  damages 
for  failure  to  perform  any  part  of  it  would  lie,  it  does  not 
follow  that  the  parties  have  not  carried  it  to  the  point  of  exe- 
cution so  that  title  has  passed  to  the  purchaser  of  the  timber. 
If  so,  then  Mitchell  cannot  seize  and  withhold  any  timber, 
the  title  to  which  vested  in  Lilly  before  his  death.  The 
breach  by  the  vendee  does  not  divest  that  title  out  of  him  and 
revest  it  in  the  vendor,  but  it  gives  the  latter  his  remedy  by 
an  action  for  damages  upon  the  entire  contract,  although  part 
of  the  property  has  passed  beyond  his  reach  by  part  per- 
formance and  execution  of  the  contract.  For  the  timber  the 
title  to  which  has  passed  he  could  recover  compensation 
at  the  contract  price,  and  as  to  the  unperformed  part 
of  the  contract  he  would  be  entitled  to  damages  for  the  breach. 
Contracts  are  either  executory  or  executed.     Executory  con- 
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tracts  of  sale  do  not  pass  title;  executed  contracts  do.  Elgee 
Cotton  Cases,  22  Wall.  (U-  S.)  180;  Masmi  v.  Thompson.,  18 
Pick.  (Mass.)  305;  State  v.  (rNeill,  58  Vt.  140.  Whether 
title  passes  by  a  contract  is  a  question  of  intention  to  be  deter- 
mined by  the  jury,  when  the  terms  of  the  contract  are  to  be 
gathered  from  the  evidence,  and  for  the  court  when  the  agree- 
ment of  the  parties  is  free  from  dispute  and  the  intent  is 
plain.  24  Am.  and  Eng.  Ency.  Law  (2d  Ed.)  1048,  1049.  If 
the  intent  of  the  parties  to  an  entire  contract,  executory  in  the 
first  instance,  as  this  one  is,  to  make  partial  deliveries  and  pass 
the  title  to  the  parts  delivered,  as  they  are  delivered,  such  con- 
tract will  be  enforced  according  to  the  intent,  and  such  partial 
delivery  raises  a  presumption  of  intent  to  so  pass  the  title. 
Thompson  V,  Conovet\  32  N.  J.  L.  (3  Vroom)  466;  Albemarle 
Lmnher  Co.  v.  Wilcox,  105  N.  C.  34;  Birge  v.  Edgerton,  28  Vt. 
291;7b^^m  V.  Coohe,  2  Met.  (Ky.)275;  Rolling  MilU.  Rhodes, 
121  U.  S.  255.  Similarly,  where  a  seller's  lien  is  reserved  by 
retention  of  possession  and  the  contract  is  entire,  part  of  the 
property  may  be  released  without  payment,  and  the  lien  upon 
the  residue  retained,  if  such  be  the  intention  of  the  parties. 
Young  v.  Austin,  6  Pick.  280;  Merrill  v.  Umvnewell,  13 
Pick.  213;  Riddler  v.  Vamxim,  20  Pick.  280.  Simmo7is  v. 
Swift,  5  B.  &  C.  857;  Dixon  v.  Ys,tes,  5  B.  &  Ad.  313;  Ban- 
son  V.  Met/er,  6  East  614;  Jhrks  v.  Hall,  2  Pick.  206. 

Whether  the  title  to  the  timber,  as  it  was  cut  by  Lilly, 
passed  to  him  is  a  question  of  intent  to  be  gathered  from  the 
terms  of  the  contract,  the  nature  of  the  property,  its  situa- 
tion and  the  circumstances  surrounding  the  parties  to  the 
sale.  Morgan  v.  IRng,  28  W.  Va-  1;  Hood  v.  Bloch,  29 
W.  Va.  244.  Owing  to  the  peculiar  nature  of  growing  tim- 
ber, contracts  for  the  sale  thereof,  showing  an  intent  to  sep- 
arate it  from  the  soil  immediately,  or  within  a  reasonable 
time,  are  generally  deemed  to  pass  the  title  to  the  timber 
upon  the  severance  thereof,  and  not  before.  Nidi  v.  Mliott, 
52W.Va.  229;  28  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  541. 
When  the  intent  is  to  buy  growing  trees  and  allow  them  to 
remain  upon  the  land  and  take  its  benefit  by  future  growth, 
the  sale  is  a  sale  of  an  interest  in  land,  passing  the  title  at 
once.  Beach  on  Cont.  section  540  and  note.  The  act  of  sev- 
erance is  an  important  step.  It  changes  the  nature  of  the 
timber  from  real  estate  to  personal  property.     Null  v.  El. 
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Jiott^  cited.  By  the  very  act  of  cutting,  the  vendee  takes 
actual  manual  control  and  possession  of  it.  He  acquires  an 
additional  interest  in  it  by  reason  of  his  expenditure  of  money 
and  labor  in  converting  it  into  personal  property.  It  is  not 
to  be  assumed  that  he  would  incur  the  expense  incident  to 
the  work  of  felling  and  hauling  the  timber  w^ithout  an  intent 
to  acquire  at  least  an  equitable  interest  in  it.  A  rule  of  con- 
struction is  that  the  seller  is  deemed  to  have  parted  with  the  title 
when  he  permits  the  purchaser  to  change  the  character  of  the 
property  by  spending  money  and  labor  on  it.  Jones  on  Liens, 
section  822.  And  this  applies  to  timber  contracts.  I)ongl<]m 
V.  Shumway^  13  Gray  (Mass.)  498.  That  there  should  be 
partial  deliveries  of  the  timber  as  cut  is  plainly  indicated  by  the 
terms  of  the  contract.  It  provided  that  the  timber  which 
should  be  cut  and  hauled  to  the  measuring  place  should  be 
measured  each  month  and  not  removed  until  fully  paid  for, 
thereby  impliedly  saying  that,  if  measured  and  paid  for,  it 
might  be  removed  each  month  as  fast  as  cut.  This  negatives 
the  theory  that  the  contract  should  be  entire  as  regards  its 
execution.  The  covenant  against  removal  does  not  preclude 
the  passing  of  title.  If  the  effect  of  it  is  to  give  tlie  vendor 
a  sort  of  constructive  possession,  that  does  not  necessarily 
amount  to  a  retention  of  title. 

The  general  rule  is  that  a  sale  is  not  complete  until  the 
property  is  so  ascertained  and  designated  that  there  can  be 
no  uncertainty  as  to  its  identity,  quantity,  (luality  and  price. 
As  long  as  anything  remains  to  be  done  by  the  vendor  or  the 
joint  action  of  both  parties  for  the  puri)ose  of  ascertaining 
any  of  these  facti>  the  title  does  not  pass.  Morgan  v.  Klng^ 
28  W.  Va.  1;  Ilood  v.  BlocK  29  W.  Va.  244.  But  this  rule 
is  subject  to  one  important  exception,  namely,  the  manifesta- 
tion of  a  contrary  intent  by  the  parties  to  the  contract. 
Morgan  v.  Khig^  cited;  Hood  v.  Bloch^  cited.  In  Iloj^all  v. 
Willis^  15  Grat.  434,  Judge  Daniels  said:  ''There  is,  I  think, 
a  decided  preponderance  of  authority  in  favor  of  the  proposi- 
tion, that  where  the  subjectmatter  of  the  contract  has  not  only 
been  completely  ascertained  and  identified,  but  actually  deliv- 
ered, the  mere  fact  that  the  weighing,  counting  or  measur- 
ing, is  yet  to  be  done  by  the  buyer,  in  order  simply  to  ascer- 
tain the  aggregate  sum  of  money  which  he  is  to  pay  as  the 
price,    does  not  of  itself  show  such  a  defect  in  the  transfer  of 
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the  title  as  will  prevent  tlie  risk  of  loss  from  l)eing  cast  on 
the  buyer. ""  In  Macomher  y.  Parlcr)\  13  Pick.  175,  the  court 
said:  *'But  where  the  goods  or  commodities  are  actually 
delivered,  that  shows  the  intent  of  the  parties  to  complete 
the  sale  by  the  delivery,  and  the  weighing  or  measuring  or 
counting  afterwards  would  not  be  considered  as  any  part  of  the 
contract  of  sale,  but  would  l)e  taken  to  refer  to  the  adjust- 
ment of  the  final  settlement  as  to  the  price.  The  sale  would 
l)e  a.s  complete  as  a  sale  upon  credit  l)efore  the  actual  pay- 
ment of  the  price.'"  In  Vrofoof  y.  Btnniett^  2  Com.  (N.  Y.) 
258,  in  consideration  of  a  previous  indebtedness  and  of  a  new 
advance  the  plaintiff  sold  to  the  defendant  forty-three  thous- 
and bricks  to  l>e  taken  out  of  an  unfinished  kiln,  containing 
a  larger  quantity.  He  also  delivered  to  the  defendant  formal 
lx)ssession  of  the  yard  and  agreed  with  him  to  burn  the  kiln 
which  he  did  and  then  executed  to  the  plaintiff  a  bill  of  sale 
for  all  the  bricks  in  the  kiln.  It  was  held  that  the  defend- 
ant was  entitled  to  take  the  foHy-three  thousand  bricks, 
although  they  were  not  counted  out  or  marked  and  separated 
from  the  residue.  In  Khnh&rly  v.  Patching  19  N.  Y.  330,  it 
was  held  ui)on  a  contract  of  sale  of  a  specified  quantity  of 
grain,  not  separated  from  amass,  indistinguishable  in  <iuality 
or  value,  the  title  passes,  the  intention  that  it  should  do  so 
having  been  manifested.  A  similar  case  is  7? ^/>?.y<// v.  Carrlng- 
tmi^  42  N.  Y.  118.  Payment  of  the  purchase  money  is  not 
necessary  to  the  vesting  of  title.  "Neither  actual  delivery 
nor  payment  is  indispensable."'  Bish.  on  Cont.  section  1309; 
2  Kent.  Comm.  492.  "There  may  be  a  constructive  delivery 
of  the  goods  sold  which  will  pass  the  title,  but  which  will 
not  destroy  the  seller's  lien.  If  goods  be  sold  and  counted 
out  and  set  apart  for  the  purchaser,  there  is  such  a  construc- 
tive delivery  that  the  title  will  vest  in  the  purchaser  and  the 
property  will  be  at  his  risk,  and  yet  the  seller  has  the  indis- 
putable right  to  refuse  to  deliver  without  payment.*"  Jones 
on  Liens,  section  807.  This  is  illustrated  by  the  case  of 
Tlumvpwn  v.  Gray^  1  Wheat.  75,  in  which  Chief  Justice 
Marshall  delivered  the  opinion.  Two  persons  had  agreed 
with  the  managers  of  a  lottery  to  take  a  large  numl>er  of 
tickets,  and  to  give  security  on  the  delivery  of  the  tickets. 
Part  of  them  were  delivered  and  the  residue  were  selected 
and    put  in   a    package,    marked    with    the   name    of    the 
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purchasers.  One  of  the  tickets  in  the  package,  not 
Klelivered,  and  not  to  be  delivered  until  paid  for,  drew  a  large 
tirize  and  the  managers  refused  to  deliver  the  tickets  in  the 
package  on  the  tender  of  the  price,  and  the  court  held  that 
the  property  in  the  tickets  had  passed  to  the  purchasers  sub- 
ject to  a  lien  for  the  purchase  money,  Chief  Justice  Mar- 
shall said:  ''When  they  are  separated  from  the  mass  of  tick- 
ets, and  those  not  actually  delivered  are  set  apart  and  marked 
as  the  proi)erty  of  the  vendee, — what,  then,  is  the  state  of 
the  contracts  It  certainly  stands  as  if  the  selection  had  been 
previously  made  and  inserted  in  the  contract  itself.  An  arti- 
cle purchased  in  general  terms  from  many  of  the  same  de- 
:scription,  if  afterwards  selected  and  set  apart  with  the  assent 
of  the  parties  as  the  thing  purchased,  is  as  completely  sold, 
;as  if  it  had  been  selected  previous  to  the  sale,  and  speciHed 
in  the  contract."' 

The  foregoing  principles,  applied  to  the  terms  of  the  con- 
tract, its  clearly  indicated  purpose  and  the  peculiar  nature  of 
its  subject  matter,  lead  irresistibly  to  the  conclusion  that  the 
parties  intended  that  the  title  to  the  timber  should  vest  in 
the  vendee  as  cut  down,  subject  to  a  lien  thereon  in  favor  of 
the  vendor  for  the  purchase  money,  reserved  by  the  clause 
prohibiting  removal  from  the  land  before  payment.  Such 
•lien  is  well  known  to  the  law  as  the  seller's  lien  for  purchase 
money  and  its  nature  is  w^ell  defined  in  the  numerous  deci- 
sions of  the  courts  in  which  it  has  been  involved.  Jones  on 
Liens,  section  830  et  neq.  Retention  of  possession  of  the 
property  until  payment,  constructive  or  actual,  is  essential 
to  its  existence,  and  generally  is  the  sole  purpose  of  retaining 
it.  Jones  on  Liens,  section  8Q8;  Farks  v.  Hdll^  2  Pick. 
(Mass.)  206;  PickM  v.  BnUoch,  52 N.  H.  354;  Wehh\.  Bell, 
32  Pa.  St.  12;  Ohernkr  v.  Con\  25  Ark.  562.  Where  goods 
are  sold,  counted  out  and  set  apart  for  the  purchaser,  but  not 
actually  delivered  into  his  possession,  the  title  passes.  There 
is  constructive  delivery  sufficient  to  execute  the  contract,  but 
the  seller  has  a  lien  for  the  purchase  money.  Southwestern 
'd%\  Co.  V.  Plants  45  Mo.  517;  Owens  v.  Weednmn^  82  111. 
409.  •  Here  the  property,  by  the  very  terms  of  the  contract, 
passes  into  the  hands  of  the  vendee,  goes  under  his  personal 
dominion,  and  is  wrought  into  a  new  form  and  nature  by  his 
acts,   but  on  the  lands  of  the  vendor.      But  for  the  non-re- 
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moval  clause,  the  vendor  would  have  no  lien.  He  inserted 
it  from  necessity  for  the  very  purpose  of  reserving  a  lien. 
Jones  on  Liens,  section  822.  By  it  he  holds  a  sort  of  con- 
structive possession  sufficient  to  support  a  lien  for  his  pur- 
chase money. 

The  untenableness  of  the  tirst  position  taken  by  counsel 
for  the  appellee  being  thus  disclosed,  it  becomes  necessary  to 
consider  whether  his  claim  under  the  forfeiture  clause  is  well 
founded.  The  obvious  purpose  of  that  clause  was,  not  to 
enforce  i)erformance  of  the  whole  contract,  the  cutting  of  all 
the  timber  on  the  land;  l)ut  to  compel  prompt  payment  for  so 
much  timter  as  should  be  cut,  so  as  to  prevent  the  accumula- 
tion of  a  large  indebtedness  and  the  felling  of  large  quantities 
of  timber  without  payment.  What  other  purpose  could  it 
have  had?  The  plain  intent  was  to  confer  upon  the  vendor 
the  power  to  stop  all  further  work  under  the  contract  and 
put  an  end  to  it  in  case  the  vendee  should  fail  to  make  prompt 
payment.  It  was  not  anticipated  that  there  should  be  a  heavy 
forfeiture  at  any  time.  Had  the  obligations  of  the  contract 
been  fully  observed  and  discharged,  there  could  have  been 
little  or  nothing  lost  except  one  month's  work  and  outlay  and 
the  five  hundred  dollars  dei)osit,  which  was  probably  about 
the  amount  of  contemplated  damages  in  such  case. 

Such  being  the  nature  and  obvious  purpose  of  the  for- 
feiture clause,  our  conclusion  is  that  the  record  as  it  stands, 
shows  a  p;v'///tf  fade  case  of  waiver  of  forfeiture  for  failure 
to  measure  and  pay  for  the  timber  each  month  as  it  was  cut. 
Mitchell  stood  by  and  allowed  this  large  expenditure  in  the 
cutting  and  hauling  of  the  timljer  and  construction  of  skids 
and  tramways  with  the  attendant  accumulation  of  indebted- 
ness to  merchants,  employes  and  sub-contractors,  without 
demanding  any  measurement  or  payment  for  the  timber  cut, 
relying  no  doubt,  for  his  protection,  upon  the  provision  which 
inhibited  removal  of  the  timber  until  paid  for.  He  permit- 
tee! the  very  thing  to  he  done  which  the  forfeiture  clause 
was  intended  to  prevent.  To  permit  him  now  to  assert  a 
forfeiture  and  claim  the  benefit  of  all  the  money  and  labor 
expended  upon  that  timber  would  operate  as  a  fraud  upon 
the  rights  of  Lilly's  estate  to  which  the  creditors  have  a  right 
to  look  for  satisfaction  of  their  demands,  and  be  a  perversion 
K)f  the  forfeiture  clause  from  its  plain  purpose.     His  silence 
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amounted  to  a  representation  of  his  willingness  U)  forego  the 
monthly  measurement  and  monthly  payment,  causing  Lilly 
to  do  that  which  he  would  not  otherwise  have  done,  namely, 
to  go  on  with  his  operations  at  great  expense.  If  he  intended 
to  assert  his  rights  under  that  clause,  he  was  bound  to  stop 
and  give  notice  of  that  intention  in  view  of  his  knowledge  of 
the  exi>enditures  which  were  l^eing  made  upon  the  faith  of 
his  silence  and  acquiesence. 

''Also,  in  the  same  class  of  cases,  and  upon  the  same  e(iuit- 
able  grounds,  if  there  has  teen  a  breach  of  the  agreement 
sufficient  to  cause  a  forfeiture,  and  the  party  entitled  thereto, 
either  expressly  or  by  his  conduct  waives  it  or  acquiesces  in 
it,  he  will  l)e  precluded  from  enforcing  the  forfeiture,  and 
equity  will  aid  the  defaulting  party  by  relieving  against  it, 
if  necessary."  Pom.  Ri.  Jur.  section  451.  This  text  has 
been  approved  and  applied  in  the  case  of  Ilul-ill  v.  Mt/ers^ 
36  W.  Va.  639. 

As  it  is  plain  that  Lilly  took  title  to  the  felled  timber  and 
the  benefit  of  the  forfeiture  clause  has  been  waived,  Mitchell 
must  find  some  ground  other  than  those  of  entirety  of  con- 
tract and  forfeiture.  What  can  it  be?  Breach  of  a  contract 
by  one  party  sometimes,  if  not  always,  confei's  uiwn  the 
other  the  right  of  rescission.  SHtumer  v.  l^arkei\  36  X.  H. 
449;  Hill  v.  //t>vy.?/,  26  Vt.  Xm^Dodgew  Greeley,  31  Me. 
343;  Batten  v.  Butler,  7  East  579.  But  that  cannot  be  exer 
cised  without  a  restoration  of  the  status  quo.  Gay  v.  Alter^ 
102  U.  S.  79;  Bank  v.  Grmjen,  12  How.  (U.  S.)  51;  Prebbh  v. 
Bottom,  27Vt.  249;  Allen  v.  Wehh,  24  N.  H.  '27H;BaiUyY.  Fox, 
78  Cal.389.  Mitchell  could  not  avail  himself  of  this  right  with- 
out putting  Lilly's  estate  as  nearly  in  the  condition  which  Lilly 
occupied  liefore  he  cut  the  timber  as  possible.  A  contract 
must  be  wholly  rescinded  or  not  at  all.  Potter  v.  Titcomh, 
22  Me.  300;  Wolcott  v.  Heath,''l%l\\.  A:'^Z\lfe7idrkksv.  Good- 
rich,  15  Wis.  679.  He  says  he  took  charge  of  the  timber 
with  Lilly's  consent,  but  Lilly's  inability  to  bestow  gifts  or 
relinquish  rights  so  as  to  prejudice  his  creditors  is  so  clear 
and  undoubted  as  to  render  discussion  unnecessary. 

From  these  conclusions  it  results  that,  if  Mitchell  has  any 
title  to  the  i)roperty,  it  is  that  of  mortgagee,  and,  as  such, 
he  has  denied  the  existence  of  any  interest  in  the  property 
on  the  part  of  the  mortgagor,  and  attempted  to  sell  it  as  his 
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own.  If  he  were  an  express  trustee,  this  would  be  sufficient 
gi-ound  for  ousting  him  by  the  appointment  of  a  receiver. 
McCm}dless  v.  ^Varnei^  26  W.  Va.  754.  However,  that  may 
be,  he  is  charged  with  no  active  duty  in  respect  to  the  tim- 
ber for  the  protection  of  the  interest  therein  of  Lilly's  estate. 
The  administratrix  has  refused  to  take  charge  of  it.  The 
creditors  can  neither  do  so  nor  maintain  any  sort  of  action 
at  law  for  the  timber  or  its  proceeds  because  they  do  not  repre- 
sent the  estate,  although  entitled  to  resort  to  the  assets  for 
satisfaction  of  their  claims  against  it.  Therefore  equity  must 
lend  its  aid  by  appointing  a  regeiver  to  put  the  timber  in 
marketable  condition  and  sell  it.  There  is  nobody  else  to  do 
it.  This  makes  a  clear  case  for  the  exercise  of  such  jurisdic- 
tion. Mathiey  v.  Ferguson.,  55  W.  Va.  656  (47  S.  E.  886); 
Poling  V.  Huffman,  39  W.  Va.  320;  WiUoii  v.  Straight,  46 
W.  Va.  651;  TahVa  Onratof^  v.  Cahell,  l7  Grat.  160. 

What  equities  or  legal  rights  S.  M.  Hudson  may  have  in 
respect  to  the  timber  cannot  be  inquired  into  here.  The 
cause  did  not  progress  far  enough  in  the  court  below  to  raise 
these  questions.  The  same  observation  is  to  be  made  as  to  the 
five  hundred  dollar  deposit,  which  the  contract  bound  Lilly  to 
make.  Whether  anything  was  paid  l)efore  any  timber  was 
cut  does  not  appear.  None  of  these  matters  could  be  finally 
disposed  of  upon  mere  affidavits  in  the  absence  of  an  agree- 
ment to  submit  on  affidavits  in  lieu  of  evidence  regularly 
taken. 

For  the  foregoing  reasons  the  decree  complained  of  must 
be  reversed  and  the  cause  remanded  for  further  proceedings 
according  to  the  principles  herein  stated  and  the  rules  and 
principles  governing  courts  of  equity. 

Reversed. 
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CHARLESTON. 
Hatfield  r.  Allison. 

Submitted  February  22,  1905.     Decided  March  14,  1905. 

1.  ExPRKSs  Trust — Oral  Ecidence. 

Oral  evidence,  to  establish  an  express  trust  must  be  clear  and  un- 
questionable,    (p.  379). 

2.  Resulting  Trust  in  Judicial  Salk — General  Warranty— Error. 

When  a  purchaser  of  land  in  his  own  name  at  judicial  sale,  is  re- 
quired by  decree  to  convey  the  land  to  the  debtor  as  having  pur- 
chased it  in  trust  for  him,  it^  is  error  to  require  the  purchaser  to 
convey  the  land  to  the  debtor  **With  covenants  of  general  war 
ranty."     (p.  384). 

Api^eal  from  Circuit  Court,  Mingo  County. 
Bill  by  Sanford  Hatfield  against  R.  C.  Allison  and  othei-s. 
Decree  for  plaintiff,  and  defendants  appeal. 

Sheppard  &  CTOODYKfX)XTZ,  for  appellants. 
H.  K.  Shumate,  for  appellee. 

McWhorter,  Judcje: 

At  a  judicial  sale  made  in  the  case  of  W.  F.  Farley  against 
Sanfoixl  Hatfield  (4  at.  in  Mingo  county  circuit  court,  K.  C. 
Allison  Ijocame  the  purchaser  of  a  tract  of  two  hundred  and 
fifty  acres  of  land  sold  as  tlie  property  of  Sanford  Hatfield, 
at  the  price  of  S271.87,  which  .sale  was  confirmed  at  the  Jan- 
uary term,  1898,  of  said  court.  Afterwanls,  on  the  27th  day 
of  September,  1898,  Wells  (Jooilykoontz,  special  commission- 
er, the  purchase  money  having  all  l)een  paid,  at  the  request 
of  the  purchaser  R.  C.  Allison,  conveyed  the  said  two  hun- 
dred and  fifty  acres  of  land  to  Allison  and  one  William  Mc- 
Geo,  to  whom  Allison  hatl  sold  an  undivided  half  interest  in 
the  land.  At  the  Noveml)er  rules,  1901,  Sanfonl  Hatfield, 
filed  his  bill  in  equity  in  the  circuit  court  of  Mingo  county 
against  R.  C.  Allison  and  William  McGee,  alleging  that  Al- 
lison had  purchased  the  land  for  plaintiff  at  his  request  and 
w^as  holding  the  same  in  trust  for  him,  the  plaintiff  to  return 
the  purchase  money  paid  by  Allison  with  its  interest.  Plain- 
tiff makes  no  allegation  as  to  when  the  said  money  was  to  be 
returned,  no  time  si)ecified;  but  alleges  that  in  the  early  part 
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of  the  year  1900,  he  had  raised  about  $100.00  and  oflfered  to 
let  Allison  have  it  on  account  of  the  money  he  had  paid  on 
the  land,  but  he  refused  to  take  it,  giving  as  his  reason  that 
he  could  do  nothing  until  he  saw  Mr.  McGee  who  had  fur- 
nished a  part  of  the  money  to  pay  for  the  land;  that  subse- 
quenty  he  raised  some  more  money  and  again  offered  to  pay 
the  said  liability  and  Allison  refused,  giving  the  same  reason; 
that  on  one  occasion,  about  a  year  before  the  tiling  of  the  bill, 
Allison  stated  to  plaintiff  that  he  had  a  letter  from  McCiee, 
his  co-defendant;  that  he  had  directed  him  to  deed  to  plaintiff 
the  surface  and  keep  the  minerals,  which  proposition  plaintiff 
would  not  consider;  that  plaintiff  then  )>ecame  alarmed  and 
used  every  effort  to  raise  the  money  sufficient  to  redeem  the 
land,  and  on  the  20th  of  March,  1901,  having  raised  sufficient 
money,  offered  and  tendered  defendant  Allison  the  entire 
amount  of  money  and  its  intesest  which  he  had  paid  on  said 
land,  aud  Allison  refused  to  take  it  and  replied  that  McGee 
had  directed  him  not  to  take  any  money  from,  or  give  any 
writings  to,  the  plaintiff;  but  that  plaintiff  could  pay  off  a  store 
account,  which  plaintiff  did,  and  took  a  receipt  therefor  at  the 
time;  that  on  May  9,  1901,  plaintiff  handed  to  defendant  Al- 
lison, $200.00  telling  him  to  take  it,  that  he  wanted  to  be  as. 
good  to  him  as  he  was  to  plaintiff,  and  said  Allison  stated  that 
he  was  always  ready  to  take  money  for  paper  and  gave  him 
a  receipt  therefor,  which  receipt  was  tiled  with  the  bill;  that 
plaintiff  intended  said  money  as  a  payment  on  the  money  due 
Allison,  but  not  l3eing  able  to  read  writing  plaintiff  after- 
wards learaed  that  said  receipt  was  for  $200.00  to  l)e  de- 
posited in  the  Bank  of  Williamson  for  the  plaintiff;  that  since 
giving  Allison  the  said  $200.00  plaintiff  had  offered  to  settle 
any  balance  that  might  Ix*  due  him  on  said  land  purchase,  but 
Allison  refused  to  take  anything  or  settle;  but  reiterated  the 
statement  that  he  would  deed  him  back  the  surface  and  keep 
the  minerals,  which  plaintiff  refused  to  accept.  Plaintiff  al- 
leged that  the  purchase  of  the  two  hundred  and  tifty  acres  of 
land  by  Allison  was  for  the  use  and  l>eneiit  of  plaintiff;  that 
at  the  time  of  its  sale  the  land  was  worth  at  least  $2,500.00, 
at  a  fair  valuation;  that  if  it  had  not  been  understood  that 
said  land  was  being  purchased  for  plaintiff  the  land  would  have 
brought  a  much  larger  sum  than  three  times  the  amount  bid 
thereon;  that  the  deed  of  conveyance  to  Allison  and  Mc(iee 
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was  without  authority;  that  the  deed  was  made  and  acknow^l- 
edijed  long  l)efore  any  authority  was  conferred  uix)n  special 
commissioner  Goodykoontz,  to  make  such  conveyance  and  no 
conveyance  whatever,  was  directed  to  l)e  made  to  defendant 
McCiee;  that  the  a^ifreement,  on  the  part  of  Allison  to  bid  in 
said  land  for  plaintiff  and  hold  it  as  a  security  for  the  amount 
so  bid  and  interest  is  enforceaWe  in  a  court  of  equity,  and  the 
refusal  on  the  part  of  the  defendants  to  convey  said  land  to 
plaintiff  after  a  tender  of  the  full  amount  due  thereon  was  a 
fraud  ujKrn  plaintiff  and  co^izable  in  a  court  of  equity;  that 
there  ha<l  l)een  paid  to  defendant  Allison  $200.00  of  said  pur- 
chase money  and  the  fact  that  the  receipt  therefor  stated  that 
said  sum  was  to  l)e  deposited  in  the  Bank  of  Williamson  did 
not  change  its  effect  as  a  payment  for  the  reason  that  plaintiff 
did  not  so  intend  it  for  deposit  and  could  not  read  said  re- 
ceipt and  did  not  understand  its  imi)ort  until  long  after  the 
payment  of  said  money;  that  the  said  $200.00  was  never  de- 
posittnl  in  the  Bank  of  Williamson  to  the  credit  of  plaintiff 
by  defendant  Allison;  but  was  kept  and  used  by  him,  and 
plaintiff  tendered  in  open  court,  or  to  the  order  of  defendants 
the  sum  of  $160.00  the  balance  due  on  said  purchase  money 
and  taxes  pakl  thereon,  if  .any,  after  deducting  the  $200-00 
theretofoi-e  pakl  to  defendant  Allison,  and  prayed  that  the  de- 
fendants be  comi)elled  to  convey  to  said  plaintiff  said  two 
hundred  acres  of  land  and  for  general  relief,  which  bill  was 
verified. 

Defendant  Allison  tiled  his  demurrer  and  answer  to  said 
bill  and  denied  all  the  material  allegations  in  the  bill,  charg- 
ing that  he  had  l)ought  the  land  at  the  instance  and  for  the 
l)enefit  of  Hatfield  or  that  he  purchased  it  in  pui-suance  of  or 
in  accordance  with  any  agreement  with  said  Hatfield,  or  any 
l)erson  for  him;  but  averred  that  on  the  other  hand  he  made 
said  purchase  of  his  own  motion  and  indei^endently  and  with- 
out any  arrangement,  agreement  or  contract  with  the  said 
Hatfield  or  that  he  did  anything  to  prevent  bklding  by  other 
parties  and  denied  the  allegation  of  the  bill  that  Hatfield  re- 
lied uiK)n  the  go(xl  faith  of  respondent  resting  securely  on 
the  arrangement  and  felt  his  land  was  safe,  and  made  ar- 
rangements to  procure  money  for  the  purpose  of  rei)aying  re- 
si)ondent  the  amount  advanced  by  him;  but  avers  that  on  the 
other  hand  Flatfield  never  thought  of  making  claim  of  that 
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sort  until  long  afterwards  when  the  said  land  had  advanced 
in  value,  and  respondent,  together  with  McGee,  were  about 
to  make  sale  thereof  at  a  figure  sufficient  to  enable  them  to 
realize  a  remunerative  profit  for  their  investment;  that  re- 
siK)ndent  had  i>ermitted  plaintiff  to  retain  x)OSsession  of  the 
land,  the  same  not  being  very  valuable  for  agricultural  pur- 
poses and-  it  was  intended  tljat  possession  of  said  land  be  held 
in  order  that  the  title  might  be  fully  protected  by  adverse 
possession,  and  respondent  also  felt  that  it  would  te  a  hard- 
ship on  Hatfield,  Ix^ing  poor  in  circumstances  and  with  a  large 
family  and  an  invalid  wife,  to  dispossess  him  by  w-rit  of  pos- 
session of  said  premises,  and  that  it  was  wholly  due  to  these 
reasons  that  respondent  and  his  co-defendant,  McGee,  per- 
mitted Hatfield  to  remain  in  possession;  that  the  fact  was  that 
the  surface  was  almost  practically  useless  and  utterly  worth- 
less to  respondent  and  his  co-defendant;  but  realizing  that  it 
was  useful  and  material  to  said  Hatfield  and  desiring  to  avoid 
the  payment  of  taxes  thereon,  and  thinking  that  such  surface 
rights  would  l)e  l3eneficial  to  said  Hatfield  informed  him  that 
they  had  decided  to  deed  him  the  surface  and  the  said  Hatfield 
replied  that  "That  was  a  mighty  good  present;  that  not  many 
other  men  would  do  that;"  that  he  seemed  highly  elated  and 
pleased  to  know  that  the  surface  of  said  land  was  to  be  deeded 
to  him,  and  seemed  much  gratified  at  the  result.  Respond- 
ent admits  that  he  had  in  his  possession  about  $182.00,  less  a 
small  store  account,  l)elonging  to  Hatfield,  \ye\ng  the  same 
money  left  with  him  for  which  the  receipt  exhibited  with  the 
bill  was  given;  admitted  that  the  $200.00  was  not  deposited 
in  the  Bank  of  Williamson  to  the  credit  of  Hatfield,  and 
charged  that  the  same  was  never  intended  to  be  deposited  to 
Hatfield-s  credit,  but  that  Hatfield  came  to  him  with  $200.00 
which  was  sewed  up  in  a  jacket  and  told  respondent  that  it 
was  too  hot  to  work  with  the  jacket  on,  and  wanted  him  to 
take  the  money  and  lock  it  up  in  his  safe  and  give  him  a  re- 
ceipt or  statement  showing  the  fact;  respondent  told  him  he 
would  prefer  to  put  it  in  bank  and  not  keep  it  in  the  safe, 
and  so  stated  in  the  receipt  to  Hatfield. 

The  defendant,  McCiee,  filed  his  demurrer  and  answer  al- 
leging that  he  knew  personally,  little  in  regard  to  the  trans- 
action mentioned  in  the  bill,  but  averred  that  w^ithin  a  few^ 
days  after  the  purchase  of  the  land  by  Allison,  Allison  wrote 
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him  informing  him  of  the  purchase  and  oflfered  him  a  half 
.  interest  therein  at  the  same  price  that  Allison  was  to  pay  for 
it;  that  within  a  short  time  thereafter  he  went  to  West  Vir- 
ginia and  saw  Allison  and  paid  him  in  full  for  one-half  the 
purchase  money;  that  at  no  time  prior  to  said  purchase  nor 
afterwards  until  very  recently  had  he  any  intimation  from 
any  source  that  Hatfield  was  claiming;  an  interest  in  the  land; 
that  he  was  an  innocent  purchaser  of  said  moiety  for  a  valu- 
able consideration  without  notice  of  any  claim  or  equity  on 
the  part  of  Hatfield,  and  relied  and  insisted  on  the  force  and 
effect  of  the  deed  to  himself  and  Allison.  He  adopted  the  al- 
legations of  the  answer  of  Allison  on  infonnation  and  Ijelief 
that  they  were  true  and  relied  uix)n  said  answer  as  a  defense 
in  his  l)ehalf,  Iwth  of  which  answers  were  verified. 

Depositions  were  taken  by  both  plaintiff  and  defendants 
and  filed  in  the  cause,  and  the  cause  was  heard  and  the  final 
decree  entered  on  the  2r)th  of  Septemlier,  1903,  on  the  bill 
and  exhibits  filed  therewith,  and  tlie  answei-s  of  the  defend- 
ants and  general  replication  thereto,  and  u])on  the  depositions 
and  orders  and  decrees  theretofore  made  in  the  cause,  the  de- 
murrers having  l)een  theretofore  overruled,  and  the  court  de 
cided  that  the  plaintiff  was  entitled  to  the  relief  prayed  for; 
,  decreed  that  uiK)n  the  payment  by  the  plaintiff  of  the  sum  of 
$186.75  to  the  defendant  Allison,  which  was  ascertained  to  be 
the  balance  due  him,  after  deducting  credits,  the  defendants, 
Allison  and  McCiee  should  convey  said  two  hundi-ed  and  fifty 
acres  of  land  to  plaintiff  with  covenants  of  general  warranty^ 
and  appointed  a  special  commissioner  to  make  such  deed  in 
their  l)ehalf  upon  their  failure  to  do  so.  The  plaintiff  ten- 
dered in  open  court  to  the  defendants  the  said  sum  which  de- 
fendants declined  to  receive,  when  it  was  ordered  to  be  paid 
into  the  hands  of  the  general  receiver  of  the  court  subject  to 
the  order  of  the  defendants;  from  which  decree  the  defend- 
ants appealed  and  say  that  the  court  erred  in  holding  that 
any  express,  or  other  trust  had  Ijeen  established,  and  in  di- 
recting a  conveyance  of  the  two  hundred  and  fifty  aci-es  to 
Hatfield;  and  also  had  erred  in  compelling,  in  any  event,  the 
conveyance  of  said  land  by  deed  containing  a  covenant  of 
general  warranty. 

Counsel  for  appellee  in  his  brief  says:  ''We  conclude  that 
under  the  law  the  whole  (luestion  in  this  case  turns  uiK)n  the 
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single  issue,  as  to  whether  or  not  the  purchase  was  made  by 
Alhson  for  Hatfield;  if  so,  the  plaintiff  must  prevail;  if  not, 
the  dismissal  of  his  bill  follows. '"  This  is  a  fair  statement 
of  the  questions  involved  in  the  case.  In  Curretwe  v.  Ward^ 
43  W.  Va.  367,  (syl.  pt.  2),  it  is  held:  "Where  one  before  a 
judicial  sale  agrees  to  buy  in  the  land  in  his  name  for  the  ben- 
efit of  the  debtor,  the  debtor  to  pay  the  purchase  money,  and 
keep  the  land,  it  is  an  express  trust,  enforceable  in  equity." 
And  in  point  3,  it  is  held,  that  such  trust  may  be  shown  by 
oral  evidence.  At  page  370,  it  is  said  in  the  opinion:  "Parol 
declarations  or  creations  of  trust  in  realty  must  amount  to 
clear  and  explicit  declarations  of  trust;  loose  and  indefinite 
expressions  will  not  do.  Hill  on  Trustees  60.'"  Trolly,  Carter^ 
15  W.  Va.  567;  Arimtroyig  v.  Bailey,  43  W.  Va.  778. 

The  claim  of  plaintiff  in  this  cause  is  based  uix>n  alleged 
verbal  statements  and  promises  made  by  the  defendant  Alli- 
son, alleging  that  Allison  agreed  with  plaintiff  to  "buy  in  the 
land''  for  him.  It  is  conceded  by  Allison  that  in  a  conversa- 
tion with  plaintiff  on  Saturday  before  the  sale  of  the  land  on 
Monday,  plaintiff  called  Allison's  attention  to  the  fact  that  his 
land  was  to  te  sold  on  Monday  and  asked  him  to  buy  it;  but 
denied  that  he  asked  him  to  buy  it  for  plaintiff.  Plaintiff 
states  in  his  deposition  that  he  had  a  conversation  with  de- 
fendant Allison  at  the  ford  of  Ben  ('reek  in  the  presence  of 
several  parties  when  Allison  said  to  him:  "  'Sanford,  I  saved 
your  land  for  you'  and  I  spoke  and  said  'that  is  all  right 
Crockett,'  and  he  said  'I  will  tell  you  what  I  had  to  do,  I  had 
to  go  to  F.  M.  Chafin  and  go  your  security  on  that  little  note 
that  you  owed  him  and  keej)  him  from  running  up  the  land 
on  me,'  and  I  says,  'that  is  all  right,  I  would  just  as  leave  pay 
you  the  money  for  it  as  him,"  and  that  is  about  all  the  talk, 
that  is  as  I  rememlx^r  of  it  at  this  time."'  On  cross  examina- 
tion when  asked  who  were  present  at  that  con versation  he  said : 
"Uncle  Jim  Hatfield  was  there  and  Mr.  Peters;'"  but  gave  no 
other  names.  Plaintiff  examined  James  Hatfield  as  a  witness 
who  l)eing  asked  by  plaintiff's  attorney,  "Did  you  at  any  time 
ever  hear  Crockett  Allison  say  anything  about  having  bought 
in  the  land  where  Sanford  Hatfield  now  lives  for  him^  Ans. 
No,  sir,  never  did."  James  Hatfield  failed  to  corrolx)rate 
plaintiff's  testimony  in  regard  to  said  conversation,  although 
present.     He  seems  to  have  made  no  further  effort  to  cor- 
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roborate  his  statement  at  that  time  by  any  other  of  the  sev- 
eral witnesses  who  were  present  at  the  conversation;  did  not 
even  examine  Mr.  Peters  whom  he  rememl>ered  to  have  lieen 
present.     Plaintiff   introduces  AH    Hatfield,   his  father,  and 
Ekla  Hatfield,  his   mother,  and    Martha  May,  his  sister,  to 
prove  a  conversation  between  the  defendant  Allison  and  Ali 
Hatfield.     First  witness,  Ali,  states  that  Allison  rode  up  in 
front  of  witness'  house  and  wanted  witness  to  take  a  dram  of 
whiskey,   which    he   did,  Allison  then  asked  where  the  old 
woman  was  and    he  called  her  out  of  the  house  and  gave 
her  a  dram  of  whiskey  and,  then  he  said  "You  have  heard 
that  me  and  Sanf ord  is  in  a  law  suit  have  you  ?  and  I  told  him 
'Yes,'  and  he  said  he  didn't  want  me  to  think  hard  of  it,  and 
then  says  that  he  went  and  bid  Sanf  ord  \s  land  in  for  him,  and 
said  'I  am  sorry  that  I  ever  done  it.' ''     He  further  said  ''If 
he  gained  the  land  he  aimed  to  deed  half  of  it  to  Leander — 
that  is  one  of  my  sons — that  he  would  deed  him  half  if  he  got 
it,  that  is  all  I  have  to  tell.*'     Eda  Hatfield  stated  that  the 
plaintiff  was  her  son  and  being  asked  about  a  conversation 
between  plaintiff  and  her  husband  in  front  of  their  house 
said  '*Well,  I  went  out  there,   and  Crocket  he  spoke  to  me 
and  reached  me  his  bottle  and  I  tasted  of  his  whiskey,  and  he 
said  he  reckoned  we  had  heard  that  him  and  Sanford  was  in  a 
law  suit,  and  I  told  him  yes,  I  had  heard  it,  and  he  said  he 
didn't  want  us  to  think  hard  of  i^t  that  he  could  not  help  it 
and  that  he  was  forced  into  it,  and  I  said,    'I  didn't  get  them 
into  it  and  couldn't  get  them  out,'  and  he  said  he  went  and 
bid  the  land  in  for  Sanford  and  Sanford  was  lawing  him  for 
it,  and  he  said  he  was  sorry  he  had  touched  it."     And  being 
asked  whether  any  thing  else  was  said,  answered:  "While  I  was 
out  there  he  said  if  he  gained  the  land  it  wouldn't  hurt  Le- 
ander none,  for  'I  aim  to  make  him  a  deed  to  half  of  it,'  and 
I  went  in  the  house  and  he  talked  on  a  right  smart  bit  after  I 
went  in  the  house  to  Ali  and  the  rest  of  them,   but  I  cannot 
tell  what  he  said  after  I  went  in  the  house.''     And   Martha 
May  was  asked  about  the  same  conversation,  to  tell  as  near 
as  she  could  what  it  was:  "Well,  sir,  Crockett  Allison  come 
along  my  Pa's,  and  we  were  standing  out  in  the  yard,  and  he 
asked,  'How  are  you,  Uucle  Ali?'  and  pap  said  'Howdy,'  and 
he  said  'How  are  you  getting  along?'  and  pap  told  him  he  was 
well  and  asked  him  how  he  was,  and  he  said  he  was  as  well  as 
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common,  and  he  asked  where  Aunt  Eda  was — that's  ma — and 
he  told  him  she  was  in  the  house,  and  he  told  her  to  come  out 
and  he  reached  her  his  bottle,  and  he  said  he  gruessed  they  had 
heaixl  about  his  law  suit  and  Sanford's,  and  ma  told  him  yes, 
they  had  heard  about  it,  and  he  told  them  he  didn't  want 
them  to  think  hard  of  him  alx)ut  it  for  he  was  forced  into  it, 
that  he  went  to  Williamson  and  bid  the  land  in  for  Sanford 
and  he  was  sorry  he  had  ever  touched  it."'  And  was  asked 
if  he  said  anything  what  he  proiwsed  to  do  about  the  land  if 
he  gained  it,  and  answered  ''He  said  if  he  gained  the  land 
(that  is  the  way  he  spoke  it)  that  he  would  make  Leander  a 
deed  for  it  and  it  would  not  hurt  him  none  and  he  would  have 
a  home  for  always — that  is  my  other  brother.  (Q.)  That  he 
would  make  him  a  deed  to  all  the  land?  (A.)  To  his  half,  he 
said.-'  This  story  told  by  Ali  and  Eda  and  Martha  is  denied 
by  the  defendant  Allison  and  l)ears  very  evident  marks  of  a 
manufactured  story.  Allison  is  shown  to  \ye  at  least,  a  fair 
business  man;  he  is  sued  to  recover  from  him  the  land  be- 
cause he  had  bought  it  in  for  Hatfield  and  was  holding  it  in 
trust  for  him,  which  fact  he  had  denied  himself  under  oath 
and  at  that  time  taking  depositions  in  his  defense  and  it  is  not 
at  all  probable  that  he  would  make  to  them  a  statement  de- 
stroying his  defense  at  the  very  time  he  was  taking  evidence 
to  the  contrary.  He  well  knew  if  the  fact  could  be  estab- 
lished that  he  had  purchased  the  land  for  plaintiflF  it  would 
utterly  destroy  his  defense.  PlaintiflF  introduced  witnesses  to 
prove  that  he  had  sold  rights-of-way  over  the  land  after  the 
purchase  by  Allison  and  that  he  was  in  possession  and  con- 
trol of  the  same.  Soon  after  the  land  was  purchased  by  Al- 
lison, because  of  the  coal  interests  in  that  region,  land  arose 
very  rapidly  in  value.  At  once,  after  the  purchase  Allison 
wrote  to  defendant  McGee,  and  told  him  about  the  purchase 
and  oflfered  him  a  half  interest  in  the  same.  This  would  not 
look  like  Allison  then  regarded  himself  as  occupying  a  trust 
relation,  proposing  to  make  sale  of  it.  Shortly  afterwards 
McGee  came  to  West  Virginia  and  paid  Allison  half  of  the 
amount  paid  for  the  land  and  took  a  half  interest  in  the  pur- 
chase, and  after  the  rise  in  value,  on  account  of  the  coal,  Al- 
lison proposed  to  McGee  that  Hatfield,  being  a  poor  man, 
having  a  large  family  and  an  invalid  wife,  and  the  surface  of 
the  land  being  of  little  value  to  them,  they  would  give  and 
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convey  the  surface  to  the  plaintiif,  to  which  McGee  assented. 
Allison  informed  plaintiff  of  their  determination  to  give  him 
the  surface,  when  he  expressed  himself  as  highly   pleased. 
That  fact  is  proved  by  A.  M.  Toler  who  states  that  he  was  at 
Allison's  store  and  Hatfield  hai)i)ened  to  be  there  when  Alli- 
son said  to  Hatfield:  ''Say,  I  don't  want  your  land;  it  would 
bejio  use  to  me,"  and  said:  '\Sanfortl,  I  will  give  you  your 
land  back  and  keej)  the  mineral  on  the  land,"  when  Hatfield 
said:  ''That  was  as  good  as  he  wanted  it;  that  he  had  a  place 
now  to  raise  his  chiklren;  was  very  well  pleased  and  seemed 
to  enjoy  the  gift"  and  says  HatKeld  did  not  at  that  time  or  at 
any  other  time  that  he  knew  of,  make  any  claim  or  pretense 
that  he  had  gotten  Allison  to  buy  in  the  land  for  him.     De- 
fendant Allison  in  his  answer,  as  well  as  in  his  dejxjsition, 
states  that  by  reason  of  the  fact  that  the  surface  of  the  land 
was  practically  useless  and  worthless  to  himself  and  his  co- 
owner,  McCiee,    considering  the  condition  of  plaintiff,   de- 
termined to  give  the  surface  of  the  land  back  to  Hatfield  and 
that  he  so  informed  Hatfield  who  said  "That  was  a  mighty 
good  present;  that  not  many  other  men  would  do  that/'     De- 
fendant McGee,  in  filing  his  answer  refers  to  that  of  his  co- 
defendant  and  adopts  it  as  his  own,  but  states  in  his  deposi- 
tion taken  in  May,  1902,  that  he  had  never  heard,  until  then, 
recently,  that  Hatfield  claimed  that  Allison  had  purchased  the 
land  for  him;  that,  he  thought  about,  probably  a  year  before 
his  deposition  was  taken,  that  Hatfield  came  to  Panther  to 
see  him  al)out  it  then,  he  come  to  compromise;  he  said  he 
wanted  half  the  coal;  he  didn't  then  claim  that  Mr.   Allison 
bid  it  in  for  him,  but  wanted  half  the  coal,  but  after  that  he  said 
he  would  take  one-third,  that  is,  Crockett  one-third,  me  one- 
third  and  him  one-third,  in  the  way  of  compromise;  that  he 
had  seen  Hatfield  three  or  four  times  between  the  date  of  his 
purchase  from  Allison  and  the  time  that  he  came  to  him  and 
wanted  part  of  the  coal.     F.   M.  Chafin  was  examined  as  a 
witness  in  behalf  of  plaintiff,  he  stated  that  he  was  at  the  sale 
made  by  commissioner  (joodykoontz  and  had  Ambrose  La- 
master  to  put  in  some  two  bids  for  him  on  the  property;  that 
he  told  Allison  that  Sanford  owed  him  about  $40.00  for  taxes 
and  he  was  bidding  on  it  to  save  his  debt;  that  Allison  told 
him  if  he  would  give  him  time  on  the  debt  he  would  pay  it. 
"I  gave  him  twelve  montlis  time  and  he  gave  me  a  note  for 
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mine  and  I  gave  him  up  Sanford's  note."  Chafin  was  asked 
"From  tliis  conversation  with  R.  C.  Allison  did  you  learn,  or 
get  the  impressiom  that  he  was  bidding  the  land  in  for  hirrt- 
self  or  for  Sanford  Hatfield  r'  Ans.  "I  can't  recollect,  from 
the  conversation,  I  got  the  impression  some  way  that  he  was 
bidding  for  Sanford,  but  I  can't  recollect  whether  I  got  it 
from  Crockett  or  Sanford."  Plaintiff  claims  that  on  the  9th 
day  of  May,  1901,  he  gave  to  defendant  Allison,  $200.00 
which  he  intended  to  be  applied  on  the  money  due  from  him 
to  Allison  on  account  of  the  purchase,  and  tiled  with  the  bill 
a  receipt  therefor  which  receipt  is  dated  on  the  said  9th  day 
of  May,  1901:  "Received  of  Sanford  Hatfield  $200.00  to  de- 
posit in  the  Bank  of  Williamson  for  Sanford  Hatfield. 
Signed,  R.  C.  Allison.""  This  receipt  on  its  face  clearly  in- 
dicates that  the  money  was  not  left  to  ])e  applied  on  any- 
thing that  he  owed  Allison,  but  was  to  l)e  accounted  for  to 
him.  He  explains  this  receipt  by  saying  that  he  could  not 
read  w^riting  and  did  not  know,  until  long  afterwards,  how  it 
read. 

Mr.  Allison  testifies  that  when  Hatfield  came  to  him  with 
the  $200.00  he  said:  "Crockett,  I  have  some  money  here.  I 
wish  you  would  take  it  and  keep  it,  for  I  can't  stand  to  w-ork 
with  this  hot  vest  on."  Then  he  said  "C'rockett,  life  is  un- 
certain and  death  is  sure,  (live  me  some  pai^r  showing  that 
you  have  that  amount  of  money  of  mine."  That  he  wrote 
the  receipt  which  he  read  to  him  just  as  the  agreement  w^as 
that  he  should  write  it;  that  he  sent  the  money  to  the  bank  at 
Williamson  by  Howard  Toler,  who  brought  back  a  receipt 
for  the  same;  that  afterwards  Hatfield  came  to  him  and  said 
"Crockett,  I  want  $8.00  in  money  for  a  week,  and  if  I  don't 
pay  you  back  in  that  length  of  time  you  know  where  it  is  and 
you  can  get  it  yourself.''  And  he  let  him  have  the  $8.00. 
The  fact  that  Hatfield  remained  in  possession  and  control  of 
the  land  and  negotiated  with  persons  for  rights-of-way  over 
the  same  and  exercised  acts  of  ownership  over  it  is  entirely 
consistent  with  the  claim  of  Allison  and  McGee,  and  their 
action  in  relation  to  the  same.  They  had  given  him  the  sur- 
face of  the  land  and  agreed  to  convey  same  to  him,  and  of 
coui-se  had  no  interest  in  the  same,  havingdeterminedtokeep 
nothing  from  their  purchase  but  the  coal  and  minerals.  The 
evidence  to  sustain  the  plaintiff's  claim  is  not  only,  not  "clear 
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and  unquestionable,'"'  as  under  the  authorities  it  must  be,  but 
the  preponderance  of  evidence  is  a^inst  him,  the  evidence 
being  insufficient  to  establish  the  trust  claimed  by  the  plain* 
tiflF,  the  decree  must  l>e  reversed  for  that  reason.  The  error 
assigned  l)ecause  of  the  decree  requiring  defendants  to  con- 
vey the  land  to  plaintiff  *'With  covenants  of  general  war- 
ranty""  is  well  taken,  but  it  is  unnecessary  to  discuss  it  here; 
the  bare  statement  of  the  proposition  is  its  own  answer. 

The  decree  of  the  circuit  court  is  set  suside,   reversed  and 
annulled  and  the  plaintiff's  bill  is  dismissed. 

Rerrmed. 


CHARLESTON 

Ijoqan  r,   Providknt  Savings  Life  Assurance  Society  of 

New  York. 

Submitted  March  7,  1905.     Decided  March  21,  1905. 

1      Life  Insurance — Applirathu  P<trt  of  Polu'i/ — Policy  Control, 

Where  a  life  insurance  policy  provides  that  the  application  for 
the  insurance  shall  be  a  part  of  the  policy,  then  the  policy  and  the 
application  should  be  construed  together,  and  if  there  is  a  conflict 
between  the  policy  and  the  application,  the  provisions  of  the  policy 
should  control,     (p.     387.) 

2.  Life  Insurance — (JotiHtrurtion —  WarranfUK^Jit^presentatittfut. 

A  life  insurance  policy  should  be  strictly  construed  against 
the  insurer,  and  if  it  contains  contradictor^'  terms,  or  is  so  framed  as 
to  leave  room  for  construction,  rendering  it  doubtful  whether  the 
parties  intended  the  answers  of  the  assured  to  the  questions  pro- 
pounded in  the  application  to  be  warranties  or  representations,  the 
court  should  lean  against  that  construction  which  imposes  the  ob- 
ligation of  a  warranty  upon  the  assured,  and  hold  the  answers  to 
be  representations,     (p.  388.) 

3.  Life  Insurance— i^w/^*  of  Practice — Burden  of  Proof. 

When  an  action  is  brought,  upon  a  life  insurance  policy,  which 
provides  that  the  application  shall  be  made  a  part  of  the  policy, 
and  the  declaration  is  filed  under  section  61,  chapter  125,  of  the 
Code,  1899,  and  the  defendant  files  a  statement  of  defense  under 
section  64  of  said  chapter,  alleging  that  the  assured  made  false 
and  fraudulent  answers  to  certain  questions  propounded  to  him 
in  the  application,  and  the  plaintiff  replies  generally  thereto, 
the  burden  is  upon  the  defendant  to  prove  the  allegations  of 
its  statement  of  defense,  by  a  preponderance  of  the  evidence,  (pp. 
390,  391.) 


Digiti 


zed  by  Google 


W.  Va.]  Logan  v.  Assubance  Society.  385 

Error  to  Circuit  Court,  Wood  County. 

Action  by  Annie  Logan  against  the  Provident  Savings 
Life  Assurance  Society  of  New  York.  Judgment  for  plain- 
tiff, and  defendant  brings  error. 

V.  B.  Archer  and  William  Beard,  for  plaintiff  in  error. 
Van  Winki^e  &  Ambler,  for  defendant  in  error. 

Sanders,  Judge: 

On  the  20th  day  of  March,  1895,  Arthur  Logan  made  ap- 
pHcation  to  the  defendant  for  a  life  insurance  policy  for  $2,- 
000.00  for  the  benefit  of  the  plaintiff.  Upon  the  filing  of 
this  application  with  the  defendant,  and  the  payment  of  the 
premium  agreed  upon,  it  issued  to  the  applicant  the  policy, 
payable  on  the  death  of  Arthur  Logan,  to  his  daughter,  the 
plaintiff,  and  on  August  29,  1901,  Arthur  Logan  died,  where- 
upon the  plaintiff  furnished  the  proofs  of  death  of  said  Arthur 
Logan  to  the  company,  as  required  by  the  policy  and  de- 
manded the  payment  thereof,  which  was  refused  by  the  com- 
pany, and  thereupon  the  defendant  instituted  her  action  in 
the  circuit  court  of  Wood  county  upon  said  policy,  and  filed 
her  declaration,  as  provided  for  in  section  61  of  chapter  125 
of  the  Code,  and  the  defendant,  as  provided  in  section  64  of 
the  same  chapter,  filed  its  statement  in  writing,  setting  up 
that  the  insured  made  false  and  fraudulent  answers  to  ques- 
tions 15,  19,  20  and  21,  of  part  2  of  said  application,  which 
will  be  hereafter  more  particularly  mentioned.  The  plaintiff 
replied  generally  to  the  matters  of  defense  filed  by  the 
defendant,  and  also  filed  a  statement  in  writing  in  reply 
thereto,  to  which  last  statement  of  the  plaintiff,  the  defendant 
filed  a  si)ecial  reply  in  writing.  Upon  these  issues  the  case 
was  tried,  and  the  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  $2,240.00,  upon  which  the  court 
rendered  judgment,  and  this  judgment  is  now  here  for  review. 

An  important  question  involved  in  this  controversy  is, 
whether  or  not  the  answei-s  to  the  questions  propounded  to 
the  applicant  in  part  two  of  said  application  should  be  con- 
strued as  warranties  or  as  representations.  The  application 
consists  of  three  parts.  The  first  part  is  denominated,  "Ap- 
plication to  the  Provident  Savings  Life  Assurance  Society  of 
New    York,**'     and   propounds  questions  other  than   those 
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which  affect  the  habits,  health  and  physical  condition  of  the 
applicant,  and,  inasmuch  as  thei-e  is  no  controversy  as  to 
any  of  the  answei's  therein  contained,  it  is  unnecessary 
to  refer  to  them,  but  in  this  part  of  the  application, 
we  find  the  following  stipulation,  which  is  signed  by  the 
assured: 

"It  is  hereby  further  declared  and  warranted  that  all  the 
statements  and  representations  contained  in  Part  I  and  Part 
II  of  this  application  or  in  any  certificate  of  health  hereinaf- 
ter given  to  the  Society  to  secure  restoration  or  reinstate- 
ment of  said  Policy,  by  whomsoever  they  be  written,  are  ma- 
terial, and  are  and  shall  be  true,  and  with  the  stipulated  pi-e- 
miums  shall  be  the  sole  consideration  of  the  contract  with  the 
Society  if  a  i)olicy  be  issued  or  renewed  thereon;  and  that  if 
any  concealment,  or  fraudulent  or  untrue  statement  or  repre- 
sentation be  made,  or  if  at  any  time  any  covenant  or  agi*ee- 
ment  herein  made  shall  be  violated,  said  Policy  and  insurance 
shall  be  null  and  void,  and  all  payments  made  or  accepted 
thereon  shall  be  forfeited  to  the  Society,  except  as  provided 
therein.'^ 

Part  2  of  said  application  is  denominated,  ''Statement 
to  the  Medical  Examiner,  "*'  and  the  questions  and  the 
answers  thereto,  alx)ut  which  the  defendant  complains,  are 
these: 

"15.  Have  you  now  or  have  you  ever  had  any  of  the  fol- 
lowing? Answer  YES  or  NO  AS  TO  EACH.  If  "Yes'' 
in  any  case,  give  particulars  under  18  below.  Apoplexy  f 
No.  Asthma?  No.  Bronchitis?  No.  Cancer  or  Tumor? 
No.  Colics?  No.  Diabetes?  No.  Disease  of  Brain?  No. 
Disease  of  Heart?  No.  Disease  of  Kidneys?  No.  Disease 
of  Bladder?  No.  Disease  of  Liver?  No.  Disease  of 
Lungs?  No.  Disease  of  Skin?  No.  Disease  of  Spinel 
No.  Disease  of  Spleen?  No.  Disease  of  Sexual  Organs? 
No.  Delirium  Tremens?  No.  Dizziness  or  Vertigo?  No. 
Diarrhoea  (Chronic)?  No.  Dyspepsia?  No.  Epilepsy? 
No.  Erysipelas?  No.  Fistula?  No.  Fits  or  Convulsions? 
No.  General  Debility?  No.  Hernia?  No?  If  so  will 
you  always  wear  a  truss?  Gout?  No.  Gravel?  No.  Ha- 
bitual Headache?  No.  Insanity?  No.  Insomnia?  No. 
Jaundice?  No.  Neuralgias?  No.  Otorrhoea  or  Oti- 
tis?    No.     Palpitation?     No.     Paralysis?     No.   Physical  In- 
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jury?  No.  Piles?  No.  Pleurisy?  No.  Pneumonia?  No. 
Rheumatism?  No.  Sciatica?  No.  Sunstroke?  No.  Sur- 
gical Operation?  No.  Swelled  Limbs  or  Face?  No.  Scrof- 
ula? No.  Syphillis?  No.  Typhoid  Fever?  No.  Uncon- 
sciousness? No.  Varicose  Veins?  No.  Yellow  Fever? 
No. 

"19.  Have  you  ever  had  any  sickness,  injury  or  infirmity 
WHATEVER,  not  already  named?  If  so,  STATE  THE 
NUMBER  OF  ATTACKS,  and  the  DATE,  LOCATION  and 
DURATION  OF  EACH.     Ans.    No. 

"20.  Give  the  name  and  residence  of  your  usual  Medical 
Attendant.  I  don't  have  any  regular  Medical  Attendant. 
Don't  need  any.     Never  sick. 

''21.  When  and  by  whatphyHiclan  were  you  /«*^  attended 
and  for  what  complaint?  (Answer  FULLY  and  SPECIFI- 
CALLY.)   Have  not  been  sick." 

And  we  find  that  part  2  of  said  application  concludes  as 
follows; 

"I  HEREBY  DECLARE  that  I  have  read  and  understand 
all  the  above  questions  and  the  answers  thereto,  and  they 
are  hereby  made  part  of  my  application  for  insur- 
ance by  the  Provident  Savings  Life  Assurance  Society  of 
New  York;  aoad  I  hereby  warrant  said  answers,  as  written,  to 
be  true,  and  that  I  am  the  person  described  above  and  in  Part 
I  of  this  application,  signed  by  me." 

The  policy  and  the  application  are  to  be  construed  together, 
and  if  the  stipulations  contained  in  the  application  are  not  in 
accord  with  the  provisions  of  the  policy,  then  the  policy  must 
control,  and  we  find  contained  in  the  policy  these  words:  "In 
consideration  of  the  stipulations  and  agreements  in  the  ap- 
plication herefor,  and  also  upon  the  next  page  of  this  policy, 
all  of  which  are  hereby  made  parts  of  this  contract."  There- 
fore, it  will  be  seen  that  nowhere  in  the  policy,  the  only 
paper  which  came  into  the  possesssion  of  the  applicant  under 
the  contract,  is  the  word  warranty*used,  but  instead,  the  de- 
fendant contented  itself,  in  the  preparation  thereof,  with 
using  the  words  "stipulations  and  agreements."  It  is  true 
the  policy  makes  the  application  a  part  of  it,  and  when  this  is 
done,  we  find  that  part  2  of  the  application  warrants  the  state- 
ments made  in  the  answers  of  the  applicant,  thereby  making 
a  direct  and  patent  conflict  between  the  application  and  the 
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ix>licy,  and  when  this  is  so  we  must,  under  the  rules  laid  down 
for  the  construction  of  contracts  of  this  character,  lean  to  that 
construction  which  makes  the  answers  of  the  applicant  repre- 
sentations and  statements  and  not  warranties. 

In  construing  contracts  of  this  class,  the  courts  all  agree 
that  if  they  are  of  a  doubtful  meaning,  that  the  construction 
should  be  placed  upon  them  which  classes  them  as  represen- 
tations rather  than  as  warranties,  and  also  where  there  is  a 
a  conflict  or  inconsistency  between  the  policy  and  the  stipu- 
lations contained  in  the  application  therefor;  that  the  pro- 
visions of  the  policy  should  control.  Therefore,  it  will  be 
observed  that  upon  the  face  of  the  policy  the  word  ''war- 
ranty" does  not  appear.  So,  if  the  provisions  of  the  appli- 
cation should  be  construed  to  be  warranties,  yet  as  they  are 
inconsistent  with  and  repugnant  to  the  provisions  of  the  pol- 
icy, they  must  yield,  and  the  contract  be  so  construed  as  to 
make  the  answers  to  the  questions  propounded  in  the  appli- 
cation representations  and  not  warranties.  This  view  is  fully 
sustained  by  the  well  considered  cases  of  Monlor  v.  Ameri- 
can Life  Imurance  Co.^  HI  U.  S.  342;  Schwarzb<ich  v.  Pro- 
tective Union^  25  W.  Va.  622;  McClain  v.  Provident  Sam- 
ings  Life  Amurwnce  Society  ofNeio  York^  49  C.  C.  A.  31. 
In  the  last  mentioned  case,  application  was  made  to  the  Su- 
preme Court  of  Appeals  of  the  United  States  for  a  writ  of 
ce7'tiorari^  which  was  denied. 

Justice  Harlan,  in  delivering  the  opinion  of  the  court 
in  the  case  of  Moulor  v.  American  Life  Insxbrance  Co.^ 
says: 

"The  policy  upon  its  face  characterizes  the  statements  of 
the  insured  as  representations.  Thus,  we  have  one  part  of  the 
contract  apparently  stipulating  for  a  warranty,  while  another 
part  describes  the  statements  of  the  assured  as  representa- 
tions. The  doubt,  as  to  the  intention  of  the  parties,  must  ac- 
cording to  the  settled  principles  of  the  law  of  insurance, 
recognized  in  all  the  adjudged  cases,  be  resolved  against  the 
party  whose  language  it  becomes  necessary  to  interpret. 
The  construction  must,  therefore,  prevail  which  protects  the 
insured  against  the  obligations  arising  from  a  strict  war- 
ranty." 

The  construction  which  we  have  placed  upon  this  contract 
is  supported  by  the  case   of  McClmn    v.   Proindent  Sa/inng$ 
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Life  Assurance  Society^  wherein  the  court  construed  the  same 
contract  as  is  involved  in  this  case.  Judge  Gray,  in  deliver- 
ing the  opinion  of  the  court,  says:  "The  policy  was  issued 
after  the  application,  and  states  that  it  was  granted  in  con- 
sideration of  the  'statements  and  agreements'  in  the  written 
and  printed  application.''  It  is  difficult  to  arrive  at  any 
other  conclusion  than  that  the  policy  has  reference  not  to  the 
warranty  but  to  the  fraudulent  and  untrue  statement  or  the 
violation  of  the  covenant  or  agreement  mentioned  in  this 
last  clause  of  the  application.  And  also  Judge  Gray  says 
that  part  1  and  part  2  of  the  application  must  be  construed 
together,  and  that,  when  so  done,  the  answers  should  be 
held  to  be  representations  and  not  warranties.  First  JVa- 
tiofiaZ  Bank  of  Kansas  v.  Hartf(yrd  Fire  Ins,  Co.^  95  U.  S. 
673;  SclvwarzhacK  v.  Protective  Union\  Movlor  v.  American 
Life  Ins,  Co,;  Insurance  Co,  v.  Raddin^  120  U.  S.  183; 
Bradley  v.  Association^  49  C.  C.  A.  263. 

For  the  foregoing  reasons  we  must  conclude  that  the  an- 
swers to  the  questions  asked  the  applicant  are  representa- 
tions and  not  warranties. 

Since  we  hold  that  the  answers  to  the  questions  propounded 
to  the  insured  in  the  application  are  to  be  construed  as  repre- 
sentations, it  is  important  to  determine  what  effect  the  an- 
swers of  the  assured  will  have  upon  the  policy  if  they  were 
false,  as  claimed  by  the  defendant.  In  the  case  of  Schwarz- 
hack  V.  Protective  Union,,  it  is  held  although  the  policy  be 
construed  as  not  warranting  the  truth  of  the  answers,  yet  if 
the  answers  made  to  specific  questions  are  misrepresenta- 
tions, the  policy  will  be  avoided,  whether  the  court  or  jury 
regarded  the  answers  as  material  or  not,  for  the  parties,  by 
putting  and  answering  the  questions,  regarded  them  as  ma- 
terial. But  this  is  subject  to  the  qualification  that  in  order  to 
be  such  a  misrepresentation  as  will  avoid  the  policy,  it  must 
be  fraudulently  false,  that  is,  in  making  the  answer,  the  as- 
sured must  be  guilty  of  actual  fraud  or  legal  fraud.  It  is 
true  that  questions  19,  20  and  21,  propounded  to  the  assured, 
are  specific  questions,  and  call  for  true  and  specific  answers, 
for  the  inquiries  made  by  these  questions  were  such  as  the 
assured  within  his  own  personal  knowledge,  knew,  and 
was,  therefore,  compelled  to  know  and  did  know  if  he  made 
a   false  answer  thei'eto.     Therefore,    if  the  evidence  shows 
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that  the  assured  made  false  answers  to  these  questions,  or  to 
either  of  them,  they  must  be  considered  to  have  been  fraudu- 
lently made. 

The  defendant  and  plaintiff  in  error  contends  that  in  an  ac- 
tion upon  an  insurance  policy  under  the  form  prescribed  by  I 
section  61  of  chapter  125  of  the  Code  of  1899,  where  the  de-  ! 
fense  is  the  failure  of  the  assured  to  comply  with  or  his  vio- 
lation of  any  clause  or  condition  or  warranty,  and  where  the 
defendant  files  the  statement  required  by  section  64  of  said  ] 
chapter,  specifying  the  clause,  condition  or  warranty  not 
kept  or  violated,  then  the  burden  of  proof  is  upon  the 
plaintiff,  and  cites  the  case  of  Rosenthai  v.  Ins.  Co.^  46  S. 
E.  Rep.  1061.  Upon  an  examination  of  this  authority,  it 
will  be  found  that  it  does  not  support  the  contention  of  the 
defendant.  The  court  held  in  that  case  that  where  the  state- 
ment of  defense  was  filed  as  aforesaid,  that  the  burden  of  | 
proof  to  show  compliance  "with  the  clause,  condition  or  war- 
ranty, specifying  it,  if  a  condltwn  precedent  to  recotJery^  is 
upon  the  plaintiff,  but  in  this  case,  it  certainly  cannot  be  con- 
tended, with  any  degree  of  plausibility,  that  it  was  a  condi- 
tion precedent  to  recovery  that  the  plaintiff  should  prove  the 
truthfulness  of  his  answers  to  the  questions  to  which  he 
is  claimed  to  have  made  false  and  fraudulent  answers. 
When  the  plaintiff  shows  the  issuance  qf  the  policy,  that  the 
payments  of  the  premiums  have  been  regularly  made  up  to  the 
time  of  the  death  of  the  assured,  and  that,  after  the  death  of 
the  assured,  proof  of  his  death  had  been  furnished  to  the  com- 
pany as  stipulated  by  the  policy,  then  this  makes  B.prfmafa- 
cY^case,  and  if  the  defendant  relies  upon  a  breach  of  w^arranty 
or  false  representation  to  avoid  said  policy,  and  to  release 
it  from  the  payment  thereof,  it  must  establish  its  case  by  a 
preponderance  of  the  testimony.  Ita  the  case  of  Ranenthal 
V.  //w?.  Cb.,  it  was  one  of  the  express  conditions  and  war- 
ranties of  the  policy  that  it  should  not  go  into  effect  until  the 
insured  had  made  an  inventory  of  the  stock  of  goods,  and 
should  keep  books  of  account,  correctly  detailing  the  pur- 
chases and  sales.  This  is  clearly  a  condition  precedent  to  re- 
covery, and  where  the  statutory  declaration  is  filed,  and  the 
statement  of  defense  prescribed  by  section  64  of  chapter  125, 
then  of  course,  the  burden  of  proof  would  be  upon  the  plain- 
tiff to  prove  a  compliance  with   these  conditions.      For  in- 


Digiti 


zed  by  Google 


W.  Va.]  Logan  v.  Assurance  SociBxr.  391 

stance,  in  the  ease  at  hand  it  is  one  of  the  conditions  pre- 
cedent to  recovery  that  "proofs  of  the  death  of  the  assured 
shall  be  furnished  to  the  company.  This,  is  a  condition  pre- 
cedent, and  before  any  recovery  could  be  had  upon  this  policy, 
proof  must  be  furnished  as  stipulated  by  its  terras,  of  the 
death  of  the  assured,  or  some  good  and  legal  excuse  shown 
why  it  was  not  done.  The  defendant,  by  its  statement  of 
defense,  puts  in  question  the  answers  of  the  defendant  to 
question  15,  and  in  answering  this  question  it  is  necessary  for 
the  defendant  to  state  whether  or  not  he  had  ever  had  any  of 
the  diseases  therein  enumerated,  about  fifty  in  number.  This, 
of  course,  would  be  an  absolute  and  utter  impossibility, 
from  the  very  character  of  the  diseases  enumerated  in  that 
question,  for  any  statement  that  the  assured  would  make 
would  be  purely  a  matter  of  opinion,  and  the  insurer  would 
be  bound  to  know  this.  The  authorities  are  abundant  to  sus- 
tain the  view  that  in  a  case  of  this  kind  the  burden  of  proof 
is  upon  the  defendant.  Piedmont  Im.  Co.  v.  Ett^ing^  97  U. 
S.ZlUChamberHV.  K  W.  Tm,  Co,,  64  Minn.  495;  Mmdmnn 
v.  Pac.Im.  Co.,  50  Amer.  St.  Kep.  427. 

Having  determined  that  the  burden  of  proof  is  upon  the 
defendant  to  prove  its  statement  of  defense,  the  question  now 
is  whether  or  not  the  answers  to  questions  15,  19,  20  and 
21,  or  either  of  them,  are  false  in  fact.  The  defendant  al- 
most exclusively,  if  not  entirely  so,  relies  upon  the  testi- 
mony of  Dr.  Frame,  and  the  affidavit  of  proof  of  death  of 
Dr.  Williamson,  which  was  filed  with  the  defendant  com- 
pany before  the  institution  of  this  suit.  Dr.  Frame,  in  his 
testimony,  shows  that  he  was  the  physician  who  filled  out 
part  2  of  the  assured 's  application,  and  the  same  physician 
who  filled  up  and  signed  the  medical  examiner's  report,  be- 
ing part  3  of  the  application.  In  the  medical  examiner's  report, 
after  having  answered  all  the  questions  favorable  to  the  as- 
sured, he  was  asked,  "Do  you  unqualifiedly  recommend  the 
risk?''  to  which  he  answered,  ''Yes."  And  again  to  the 
question,  under  the  classification  on  the  oj)posite  page,  ''How 
do  you  consider  the  party f  "Class  A."  And  it  will  be 
seen  from  his  evidence  and  the  endorsements  upon  the  policy 
that  class  A  is  regarded  "a  good  risk."  Ho  says  that  he 
wrote  class  A  and  believed  it,  and  from  his  evidence  it  is 
shown  that  for  several  years  prior  to   the  making  of  the    ap- 
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plication  for  the  insurance  policy  issued  to  him  by  the  de- 
fendant, that  Arthur  Logan  would  call  at  his  office  for  some 
little  ailment — stomachache,  indigestion,  or  something  of  that 
kind,  and  that  he  would  give  him  a  little  something  for  it,  and 
probably  in  the  course  of  six  months  or  more  that  he  would 
call  at  his  office  again  and  say  that  he  had  a  little  headache  or 
sore  throat,  and  that  he  would  probably  give  him  something 
for  that,  and  that  he  never  was  called  to  see  him  at  his  house* 
and  never  treated  him  at  his  home. 

This  is  practically  all  the  evidence  of  this  witness,  and  in 
the  affidavit  of  Dr.  J.  A.  Williamson,  alx)ve  referred  to,  the 
following  questions  were  asked,  and  answer  given:  "Since 
when  had  you  been  his  medical  adviser  or  attendants  Give 
date  of  ^^/-^^  attendance  for  ani/  cause.*"  Can't  give  exact 
date.  About  twenty  years  ago.  No  special  sickness.'"  "For 
what  diseases  or  injuries  did  you  t^^er  treat  or  advise  him 
prior  to  that  producing  death  if  Give  datej*,  duration  and  re- 
sult of  each."  "I  treated  him  for  stomach  trouble  occa- 
sionally, but  can't  give  dates.'"  "Did  you  attend  deceased 
during  any  part  of  his  last  illness  and  if  so  was  it  as  physi- 
cian in  chief  or  as  consultant?"'  "I  attended  him  until  last 
sickness  as  physician  in  chief."  And  he  states  that  the  re- 
mote or  contributing  cause  of  the  death  of  the  assured  was 
tul)ercular  disease  of  the  lungs  and  bowels,  and  that  the  im- 
mediate cause  of  his  death  was  tubercular  consumption. 

Now,  this  is  the  evidence  upon  which  the  defendant  asks 
the  jury  to  find  that  Arthur  Logan  fraudulently  falsified 
in  making  the  answers  to  the  questions  set  forth  in  the 
defendant's  statement  of  defense.  Mrs.  Virginia  Logan 
testified  on  the  trial  but  there  was  nothing  in  her  testimony 
that  we  can  see  that  in  the  slightest  affects  the  plaintiff's 
case,  and  the  same  may  l^e  said  of  the  other  witnesses. 

Special  interrogatories  were  submitted  to  the  jury,  which 
are  as  follows:  First:  Had  Arthur  Logan,  prior  to  the 
time  of  making  the  application  on  which  the  policy  in  con- 
troversy in  this  suit  issued,  ever  had  any  sickness?  Answer: 
We  the  jury  find  nothing  serious.  Second:  Had  Arthur 
Logan  prior  to  the  making  of  said  application  on  which  said 
policy  issued,  ever  had  a  medical  attendant?  Answer: 
Not  from  the  evidence.  Third:  Was  the  answer  of  Arthur 
Logan  to  said  question  No.  20  in  said  application,  true,  when 
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he  answered:  "I  don't  have  any  regfular  medical  attendant — 
donH need  any — ^neversick?"  Answer:  Yes.  Fourth:  Was 
the  answer  of  Arthur  Lo^n  to  question  21  which  reads: 
**When  and  by  what  physician  were  you  last  attended  and 
for  what  complaint?  (Answer  fully  and  specifically)"  true 
when  he  answei^ed :  '  'Have  not  been  sick  ? ' '  Answer:  Yes. 
Fifth:  Had  Arthur  Lo^n  prior  to  the  time  of  making  said 
application  on  which  said  policy  was  issued,  ever  been  treated 
or  attended  by  a  physician?  Answer.  No.  After  the  jury 
returned  their  verdict,  the  court  instructed  them  to  return  to 
the  room  and  return  a  positive  answer  to  the  first  inter- 
rogatory. After  they  were  returned  twice,  they  answered 
*'no." 

It  is  certainly  not  within  the  meaning  of  the  insurance  law 
that  the  answers  of  the  assured  to  the  questions  propounded 
to  him  in  the  application  shall  be  literally  true,  but  that,  if 
they  are  substantially  true,  the  insurer  cannot  thereby  avoid 
the  payment  of  the  policy.  *'What  is  meant  by  the  words 
*true'  and  'untrue'  answers?  In  one  sense  that  only  is  true 
which  is  conformable  to  the  actual  state  of  things.  In  that 
sense  a  statement  is  untrue  which  does  not  express  things  ex- 
actly as  they  are.  But  in  another  and  broader  sense  the  word 
'true'  is  often  used  as  a  synonym  of  honest,  sincere,  not 
fraudulent."  Maidor  v.  American  Life  Ins.  Co.  supra. 
Joyce  on  Insurance,  section  1848,  speaking  of  a  question  and 
answer  practically  similar  to  one  propounded  in  this  case, 
about  which  the  defendant  complains,  says:  "That  where 
in  addition  to  specifically  named  diseases  the  insured  was 
asked  whether  he  had  sickness  within  ten  years,  to  which  he 
answered  'No,'  and  it  was  proven  that  within  that  period  he 
had  had  pharyngitis,  it  was  held  a  question  properly  for  the 
yaxy  whether  such  an  inflammation  of  the  throat  was  a  'sick- 
ness' '  within  the  intent  of  the  inquiry,  and  the  court  remarked 
on  the  appeal  of  the  decision  that  if  it  could  be  held  as  a 
matter  of  law  that  the  policy  was  thereby  avoided,  then  it 
was  a  mere  device  on  the  part  of  insurance  companies  to  ob- 
tain money  without  rendering  themselves  liable  under  the 
policy."  "And  a  concealment  of  the  fact  that  one  has  dys- 
pepsia in  its  milder  forms  is  not  a  fatal  concealment."  And 
then  again,  in  the  same  book,  section  1849,  we  find:  "The 
decisions  seem  to  agree   that  the  terms  'sickness'  and  'dis 
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ease^  do  not  mean  a  trifling  illness  nor  an  occasional  physi- 
cal disturbance  resulting  from  accidental  causes  and  not  per- 
manent in  their  effects,  nor  a  temporary  illness  which  readily 
yields  to  professional  treatment  and  leaves  no  permanent 
physical  injury  or  disorder  calculated  or  having  a  tendency 
to  shorten  life.''  And  this  view  is  supported  by  Pefni  Mu- 
tual Life  hxH.  Co.  v.  Mechanics  Smrings  Oo.^  37  U.  S.  Ap- 
peals 692;  Inmirance  Co.  v.  Trefz,  104  U.  S.  197.  Therefore, 
as  the  jury  passed  uiK)n  all  these  questions,  and,  in  addition 
to  the  general  verdict,  found  favorable  answers  for  the  plain- 
tiff to  the  special  interrogatories,  and  the  verdict  having  been 
approved  by  the  court,  this  Court  will  not  disturb  its  findings; 
and,  moreover,  we  are  of  the  opinion  that  from  the  evidence, 
the  findings  of  the  jury  were  clearly  right,  and  sustained  by 
the  authorities. 

Entertaining  tlie  views  we  do  in  this  case,  it  is  immaterial 
to  pass  upon  the  fiuestion  as  to  whether  the  circuit  court 
erred  in  permitting  the  plaintiff's  special  reply  to  be  filed  to 
the  statement  of  defense  of  the  defendant,  setting  up  that 
Dr.  Frame  was  the  agent  of  the  company  and  that  if  the 
statements  were  false,  that  he  had  knowledge  of  it,  and  that 
his  knowledge  was  the  knowledge  of  the  company.  Neither 
is  it  material  to  pass  upon  the  instruction  covering  the  same 
X)oint,  and  the  other  instruction  being  upon  the  question  of 
the  burden  of  proof,  and  we  having  decided  that  the  burden 
of  proof  is  upon  the  defendant,  that  disposes  of  the  objection 
to  that  instruction. 

Upon  the  whole  case  we  are  of  the  opinion  that  the  judg- 
ment is  right,  and  we  affirm  the  same. 
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CHARLESTON 

Chapman  v.  Liverpool  Salt  and  Coal  Company. 
Submitted  February  28, 1905.     Decided  March  28, 1905. 

1.  Jury  Trial — Verdict  Set  Aside  on  Plain  Preponderance  of  Etidenee. 

This  Court  will  set  aside  the  verdict  of  a  jury,  although  the  evi- 
dence is  conflicting,  where,  upon  the  whole  evidence,  it  appears  to 
be  plainly  wrong,  and  clearly  against  the  weight  of  the  testimony; 
and  when,  to  permit  such  verdict  to  stand,  would  be  a  plain  injus- 
tice to  the  defendant,     (p.  400. ) 

2.  ^KTTLEMESTS—Re&pening  of  Same — W/uit  Evidence  Required. 

Settled  or  stated  accounts  cannot  be  opened  or  corrected  except 
on  the  ground  of  fraud,  accident,  mistake  or  omission;  and  the 
burden  is  on  the  party  seeking  to  impeach  the  account  to  prove  the 
existence  of  such  fraud,  accident,  mistake  or  omission,  by  clear 
and  convincing  evidence,     (p.  399.) 

Error  to  Circuit  Court,  Mason  County. 
Action  by  F.  A.  Chapman  against  the  Liverpool  Salt  & 
Coal  Company.     Judgment  for  plaintiff,  and  defendant  brings 
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67  9961 

f  60  688 

e0  667| 


|t64 
65 


249 
498 


Reversed. 


Chas.  E.  Hogg,  W.  R.  Gunn  and  Summerville  &  Sum- 
MERViLLE,  for  plaintiff  in  error. 

Rankin  Wiley,  for  defendant  in  error. 

Sanders,  Judge: 

The  plaintiff,  F.  A.  Chapman,  brought  his  action  of  oh- 
tfurapsit  in  the  circuit  court  of  Mason  county  against  the 
Liverpool  Salt  and  Coal  Company,  and  recovered  a  judgment 
for  the  sum  of  $200.00,  to  which  judgment  a  writ  of  error 
and  »uperHedea*i  was  allowed  ui>on  the  petition  of  the  de- 
fendant. 

The  defendant  claims  that  the  circuit  court  should  have  set 
aside  the  verdict  of  the  jury  and  awarded  it  a  new  trial,  be- 
cause neither  the  law  nor  the  evidence  warranted  the  verdict, 
and  also  for  the  reason  that  all  the  matters  in  difference 
between  it  and  plaintiff  had  l^een  settled,  and  the  plaintiff 
had  given  to  the  defendant  receipts  in  full  showing  such  set- 
tlement, and  that  the  plaintiff  failed  to  show  that  there  was 
any  fraud,  accident  or  mistake  in  the  procurement  of  the 
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same.  The  defendant  was  en^ragfed  in  the  manufacture  and 
sale  of  salt  prior  to  and  at  the  time  the  work  was  done  out  of 
which  grows  this  litigation,  and  while  so  engaged  in  said 
business,  and  prior  to  the  13th  day  of  April,  1900,  the 
plaintiff  was  employed  to  do  work  for  it  in  packing  and  sack- 
ing salt,  for  which  he  was  to  receive  the  stipulated  price  of 
$1.20  per  day,  but  just  how  long  the  plaintiff^s  employment 
continued  by  the  day  at  this  price  does  not  appear.  The 
plaintiff,  however,  ceased  to  work  for  the  defendant  by  the 
day,  and  about  the  13th  day  of  April,  1900,  engaged  himself 
to  work  for  it  by  the  piece;  to  receive  so  much  per  barrel  for 
packing  salt  and  so  much  per  sack  for  sacking  it.  There  is 
no  claim  made  by  the  plaintiff  for  anything  on  account  of 
this  character  of  work.  It  seems  to  be  admitted  that  full 
settlement  was  made  for  it,  -but  he  does  claim  that  while 
doing  this  work  he  did  other  work  for  the  defendant,  as  well 
when  he  worked  by  the  day  as  he  did  while  he  worked  by 
the  piece,  but  that  while  working  by  the  day  it  was  included 
in  his  day's  work,  for  which  he  received  the  sum  of  $1.20. 
The  work  which  plaintiff  claims  he  did  while  working  by  the 
piece,  and  for  which  he  did  not  receive  pay,  was  keeping  the 
time  of  the  workmen  about  the  salt  house,  making  estimates 
of  the  salt  in  the  salt  house,  waiting  upon  the  local  trade,  and 
counting  and  keeping  account  of  all  salt  shipped,  and  attend- 
ing to  the  loading  thereof,  etc.,  and  for  which  work  plaintiff 
claims  that  defendant  expressly  promised  to  pay  him.  There 
is  no  dispute  that  the  plaintiff  did  do  some  such  work  for 
the  defendant  while  working  by  the  piece  or  job,  but  it  is 
very  difficult  to  determine  from  the  evidence  just  how  much 
time  of  the  plaintiff  was  occupied  in  doing  this  work.  But 
the  defendant  claims  that  while  plaintiff  was  working  by  the 
day,  he  requested,  at  different  times,  to  be  permitted  to 
work  by  the  piece,  and  that,  through  its  general  manager, 
Horace  F.  Smith,  it  finally  agreed  with  the  plaintiff  that  if 
he  would  do  the  other  work  which  he  had  been  doing,  and 
which  is  the  subject  matter  of  this  litigation,  that  is,  keep- 
ing the  time,  etc.,  that  it  would  employ  him  by  the  piece,  to 
which  plaintiff  agi*eed;  and  the  defendant  claims  further  that 
it  did  not  promise  to  pay  plaintiff  anything  extra  for  such 
work. 
There  is  no  doubt,  from  the  evidence,  but  what  the  plaintiff 


Digiti 


zed  by  Google 


W.  Va.]         Chapman  v.  Liverpool  Salt  Co.  397 

did  do  some  of  the  work  for  the  defendant  for  which  this  suit 
is  brought  to  recover.  This,  in  faxit,  is  admitted  by  Horace 
F.  Smith,  the  general  manager  of  the  defendant,  and  the 
only  witness  introduced  in  its  behalf;  but  upon  the  question 
as  to  whether  or  not  the  plaintiff  was  to  have  extra  pay  for 
such  work,  the  evidence  is  conflicting,  the  plaintiff  stating 
that  the  general  manager  of  the  company  agreed  to  pay  him 
for  such  work,  and  also  supported  his  testimony  by  the  evi- 
dence of  his  brother,  Dome  Chapman,  who  stated  that  Smith, 
in  his  presence,  told  the  plaintiff  that  he.  would  pay  him  for 
it.  This  is  denied  by  Smith.  He  states  that  the  considera- 
tion for  the' plaintiff ^s  doing  this  class  of  work  was,  as  before 
stated,  that  he  would  change  his  employment  from  that  of 
day  labor  to  piece  work.  Therefore,  as  to  whether  or  not 
the  plaintiff  agreed  to  do  this  work  without  charge  in  con- 
sideration of  the  change  in  his  employment,  and  as  to  whether 
or  not  the  defendant  agreed  to  pay  him  for  such  work,  were 
qestions  to  be  deteraiined  by  the  jury  upon  this  conflicting 
testimony,  and  if  this  were  all  the  evidence  upon  that  subject, 
the  verdict  of  the  jury  could  not  be  disturbed. 

This  brings  us  to  the  consideration  of  the  question  pre- 
sented by  the  receipts  which  are  claimed  as  settlements  be- 
tween the  parties.  The  defendant  made  monthly  settlements 
with  its  employes,  furnishing  to  each  of  them  an  itemized 
account,  showing  the  debits"  and  credits  for  the  previous 
month,  and  requiring  them,  before  payment,  to  receipt  the 
account,  showing  payment  in  full.  This  the  plaintiff  did 
while  he  was  in  the  employ  of  the  defendant,  each  month, 
and  on  the  15th  day  of  August,  1902,  he  ceased  to  work  for 
it,  and  thereafter,  on  the  first  day  of  September,  of  the  same 
year,  a  statement  was  rendered,  showing  the  status  of  the 
account  between  him  and  the  defendant,  and  which  he 
receipted,  showing  payment  in  full  to  Sept.  1,  1902.  This 
receipted  account  was  introduced  in  evidence  by  the  defendant 
after  the  plaintiff  had  rested  his  case,  and  the  defendant 
claims  that  after  this  was  done,  no  evidence  was  offered  to 
show  fraud,  accident  or  mistake  therein.  During  the  entire 
time  that  the  plaintiff  worked  for  the  defendant,  each  month 
an  itemized  account  of  all  the  work  done  was  rendered,  and 
in  which,  at  various  times,  was  included  extra  work;  and  at 
no  time  upon  these  settlements  did  the  plaintiff  claim  any- 
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thing  additional  on  account  of  the  work  which  lie  claims  to 
have  done,  and  for  which  he  says  he  should  now  I'ecover.  It 
is  true  that  in  an  indefinite,  inaccurate  and  unreliable  way, 
he  states  that  at  different  times  he  claimed  to  l>e  entitled  to 
pay  for  extra  work,  but  these  claims  do  not  appear  to  have 
been  made  at  the  time  of  either  of  the  settlements  when  the 
receipts  for  the  previous  month's  work  were  given,  except 
for  the  last  month,  and  there  we  find  that  the  plaintiff^s  own 
testimony  is  in  direct  conflict.  In  answer  to  a  question,  "Did 
you  make  any  demand  for  this  extra  work  then  ?"  he  answered, 
"Not  at  the  time  I  quit.  I  demanded  it  at  different  times."" 
"Didn't  you  make  any  demand  when  you  signed  this  receipt 
in  September,  1902?''  Answer,  "Yes,  sir,  and  I  said  at  other 
times,  too.'"  This  character  of  testimony  cannot  safely 
be  relied  upon;  stating  at  one  time  that  he  did  not  make  any 
demand  at  the  time  he  quit,  and  in  the  next  answer  following, 
that  he  did  make  such  demand.  Therefore,  we  might  say 
that  we  are  left  without  proof  as  to  whether  or  not  a  demand 
was  ever  made  by  the  plaintiff  for  the  extra  time  at  the  time 
of  the  making  of  these  various  settlements,  because  his  own 
evidence  upon  that  point  is  all  we  have,  and  when  we  find  his 
statements  are  in  direct  conflict,  we  cannot  safely  use  them 
as  a  guide.  And  then,  again,  inasmuch  as  extra  work  was 
included  in  these  statements  at  various  times,  it  does  seem 
unreasonable  that  a  part  of  it  would  be  included  and  another 
part  excluded;  and  the  part  excluded  was  not  claimed  or  con- 
tended for  by  the  plaintiff,  but  its  exclusion  seems  to  have 
met  with  his  acquiescence  and  approval  during  the  entire 
time  of  his  engagement  with  the  defendant.  These  accounts 
being  itemized,  made  off  monthly  and  rendered  to  the  plaintiff, 
and  which  were  not  objected  to  by  him  in  any  part,  but  upon 
which  repeated  settlements  were  made,  constitute  stated  and 
settled  accounts  between  the  parties.  In  fact,  each  statement 
was  settled  upon  at  the  end  of  each  month.  An  account  stated 
is  not,  in  general,  conclusive.  Its  effect  is  to  establish,  prima 
facla^  the  accuracy  and  correctness  of  the  items,  and  it  seems 
that  the  strength  of  the  presumption  of  correctness  depends, 
to  some  extent,  upon  the  circumstances  of  the  case;  and  a 
stated  and  settled  account  cannot  be  opened,  impeached  or 
corrected  except  on  the  ground  of  fraud,  mistake,  omission, 
accident,  or  undue  advantage,  and  the  burden  is  on  the  party 
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seeking  to  impeach  it  to  prove  the  existence  of  such  facts  . 
Such  account  is  a  mere  admission  that  the  amount  is  correct. 
It  is  not  an  estoppel.  The  account  is  still  open  to  impeach- 
ment for  mistake  or  error.  Its  effect  is  to  establish  p7n7na 
facie  the  accuracy  of  the  items  without  other  proof,  and  the 
party  seeking  to  impeach  it  is  bound  to  show  affirmatively  the 
mistake  or  error  alleged.  The  force  of  the  admission,  and 
the  strength  of  the  evidence  which  w^ould  be  necessary  to 
affect  it,  will  depend  upon  the  circumstances  of  the  case. 
And  an  account  stated,  which  is  shown  to  have  been  examined 
and  signed  by  the  party  who  seeks  to  impeach  it,  and  upon 
which  settlements  have  teen  made  monthly,  is  much  stronger, 
and  requires  much  stronger  proof  to  open  it  than  would  be 
required  if  it  merely  appeared  that  it  had  teen  delivered  to 
the  party,  or  sent  by  mail,  and  acquiesced  in  for  a  sufficient 
length  of  time  to  entitle  it  to  te  considered  as  an  account 
stated.  The  case  of  Dolan  v.  Frleberg^  4  W.  Va.  101,  is 
cited  by  counsel  for  the  plaintiff,  in  which  it  is  said:  "A 
receipt  for  money  which  appears  to  te  in  full,  on  account,  to 
date  does  not  import  an  agreement  or  contract  tetween  the 
parties,  and  is  open  to  explanation  and  contradiction  by 
parol  proof."  But  Judge  Berkshire,  in  delivering  the 
opinion  of  the  Court  in  that  case,  says:  "Ordinarily,  re- 
ceipts are  mere  ex  2^(it"te  acknowledgments  of  payments,  or 
delivery  and  the  like.  But  they  may,  and  often  do,  contain 
an  agreement  or  contract  between  the  parties;  and  as  to  the 
former,  they  are  only  ^/•/;/iri^/a6*^/6',  and  can  be  explained; 
while  the  latter  are  conclusive,  and  cannot  be  contradicted  or 
explained  by  oral  testimony. '''  This  authority  is  based  upon 
a  receipt  given  upon  a  single  transaction,  and  does  not  involve 
the  question  of  stated  and  settled  accounts,  such  as  we  have 
here;  and,  therefore,  it,  as  well  as  the  other  authorities  cited 
by  plaintiff's  counsel,  tear  no  analogy  to  this  case.  But  the 
true  rule  to  te  applied  here  is,  that  tefore  the  plaintiff  can 
recover,  he  must  show  that  in  these  various  settlements  there 
was  fraud,  accident,  mistake,  or  omission;  and  not  only  must 
this  te  done,  but  it  must  be  done  by  clear  and  convincing 
testimony.  No  fraud,  accident,  or  mistake,  is  attempted  to 
te  shown,  and  the  only  thing  the  plaintiff  does  endeavor  to 
show  is  that  in  the  statements  this  extra  time  was  omitted. 
All  the  physical  facts  in  this  case  are  against  this  contention. 
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and  go  to  support  the  theory  that  the  company  did  not 
promise  to  pay  for  such  extra  work.  The  change  in  the  em- 
ployment of  the  plaintiff  from  day  labor  to  piece  work  is 
claimed  by  the  defendant  to  be  one  of  the  considerations  that 
he  would  do  this  extra  work.  This  theory  is  borne  out  by 
the  fact  that  he  made  much  better  wages  at  piece  work  than  ' 
he  did  working  by  the  day.  It  is  also  upheld  by  reason  of 
the  fact  that  upon  sixteen  different  settlements,  where  item- 
ized accounts  had  been  rendered  to  the  plaintiff,  including 
some  extra  work  which  had  been  done  by  him,  not  even  a 
claim  or  contention  was  made  by  him  that  these  accounts  were 
not  absolutely  correct;  and  another  strong  and  cogent  reason 
to  support  the  defendant's  claim  is,  that  it  was  the  duty  of 
the  plaintiff  to  keep  an  account  of  and  turn  in  all  the  extra 
time  of  the  employes  of  the  defendant,  including  himself. 
This  he  did  from  month  to  month,  and  not  a  single  time  did 
he  turn  in  extra  charges  for  which  he  now  says  defendant 
should  pay  him. 

Instead  of  the  plaintiff  showing  by  clear  and  full  proof 
that  he  was  entitled  to  pay  for  the  extra  work  for  which  he 
has  charged,  and  that  it  was  omitted  from  the  various  accounts 
rendered  him,  it  clearly  appears  that  the  defendant  never 
agreed  to  pay  him  for  such  extra  work,  and,  of  course,  there- 
fore, it  could  not  have  been  omitted  from  the  account. 

In  Shrewsberry  v.  Tufts,  41  W.  Va.  212,  the  Court  ap- 
proved an  instruction  which  told  the  jury  that  if  they  be- 
lieved from  the  evidence  that  there  was  an  account  stated 
between  the  parties,  then  the  effect  of  it  was  to  cast  the  bur- 
den of  proof  upon  the  party  complaining  to  show  fraud, 
error  or  mistake;  and  that,  after  a  reasonable  time,  an  ac- 
count rendered  and  not  objected  to,  becomes  admitted  as  cor- 
rect; and  if  the  plaintiff's  statement  of  his  account  with  the 
defendant  was  rendered  about  the  close  of  each  year,  during 
the  time  that  the  plaintiff  was  in  the  defendant's  employ,  and 
afterwards  the  plaintiff  had  an  opportunity,  by  the  exercise 
of  reasonable  care  and  diligence,  to  discover  any  alleged 
errors  in  the  same,  then  as  to  all  the  items  af  alleged  error 
in  such  account  stated,  and  not  within  a  reasonable  time 
thereraf  ter  specifically  called  to  the  attention  of  the  defendant, 
by  the  plaintiff,  that  he  was  concluded  and  estopped. 

Courts  very  reluctantly  disturb  the  findings  of  juries,  and 
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in  doing  so,  exercise  the  greatest  caution;  but,  in  this  case» 
the  verdict  is  so  manifestly  and  clearly  against  the  decided 
weight  of  the  testimony,  we  feel  that  to  permit  it  to  stand 
would  be  a  rank  injustice  to  the  defendant.  Therefore,  the 
judgment  of  the  circuit  court  is  reversed,  the  verdict  of  the 
jury  set  aside,  and  a  new  trial  awarded  the  defendant. 


CHARLESTON. 

Fkrkell  v.  Camden,  H  al. 

Submitted  February  8,  1905.     Decided  March  21,  1905. 

1.  Decrbe — Motion  to  lieterse — Dut}f  of  Circuit  Court. 

When  a  motion  is  made  under  section  5,  chapter  134,  Code,  to  re- 
verse a  decree  pronounced  upon  a  bill  taken  for  confesseil,  the 
court  before  which  such  motion  is  made  should  reverse  the  decree 
for  an  error  for  which  this  Court  mij^ht  reverse  it,  (^nd  give  such  de- 
cree as  ought  to  be  given  upon  the  record  as  it  exists  at  the  time 
the  motion  is  made.    \p.  405.) 

2.  Bill   Conpbssbd — Rererttal  of  Vfrree  There4m—l)efendantM  not  Al- 
lofced  to  Amnoer. 

Upon  the  reversal  of  such  decree,  the  defendants  are  not  entitle<l 
to  file  their  answers  and  make  defense  to  the  bill,      (pp    406,  407.) 

3.  Bill  Taken  fob  Conpbssbd — Decree. 

It  is  proper  to  take  a  bill  for  confessed  as  to  all  defendants  thereto 
who  have  been  personally  served  with  process,  or  who  have  ap- 
peared in  the  cause  and  have  failed  to  answer  or  make  an  issue 
therein,    (p.  408.  > 

4.  Specific    Pbrpokmance — Decn^e — Hefieuring — Non-Resident  Defend- 
antH. 

In  a  suit  for  the  specific  performance  of  a  contract,  where  de- 
fendants have  been  proceeded  against  as  non-residents  by  order  of 
publication,  and  have  appeared  in  the  cause,  but  have  not  made  de- 
fense therein,  they  are  not  entitled  to  have  a  rehearing,  upon  a  pe- 
tition filed  for  that  purpose,  on  the  ground  that  they  were  proceeded 
against  as  non-residents,  and  were  not  personally  served  with  pro- 
cess,   (p.  409.) 

5.  Specific  Pbkformance  Against  Heirs — Annirer  of  Adminvitrator, 

In  a  suit  brought  to  enforce  the  specific  performance  of  a  con- 
tract, where  the  party  with  whom  the  contract  is  alleged  to  have 
been  made,  and  against  whose  heirs  the  contract  is  sought  to  be  en- 
forced, is  dead;  and  where  the   administrator  and  hoirs  of  the  de- 
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(•ocU'iU  aro  made  parlies  defendant,  an  answer  fil€»d  by  the  adminis- 
trator. conlestinK  the  ri^ht  of  plaintiff  to  have  specific  perform- 
nnce,  ami  denying?  the  allegations  of  the  bill,  does  not  enure  to  the 
benefit  of  his  co-defendants,     (p    4ir). ) 

Api)eal  from  Circuit  Court,  Webster  County. 

Bill  by  K.  C.  Ferrell  againstt  Myra  H.  Camden  and  othei-s. 
Decree  for  plaintiff,  and  defendants  Martha  M.  Soramers  and 
others  api)eal. 

Affinned, 

Linn,  Byrne  &  Cato,  for  ai)i)ellants. 
Morton  &  C(k;ar  and  Moli/>han,   MrCuNTic  &  Math- 
ews, for  api>ellee. 

Sanders,  Juixie: 

This  case  has  l)een  in  this  Court  twice  on  appeal  hereto- 
f (fre,  and  it  is  now  l)efore  us  on  appeal  for  the  third  time,  and 
for  the  puri)ose  of  proi)erly  disposing  of  the  questions  pre- 
sented l)y  the  present  api)eal,  it  will  l)e  well  to  give  a  state- 
ment of  the  facts  as  they  appear  from  the  record  since  the  lie- 
ginning  of  the  litigation. 

(J.  D.  Camden,  a  citizen  of  Harrison  county,  in  this  State, 
departed  this  life,  leaving  a  widow,  Myra  H.  Camden,  sur- 
viving him;  and  he  also  left  surviving  him  Martha  M.  Som- 
raers  and  Dora  E.  Kamsburg,  his  children,  and  Wilson  L. 
•Camden  and  Mary  (x.  Boggess,  his  grandchildren,  descend- 
ants of  a  previous  deceased  wife.  He  had  no  children  by  his 
second  wife,  Myra  H.  Camden.  He  died  seized  and  pos- 
sessed of  a  large  estate,  among  which  were  certain  lands  in 
Webster  county,  the  subject  of  this  controvei'sy ;  and  after  his 
death,  a  writing,  purporting  to  l)e  his  last  will  and  testament, 
was  presented  for  probate.  A  contest  sprang  up  in  the  court 
between  the  widow  and  the  children  and  grandchildren  as  to 
whether  or  not  said  paper  writing  was  such  will.  This  con- 
test was  settled  by  a  compromise,  whereby  it  was  agreed  that 
the  said  paiier  writing  should  l)e  probated  as  such  will,  and 
that  the  widow,  children  and  grandchildren  should  convey  the 
property  left  by  the  said  G.  D.  Camden  to  John  J.  Davis  and 
T.  B.  Camden  as  trustees,  and  that  out  of  the  proceeds  of 
such  property  the  widow  was  to  receive  certain  sums  of 
money,  and  the  remainder  of  the  estate  was  to  go  to  the 
children  and  grandchildren.     After  the  said  compromise,  C. 
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W.  Lynch  was  appointed  and  qualified  as  administrator  de 
bonis  7i(yn  with  the  will  annexed  of  said  G.  D.  Camden,  de- 
ceased. 

.  On  the  21st  day  of  February,  1895,  K  C.  Ferrell,  the  ap- 
pellee, instituted  a  suit  in  tlie  circuit  court  of  Webster  county 
-against  Myra  H.  Camden,  widow  and  devisee  of  G.  D. 
Camden,  deceased,  Martha  M.  Sommers,  Dora  E.  Kamsburg, 
Rol^ert  M.  Ramsburg,  Mary  G.  Boggess,  Wilson  L.  Camden, 
and  John  J.  Davis  and  T.  B.  Camden,  trustees,  and  C.  W. 
Lynch,  administrator  de  hoiiis  nmi.  with  the  will  annexed  of 
G.  D.  Camden,  deceased,  setting  up  that  G.  D.  Camden  in 
his  life  time  had,  by  written  contract,  in  consideration  of  the 
sum  of  $4,000.00,  sold  to  him  several  tracts  of  land  situated 
in  Webster  county,  and  asking  specific  execution  of  the  con- 
tract. The  plaintiflF  exhibited  with  the  bill  as  a  basis  for  his 
suit  the  written  contract,  which  appears  in  this  case  as  first 
decided  by  this  Court  and  reported  in  49  W.  Va.  225.  Per- 
sonal service  of  process  was  had  upon  T.  B.  Camden,  John  J. 
Davis  and  Myra  H.  Camden,  widow  of  G.  D.  Camden, 
Martha  M.  Sommers  and  C.  W.  Lynch,  administrator,  and  in 
July,  1895,  there  was  an  order  of  publication  as  to  Robert  M. 
Ramsburg,  Dora  E.  Ramsburg  and  Wilson  L.  Camden;  and 
on  the  5th  day  of  August,  1895,  the  following  order  was  en- 
tered: "On  motion  of  the  defendants,  and  for  reasons  ap- 
I)earing  to  the  court,  sixty  days  are  given  to  the  defendants 
to  file  their  answer  or  answers  to  the  bill,  and  it  is  further  or- 
dered that  the  said  defendants  have  leave  to  file  said  answers 
in  the  clerk's  office  of  this  court."  Mary  G.  Boggess,  during 
the  pendency  of  the  suit,  and  after  the  bill  was  filed,  married 

A.  D.  Parr,  and  several  processes  were  sued  out  against  her 
and  returned  not  served;  and  on  the  8th  day  of  September,  1896, 
one  was  sued  out  against  her  in  which  she  was  styled  as 
"Mary  G.  Boggess,  now  Mary  G.  Parr,"  and  the  sheriflF  re- 
turned that  he  had  served  the  process  on  that  said  Mary  G. 
Parr.  On  the  5th  day  of  November,  1895,  C.  W.  Lynch,  ad- 
ministrator, filed  his  separate  answer,  to  which  the  plaintiff 
replied  generally,  the  defendants,  John  J.  Davis  and  Thomas 

B.  Camden,  not  answering.  The  defendant,  Myra  H.  Cam- 
den, on  the  2nd  day  of  April,  1897,  filed  her  answer,  in  which 
she  disclaimed  all  interest  in  the  suit  and  in  the  property 
which  was  the  subject  matter  thereof,  and  asked  to  be  dis- 
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missed  therefrom,  to  which  the  plaintiiff  repUed  generally; 
and  leave  was  given  to  any  party  who  had  the  right  to  do  so,  to 
reply  specially  thereto.  The  order  entered  filing  the  answer 
of  Myra  H.  Camden,  the  general  replication  and  permission 
to  reply  specially,  is  as  follows:  "The  defendant,  Myra  H. 
Camden,  this  day  tendered  her  answer  and  disclaimer  to  plain- 
tiflf's  bill,  to  the  filing  of  which  the  other  defendants  objected, 
which  objection  is  overruled  and  the  same  is  ordered  to  be 
filed,  and  the  plaintiff  replies  genei*ally  thereto,  and  any  party 
having  the  right  may  hereafter  reply  si)ecially  thereto.  *'  The 
decree  entered  on  the  6th  day  of  April,  1897,  shows  that  the 
defendants,  Martha  M.  Sommers,  R.  M.  Kamsburg,  Dora  E. 
Ramsburg,  Mary  G.  Boggess  and  Wilson  L.  Camden,  ten- 
dered and  asked  leave  to  file  their  special  replication  to  the 
answer  and  disclaimer  of  Myra  H.  Camden,  and  upon  objec- 
tion being  made  to  the  filing  of  said  special  replication,  the 
court  refused  to  allow  the  same  to  be  filed,  and  by  said  de- 
cree of  April  6th,  1897,  the  court  decreed  the  specific  execu- 
tion of  the  contract  set  up  in  plaintiff's  bill,  and  directed  that 
Martha  M.  Sommers,  Robert  M.  Ramsburg,  Dora  E.  Rams- 
burg, Mary  G.  Parr,  Wilson  L.  Camden,  and  Davis  and  Cam- 
den, trustees,  convey  to  plaintiff  the  lands  sold  to  him  by  G. 
D.  Camden,  with  covenants  of  general  warranty,  and  in  de- 
fault of  their  making  the  conveyance,  siiecial  commissioners 
were  appointed  to  do  so.  From  this  decree  Martha  M.  Som- 
mers, Rotert  M.  Ramsburg,  Dora  E.  Ramsburg,  Mary  G. 
Parr,  Wilson  L.  Camden,  and  Lynch,  administrator,  applied 
for  and  obtained  an  appeal,  and  the  cause  was  heard  on  the 
16th  of  March,  1901,  and  said  appeal  was  dismissed;  the  Court 
holding  that  the  decree  ''having  been  rendered  upon  a  bill 
taken  for  confessed,  that  no  appeal  would  lie  until  a  raotioD 
has'  been  made  to  have  the  same  reversed  or  corrected  as  pro- 
vided in  section  5,  chapter  134  of  the  Code. '^  49  W.  Va.  225. 
On  the  6th  of  September,  1898,  the  appellants  in  this  cause, 
and  C.  W.  Lynch,  late  Admr.,  &c.,  and  R.  M.  Ramsburg, 
Admr.,  &c.,  presented  to  the  judge  of  the  circuit  court  of 
Webster  county  a  bill  of  review  in  said  cause,  and  asked  that 
they  be  permitted  to  file  the  same,  which  jiermission  was  re- 
fused l)y  the  court;  and  thereupon  the  plaintiffs  in  the  bill  of 
review  applied  for  and  obtained  an  appeal  from  the  order  re- 
fusing them  permission  to  file  said  bill  of  review,  and  upon 
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decision  in  this  Court,  the  decree  of  the  circuit  court,  refus- 
ini^  to  peimit  the  bill  of  review  to  be  filed,  was  affirmed.  See 
5()  W.  Va.  119. 

And  then,  at  the  August  term,  1901,  of  the  circuit  court  of 
Webster  county,  the  defendants  in  the  ori^pnal  cause  and  tlie 
appellants  in  the  present  appeal,  Martha  M.  Sommers,  Wil- 
son L.  Camden,  Mary  (i.  Parr  and  Dora  E.  Ramsburg,  after 
having  given  notice  thereof  to  the  plaintiff,  R.  C.  Ferrell, 
moved  the  court  to  reverse  and  set  aside  the  decree  entered 
on  the  6th  day  of  April,  1897,  as  provided  by  section  5,  chap- 
ter 134,  of  the  Code.  And  on  the  5th  day  of  August,  1901, 
the  defendants,  Dora  K.  Uamsburg  and  Wilson  L.  Camden, 
tendered  and  asked  leave  to  file  their  petitions  for  a  re-hear- 
ing of  the  cause,  to  the  filing  of  which  the  plaintiff  objected, 
and  the  court,  on  the  3rd  day  of  April,  1902,  sustained  the 
objection  and  refused  to  permit  them  to  l)e  filed,  and  on  the 
last  named  date  the  defendants,  Martha  M.  Sommers  and 
(lenevieve  B.  Parr,  tendered  and  offered  to  file  their  joint 
answer  to  the  plaintiff's  bill,  and  Dora  E.  Ramsburg  and 
Wilson  L.  Camden  each  tendered  and  offered  to  file  a  sepa- 
rate answer  to  said  bill,  to  the  filing  of  each  of  said  answers 
the  plaintiff  objected,  and  the  court  adjudged  and  decreed  that 
leave  to  file  said  answers  be  denied,  and  that  the  decree  of 
April  6th,  1897,  in  so  far  as  it  provides  for  the  execution  of 
a  deed,  be  reversed  and  annulled,  and  in  all  other  respects  be 
allowed  to  stand,  and  that  the  appellant  in  this  cause,  as  heirs 
at  law  of  G.  D.  Camden,  deceased,  should  execute  and  de- 
liver to  the  plaintiff,  Ferrell,  a  deed  for  the  land  by  the  form- 
er decree  directed  to  be  conveyed,  with  covenants  of  si)ecial 
warranty  on  the  part  of  said  heirs  to  the  extent  of  assets  de- 
scended to  them  from  their  ancestor^  (t.  D.  Camden,  and  up- 
on their  failure  to  do  so,  appointing  commissioners  for  that 
purpose,  and  from  this  decree  the  appellants  applied  for  and 
obtained  an  appeal. 

The  appellants  assign  three  grounds  for  reversal.  First, 
that  the  circuit  court  erred  in  refusing  to  set  aside  and  annul 
in  toto  the  decree  of  April  6,  1897.  The  appellants  complain 
that  upon  application  l^eing  made  to  the  court  below  to  have 
said  decree  set  aside  under  section  5,  chapter  134,  of  the 
Code,  that  the  court  acted  upon  the  matter,  but  instead  of  re- 
veising  said  decree,  amended  it  as  follows:  ''That  the  said  de- 
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cree  of  April  6th,  1897,  in  so  far  as  it  provides  for  the  execu- 
tion of  a  deed  be  reversed  and  annulled  and  in  all  other  re- 
spects be  allowed  to  stand,"'  and  in  lieu  of  that  portion  of  the 
decree  which  was  ''reversed  and  annulled,"'  provides  that  a 
deed  of  special  warranty  to  the  extent  of  a^ssets  descended  to 
the  heirs  from  their  ancestor,  G.  D.  Camden,  l)e  executed,  in- 
stead of  the  one  of  general  warranty  required  by  the  former 
decree  to  be  made. 

This  involves  that  part  of  section  5,  chapter  184,  of  the 
Code,  w^hich  says:  "The  court  in  which  there  is  a  judgment 
by  default,  or  a  decree  on  a  l)ill  taken  for  confessed,  or  the 
judge  of  said  court  in  the  vacation  thereof,  may,  on  motion, 
reverse  such  judgment  or  decree,  for  any  error  for  which  an 
appellate  court  might  reverse  it,  if  the  following  section  was 
not  enacted,  and  give  such  judgment  or  decree  as  ought  to  be 
given.  And  the  court  in  which  is  rendered  a  judgment  or 
decree,  in  a  cause  wherein  there  is  in  a  declaration  or  plead- 
ing, or  in  the  record  of  the  judgment  or  decree,  any  mistake, 
miscalculation  or  misrecital  of  any  name,  sum,  quantity  or 
time,  when  the  same  is  i*ight  in  any  part  of  the  record  or  pm- 
ceedings,  or  when  there  is  any  verdict,  report  of  a  commis- 
sioner, bond,  or  other  writing,  whereby  such  judgment  or  de- 
cree may  be  safely  amended,  *  *  *  may,  on  the 
motion  of  any  party,  amend  such  judgment  or  decree  accord- 
ing to  the  truth  and  justice  of  the  case.'"  The  plain  meaning 
of  this  statute  is  to  furnish  some  speedy  and  cheap  remexly 
for  the  correction  of  judgments  by  default  or  decrees  on  bills 
taken  for  confessed,  where  there  is  error  or  mistake  in  them, 
by  applying  to  the  court  in  which  the  judgment  or  decree 
was  pronounced,  by  simple  motion,  after  due  notice  to  the 
opposite  side,  pointing  out  the  x)articular  errors  complained 
of,  and  asking  for  their  correction;  and  thereby  remedying 
the  evil  in  the  former  practice  of  the  courts,  w^iich  compelled 
the  parties  prejudiced  by  errors  in  judgments  or  decrees  of 
inferior  courts,  rendered  in  their  absence,  or  without  contest 
or  resistance,  to  incur  the  exi)ense  and  delay  of  an  appeal  or 
writ  of  error  to  an  appellate  court  for  the  correction  thereof. 
This  statute  prevents  an  appeal  to  this  Court  until  this  motion 
is  made  in  cases  of  this  character,  and  thereby  saves  to  liti- 
gants large  expense,  and  furnishes  to  them  an  easy,  cheap  and 
speedy  remedy.     In  the  trial  of  cases  where  there  is  no  de- 
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fense,  errors,  through  inadvertence,  are  likely  to  be  commit- 
ted, which,  when  presented  to  the  court,  are  o])vious,  and  can 
easily  l>e  corrected  by  the  trial  court  without  bringing  the 
case  into  this  Court,  and  thereby  encumbering  the  docket  of 
the  appellate  court  with  numerous  appeals  to  coirect  errors 
which  the  lower  court  would  hastily  correct  when  called  to 
its  attention. 

It  is  claimed  that  the  court  had  no  right  to  amend  the  de- 
cree except  for  ''mistake,  miscalculation  or  misrecital  of  any 
name,  sum,  quantity  or  time,''  but  that  the  same  should  have 
been  reversed  in  toto,  and  that,  when  so  reversed,  the  parties 
should  have  been  given  the  right  to  appear  and  make  defense 
in  the  same  manner  as  if  the  decree  had  not  been  entered. 
This  provision  in  the  statute  which  authorizes  the  amendment 
of  any  clerical  error  as  to  "any  name,  sum,  quantity  or  time/' 
applies  to  any  decree  oi*  judgment*  in  which  such  mistake 
should  be  found  to  exist,  and  is  not  limited  to  a  judgment 
taken  l)y  default  or  decree  upon  bill  taken  for  confessed.  Hut 
the  first  part  of  section  5,  which  authorizes  the  reversal  of  the 
judgment  or  decree,  is  limited  to  judgments  taken  by  default, 
and  decrees  upon  bills  taken  for  confessed,  and  by  authorizing 
the  reversal  of  such  judgment  or  decree,  it  ena})les  the  court  to 
take  up  and  consider  the  whole  record  of  the  case,  and  if,  in  the 
consideration  thereof,  there  appears  to  be  error  in  the  decree, 
then  the  court  is  authorized  to  reverse  it,  if  the  error  is  such  for 
which  the  api)ellate  court  would  reverse;  and  in  using  the  word 
"reverse,''  the  statute  only  means  to  reverse  it  in  the  respects 
in  which  there  is  found  to  l)e  error,  and  when  it  is  reversed  in 
this  resi^ect,  to  enter  such  decree  as  should  have  been  entered 
in  the  Krst  place,  as  the  record  of  the  case  then  was  made. 
The  trial  court,  in  passing  ui)on  this  motion  to  reverse  and 
vacate  the  decree,  sits  as  an  appellate  court  over  its  own  de- 
crees, and  has  the  right,  under  this  statute,  to  reverse,  amend 
or  correct  in  all  respects  the  same  as  the  appellate  court  would 
have,  and,  when  the  decree  is  reversed,  it  then  enters  such 
decree  as  ought  to  have  l)een  entered  in  the  first  place.  Now, 
if  we  did  not  have  this  statute,  and  this  case  could  have  been 
properly  appealed  to  this  Court,  then  this  Court  would,  upon 
review  of  the  decree,  have  considered  the  whole  record,  and 
entered  such  decree  as  the  court  below  should  have  entei*ed. 
Section  26,  chapter  135.    "The  Supreme  Court  of  Appeals 
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shall  affirm  the  judgment,  decree  or  order,  if  there  l)e  no  er- 
ror therein,  and  reverse  the  same  in  whole  or  in  part,  if  er- 
roneous, and  enter  such  judgment,  decree  or  order  as  the 
court  whose  error  is  sought  to  be  corrected  ought  to  have  en- 
tered, affirming  in  cases  where  the  court  is  equally  divided/" 

It  is  argued  that  the  defendants,  when  the  decree  is  re- 
vei'spd,  should  be  given  a  day  in  w^hich  to  make  defense,  and 
not  to  do  so  works  a  great  injustice  against  them,  and  ma- 
tsrially  prejudices  their  rights.  This  p3sition  is  hardly  ten- 
Able,  because  a  case  which  falls  within  the  provisions  of  said 
section  5,  so  as  to  call  for  a  motion  to  correct  or  reverse  the 
<k^cree,  proceeds  upon  the  theory  that  a  party  has  been  i>er- 
sonally  served  or  has  appeared,  and  when  this  is  so,  the  party, 
of  course,  had  a  day  within  which  to  set  up  any  defense  tlmt 
may  have  been  thought  proper  to  be  made  to  said  suit,  and 
the  defendants  having  done  so,  they  cannot  l)e  heard  to  say 
now,  after  the  final  decree  in  the  case  has  been  entered,  upon 
a  bill  taken  for  confessed,  and  which  must  be  reversed  for 
some  error,  that  it  should  be  left  open  for  them,  for  another 
opportunity  to  make  defense  to  the  suit. 

.The  next  assignment  of  error  is  to  the  ruling  of  the  court 
in  refusing  to  i>ermit  the  filing  of  the  answer  of  the  appel- 
lants, W.  L.  Camden,  Dora  E.  Ramsburg,  MartHa  M.  Som- 
mei's  and  (Jenevieve  B.  Parr.  In  passing  upon  the  first  as- 
signment, the  question  raised  by  the  one  now  under  consid- 
eration has  been  settled,  for,  if  the  bill  wa.s  taken  for  con- 
fessed as  to  the  defendants,  then,  under  the  conclusion  i-eached, 
it  was  not  proi)er  for  the  court  to  permit  their  answei's  to  be 
filed.  A  bill  cannot  be  taken  for  confessed  as  to  parties  who 
Are  |)roceeded  against  by  order  of  publication,  but  can  onl,v 
be  so  taken  where  the  parties  have  been  personally  served 
with  process,  or  appear  and  have  failed  to  file  an  answer  or 
make  an  issue,  and,  in  cases  of  this  character,  to  i>errait  per- 
sons to  stand  by  and  wait  until  the  record  of  the  case  has  been 
made,  the  final  order  in  the  case  entered,  and  then,  because 
of  some  error  in  the  decree,  make  a  motion  to  revei^se  it,  and 
l)e  i)ermitted  to  come  in  and  jirolong  the  litigation,  certainb' 
<loes  not  fall  within  the  purview  of  this  statute.  Where  par- 
ties who  have  been  i)ei'sonally  served  with  process  or  ap- 
l>eared  in  the  cause  choose  to  make  no  defense,  they  have  the 
right,  by  motion,  to  correct  any  error  which  the  court  may  have 
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committed,  but  this  is  as  far  as  the  privile^fe  is  extended  them 
under  this  section.  They  waived  their  right  to  make  defense 
to  the  suit  by  not  answering  or  making  an  issue,  but  did  not, 
of  coui-se,  waive  the  right  to  have  the  case  properly  tried  up- 
on the  reconl  as  made,  and,  uiK>n  their  motion  to  reverse, 
can  only  ask  that  that  l)e  done,  that  is,  the  correction  of  any 
error  that  may  l)e  found  in  the  decree.  This  motion  is  only 
for  the  purpose  of  correcting  an  erroneous  decree,  and  not  to 
•enable  the  defen(hints  to  open  up  the  case  for  the  purpose  of 
making  defense. 

The  last  assignment  of  error  is,  that  the  court  refused  to 
permit  the  appellants,  Dora  K.  Ramsl)urg  and  Wilson  L. 
Camden,  to  file  their  respective  petitions  for  rehearing,  and 
gi*ant  them  a  rehearing  of  the  cause.  These  parties  having 
been  proceeded  against  by  order  of  publication,  the  question 
involved  here  is,  whether  or  not  they  api)eared  in  the  cause, 
And,  also,  if  they  did  appear,  whether  it  was  such  an  appearance 
as  would  prevent  them  from  filing  such  petition.  When  this 
cause  was  in  this  C^urt  for  the  first  time,  it  was  decided  that 
the  bill  was  taken  for  confessed  as  to  all  of  the  defendants 
except  C.  W.  Lynch,  administrator,  and,  inasmuch  as  the  de- 
cree did  not  affect  Lynch,  and  that  as  it  was  taken  for  con- 
fessed as  to  all  of  the  other  defendants,  the  appeal  was  dis- 
missed, because  the  defendants'  remedy  was  to  move  to  cor- 
rect any  error  in  the  decree  under  section  5,  of  chapter  134. 
But  it  is  argued  that  the  Court,  in  that  case,  said:  "In  the 
case  at  bar,  there  was  no  appearance  to  the  bill  except  the  de- 
fendant, C.  W.  Lynch,  administrator  of  (t.  D.  Camden,  de- 
ceased, who  filed  his  answer,  and  the  defendant,  Myra  H. 
Camden,  who  api^eared  and  filed  her  disclaimer."'  This  lan- 
guage, it  is  true,  was  u.sed  in  the  opinion  in  this  case,  but 
when  we  look  to  the  syllabus,  and  find  that  the  Court  decided 
that  the  bill  was  taken  for  confessed  as  to  all  of  the  defend- 
ants except  Lynch,  administrator,  we  must  construe  this  lan- 
guage to  mean  that  there  was  no  wntu^  made  in  the  case  ex- 
cept the  one  made  by  the  filing  of  Lynch's  answer.  Then  it 
is  said  that  in  the  second  appeal  in  this  case,  50  W.  Va.  120, 
Judge  Brannon,  in  delivering  the  opinion  of  the  Court,  says: 
"There  was  no  issue  l)etween  Ferrell  and  the  heirs."  It  is 
not  only  true  that  this  statement  was  made  in  that  case,  but 
it  is  literally'  true  from  the  record,  Ixjcause  there  has  l)een  no 
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issue  matlc  between  these  parties,  nor  is  it  necessary  to  make 
an  issue  in  order  to  constitute  an  appearance  in  the  cause. 

When  a  person  appears  in  a  case  for  any  purpose  wliatso- 
ever,  except  where  a  special  appearance  is  macle  for  the  sole 
purpose  of  objecting  to  the  jurisdiction  of  the  court  over  the 
person  of  the  defendant  l^ecause  there  was  no  service  of  pro- 
cess or  l^ecause  of  defective  service  of  process,  or  tecause  the 
action  was  commenced  in  the  wrong  county,  it  amounts  to  an 
absolute  submission  to  the  jurisdiction  of  the  court,  and  it  is 
then  immaterial  whether  process  had  been  served  upon  him 
or  not,  but  a  i)ersonal  judgment  or  decree  can  then  be  ren- 
dered against  him  as  effectually  as  if  process  had  been  served 
personally  upon  him.  *'In  those  cases  it  seems  that  if  the 
record  merely  shows  an  api)earance  by  the  party  complain- 
ing, the  judgment  will  not  l)e  treated  as  being  by  default,  al- 
though he  may  neither  demur  or  plead,  or  it  may  appear  that 
he  withdrew  all  his  pleas  and  defenses.''  Sftrnnfdw  RaUroiuT 
Co,^  25  W.  Va.  and  see  Str!ti{fer  v.  A/idrfson^  23  W.  Va. 
482;  GoM)t/y.  Sfroth-r.  21  (xrat.  107:  Comptou  v.  r////^,  5 
Grat.  137. 

It  will  only  Ik»  necessary  to  refer  to  the  proceedings  in  this 
cause  to  clearly  show  that  all  the  defendants  who  were  served 
personally,  and  also  those  who  were  proceeded  against  by 
order  of  pul)lication,  entered  their  personal  api)earance  in  this 
suit.  On  the  r)th  day  of  August,  1895,  the  order  herein  re- 
ferred to  in  stating  the  case,  shows  that,  "on  motion  of  the 
defendants,  and  for  reasons  appearing  to  the  court,  60  days 
are  given  to  the  defendants  to  file  their  answer  or  answers  to 
the  bill;'-  and  then  it  appears  by  the  decree  of  the  6th  of 
April,  1897,  that  the  api)ellants,  Martha  M.  Sommers,  K.  M. 
Ramsburg,  Dora  H  Kamsburg,  Mary  G.  Boggess  and  Wilson 
L.  Camden,  t^^ndered  and  asked  leave  to  file  their  special  repli- 
cation to  the  answer  and  disclaimer  of  Myra  H.  Camden,  to  the 
filing  of  which  objection  w^as  made,  and  the  court  refused  to  per- 
mit it  to  l)e  filed;  but,  nevertheless,  this  act  constitutes  an  ap- 
pearance of  the  defendants.  Whether  the  court  permitted  the 
filing  of  this  special  replication  or  not,  is  immaterial.  They  ap- 
peared and  asked  leave  to  do  so,  and  the  fact  that  the  court 
refused  to  permit  it  to  l)e  filed,  because  not  a  proper  plead- 
ing, does  not  detract  from  the  effect  of  it  as  an  appearance. 
And  then,  on  the  2nd  day  of  April,  1897,  the  defendant,  Myra 
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H.  Camden,  tendered  her  answer  and  disclaimer  to  the  plain- 
tiff's bill,  the  order  showing  the  filing  of  which  is:  ''The  de- 
fendant, Myra  H.  Camden,  this  day  tendered  her  answer  and 
disclaimer  to  plaintiff's  bill,  to  the  filing  of  which  the  other 
defendants  objected,  which  objection  is  overruled  and  the 
same  is  ordered  to  lie  filed,  and  the  plaintiff  replies  generally 
thereto,  and  any  party  having  the  right  may  hereafter  reply 
si)ecially  thereto/'  This  order  shows  another  appearance  on 
the  part  of  the  defendants;  that  is,  that  when  the  answer  and 
disclaimer  of  their  co-defendant  was  tendered,  the  other  de- 
fendants ol>jected  to  its  l^eing  filed.  And,  again,  it  appears 
by  the  decree  of  the  6th  of  April,  1897,  that  the  defendants 
appeared  and  by  agreement  of  counsel  filed  several  copies  of 
letters  written  by  K.  C.  Ferrell,  and  agreed  that  they  should 
\ye  treated  as  the  original  letters;  and,  also,  in  the  same  de- 
cree, it  is  shown  that  the  defendants  appeared  and  asked  for 
a  suspension  of  the  oi)eration  of  the  decree.  Therefore,  it 
will  be  seen  that  the  defendants,  on  several  different  occasions 
(luring  the  i)rogress  of  this  cause,  and  before  the  decree  of 
April  6,  1897,  was  entered,  entered  their  full  appearance  in 
this  cause.  The  deci'ees  entered  by  the  circuit  court,  showing 
that  they  api)eared,  are  conclusive  against  them,  and,  in  the 
light  of  all  the  authorities,  there  can  be  no  question  but  what 
their  acts  constituted  such  an  appearance  as  authorized  the 
taking  of  the  bill  for  confessed  as  to  them.  It  is  pi-esented 
that  the  decree  shows  that  the  cause  came  on  to  be  heard  up- 
on an  order  of  publication  as  to  the  non-resident  defendants. 
This,  however,  does  not  oi)erate  so  as  to  prevent  the  bill  be- 
ing taken  for  confessed  as  to  them,  when,  as  a  matter  of  fact, 
they  had  entered  their  appearance  in  the  cause.  And  not 
only  this,  but  this  recital  in  the  decree  was  a  part  of  the 
record  on  the  former  appeal,  when  this  Court,  as  l^efore  stated, 
decided  that  the  decree  was  one  upon  a  bill  taken  for  con- 
fessed as  to  all  of  the  defendants.  "By  appearance  to  the 
action  in  any  case,  for  any  other  purpose  than  to  take  advan- 
tage of  the  defective  execution  or  the  non-execution  of  pro- 
cess, a  defendant  places  himself  precisely  in  a  situation  in 
which  he  would  be  if  process  were  executed  upon  him,  and 
he  thereby  waives  all  objection  to  the  defective  execution  or 
the  non-execution  of  process  ujMjn  him."'  Bank  of  the  Val- 
feyy.  Bank  of  Berkeley^  3  W.  Va.  886.     And,  also,  see  the 
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following  authorities,  which  clearly  show  that  the  acts  ui)on 
the  part  of  the  defendants  constituted  an  api^earance.  Frank 
V.  Zeigler^  46  W.  Va.  614:  Shepherd  v.  Brown^  HO  W.  Va. 
13;  Totten  v.  NighherU  41  W.  Va.  801);  Groren  v.  County 
Court,  42  W.  Va.  587;  Lumber  Co.  v.  Lanve  ct-  Co.,  50  W. 
Va.  636;  Sn^/der  v.  PhUmUphUi  Co..  54  W.  Va.  149;  liar- 
rei/  V.  Sklpw!th.  16  (xrat.  410;  3  C.vc.  503  et  neq.x  Ihm.  Co. 
of  Xorth  'Auwrlru  v.  Strhirford,  28  Wis.  257;  Abbott  v. 
Semple,  25  111.  107;  Jhrtt-r  v.  Chicago  tt*  Xorth W(i<tcru  Ry. 
Co.,  1  Neb.  14;  Prottvtlon  Lift'  Inh.  Co.  v.  John  li.  Paltnrr. 
^0^//^/*.,  ctv.,  81  111.  88;  /y^W  V.  Harrington,  et  a!.,  116  III. 
113;  At/crtt  v.  IfW^vv/  li.  li.  Corporation,  48  Barl).  (N.  Y.), 
132;  Grigg  v.  (ilhmr,  54  Ala.  425. 

Now,  was  the  apjiearance  of  tlie  non-resident  defendants 
such  as  to  destroy  their  right  to  have  the  jietition,  which  they 
tendered  for  the  puri)ose  of  rehearing  the  cause,  tiled  {  Sec- 
tion 14,  chapter  124,  of  the  C(Kle:  ''Any  unknown  imrty  or 
other  defendant,  who  was  not  served  with  process  in  this 
State,  and  did  not  appear  in  the  case  l)efore  the  date  of  such 
judgment,  decree  or  order,  *  *  *  may,  within 
five  years  from  that  date,  if  he  1k»  not  served  with  a  copy  of 
such  judgment,  decree  or  order,  *  *  *  file  his 
petition  to  have  the  proceedings  reheaiil  in  the  manner  and 
form  i)rovided  by  section  25  of  chapter  106  of  the  Code,  and 
not  otherwise;  and  all  the  provisions  of  that  section  are  here- 
by made  applicable  to  proceedings  under  this  section."  And 
then,  in  section  17,  of  the  same  chapter,  we  find:  "Any  un- 
known i)arty  or  othei-  defendant  who  was  not  served  with  pix)- 
cess  in  this  Stote,  and  did  not  api)ear  in  the  cause,  may  have 
the  same  reheard,  and  any  injustice  in  the  proceedings  cor- 
rected within  the  time  prescril>ed  by  the  fourteenth  section  of 
this  chapter.'"  By  the  provisions  of  these  two  sections  of  the 
Code,  in  order  that  the  defendants  can  have  a  rehearing  of 
the  cause,  it  is  necessary  that  such  defendants  should  not  have 
appeared  in  the  cause,  but  it  is  insisted  that  these  two  sec- 
tions and  section  25  of  chapter  106  of  the  Code,  should  be 
construed  together,  and  that,  when  so  construed,  that  an  ap- 
l>earance  in  the  suit  is  not  sufficient  to  deprive  a  non-resident 
defendant  of  the  right  to  have  a  rehearing,  but  that  the  imrty 
must  appear  and  make  defence.  It  is  true  that  in  said  sec- 
tion 25,  we  find:     "If  a  defendant  against  whom,  on  publica- 
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tion,  judgment  or  decree  has  been  or  hereafter  shall  be  ren- 
dered, in  an  action  or  suit  in  which  an  attachment  has  been 
or  may  be  sued  out  and  levied  as  provided  in  this  chapter. 
*  *  *  But  this  section  shall  not  apply  to  any  case 
in  which  the  petitioner,  or  his  decedent,  was  served  with  a 
copy  of  the  attachment,  or  with  process  in  the  suit  wherein 
it  issued,  more  than  sixty  days  before  the  date  of  the  judg- 
ment or  decree,  or  to  a  case  in  which  he  appeared  and  made 
defense.-'  This  section,  it  will  be  seen,  applies  to  proceed- 
ings wherein  an  attachment  has  teen  sued  out  and  levied  up- 
on the  property  of  the  defendant,  and,  in  this  sort  of  proceed- 
ing, the  Legislature  has  provided  for  a  rehearing  in  certain 
cases  therein  mentioned,  and  in  a  case  in  which  the  defendant 
did  not  appeaf\(cmd  make  defeme^  but  sections  14  and  17,  of 
chapter  124,  which  are  applicable  to  the  suit  here  for  the 
specific  performance  of  a  contract,  contain  no  such  language 
as  appear  and  mak^  defen^e^  but  provide  that  the  simple  ap- 
pearance of  the  defendants  defeats  their  right  to  file  a  peti- 
tion for  a  rehearing  of  the  cause.  This  (luestion  is  well  pre- 
sented by  counsel  for  the  appellee,  wherein  they  say:  *'Ac- 
cording  to  the  said  sections  14  and  17,  of  chapter  124,  the 
simple  appearance  of  the  defendants  in  the  case,  at  or  before 
the  rendition  of  the  decree,  precludes  them  from  this  remedy. 
Were  it  otherwise  this  strange  anomaly  would  exist:  a  non- 
resident defendant  could  api)ear  at  or  before  the  rendition  of 
the  decree,  and,  if  he  did  not  make  defense,  he  then  could 
have  the  cause  reheard  within  five  years.  Whereas  if  a  resi- 
nent  defendant  should  appear  without  any  process  at  all 
against  him,  or  on  a  defective  process,  or  on  a  defective  ex- 
ecution of  a  process,  and  make  no  defense,  he  would,  under 
the  law,  be  absolutely  precluded  by  his  appearance  from  any 
right  to  have  the  case  reheard  in  this  manner,  while  the  non- 
resident defendant,  though  he  appeared  in  exactly  the  same 
way,  would  have  such  remedy.-' 

I  think  that  the  appearance  which  was  entered  bv  the  de- 
fendants precluded  them  from  having  a  rehearing  of  the 
cause. 

The  remaining  question  is,  did  the  circuit  court,  in  re- 
versing and  amending  the  decree  of  April  6,  1897,  cure  all 
the  errors  therein,  or  should  it  have  reversed  it  in  toto,  and 
dismissed  the  plaintiff's  bill?     This  involves  the  question  as 
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to  whether  or  not  the  plaintiff  was  put  upon  proof  of  the  al- 
legations of  his  bill,  by  reason  of  the  denials  contained  in  the 
answer  of  Lynch,  administrator.  If* this  answer  enured  to 
the  l>enetit  of  the  heirs,  then  the  plaintiff  was  called  upon  for 
such  proof;  otherwise,  if  the  answer  did  not  enure  to  their 
benefit. 

The  plaintiff  and  appellee  contends  that  the  decisions  of  this 
Court,  heretofore  rendered  in  this  cause  upon  this  question, 
are  ren  adjadlcata^  but  whether  this  is  so  or  not  we  will  not 
decide,  because  it  is  immaterial,  since  we  hold  that  the  answer 
of  Lynch,  administrator,  does  not  enure  to  the  benefit  of  the 
heirs.  It  will  te  observed  that  the  bill  is  filed  for  the  specific 
performance  of  a  contract  between  the  plaintiff  and  G.  D. 
Camden,  deceased,  and  there  is  no  alleviation  therein  a^inst 
the  administrator  or  as  to  him,  except  the  averment  that  he 
was  appointed  and  qualified  as  such  administrator.  And  the 
only  reason  why  he  was  made  a  party,-  was  tecause  the  bill 
prayed  for  alternative  relief;  that  is,  it  prayed  for  the  sx)ecific 
I)erformance  of  the  contract,  and  in  the  event  the  contract 
could  not  be  enforced,  then  tliat  there  be  decreed  to  him  the 
amount  which  he  claimed  to  have  paid  for  the  land.  Had  it 
not  been  for  this  alleviation,  seeking  to  charge  the  estate  of 
G.  1).  Camden,  deceased,  with  this  debt,  his  administrator 
would  not  have  been  a  proper  or  necessary  party  to  this  suit. 
This  suit  could  have  been  for  the  specific  enforcement  of  the 
contract  alone,  in  which  event  the  administrator  would  not 
have  l>een  a  proper  party.  The  interest  represented  by  the 
administrator  is  entirely  separate  and  distinct  from  the  inter- 
est of  the  heirs.  I  am  not  unmindful  of  the  numerous  au- 
thorities holding  that  where  a  joint  defendant  answ^ers  a  bill, 
and  by  proof  removes  the  matter  of  equity  set  up  against 
him  and  the  other  defendants,  w^ho  fail  to  answer,  there  will 
be  no  decree  against  the  defendants  so  failing  to  answer.  But 
this  is  where  the  interest  of  the  parties  is  joint,  and  where 
the  equities  are  not  separate  and  distinct.  But  a  different 
rule  prevails  where  the  interests  of  the  defendants  are  not 
joint,  and  where  the  bill  alleges  a  distinct  matter  of  equity 
against  the  party  failing  to  answer. 

Here  the  relief  sought  against  the  widow,  trustees  and 
heirs  is  entirely  separate  and  distinct  from  that  sought 
against  the  administrator.     One  was  a  decree  for  land,  and 
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the  other  a  decree  for  money;  and  the  plaintiff,  if  no  inter- 
vening equity  had  occurred,  was  bound  to  take  the  land  and 
not  the  money.  He  could  not  get  both,  and  the  fact  that  they 
both  arose  out  of  the  same  transaction,  makes  no  difference. 
Ferrell  could  have  sought  either  separately.  The  defense 
made  by  a  defendant  can  only  go  to  the  separate  cause  of 
action,  and  the  relief  sought  against  him.  '*But  where  the 
parties  are  not  jointly  interested,  or  the  defense  is  merely 
I)ersonal  to  the  defendant  filing  the  answer,  an  answer  tiled 
by  one  defendant  does  not  enure  to  the  tenetit  of  his  co-de- 
fendant." Hogg's  Eq.  Pro.,  section  405.  "A  judgment 
against  the  personal  representative  of  a  decedent  is  not  even 
prhaa  fade  evidence  of  the  debt  against  the  heirs  of  such  de- 
cedent. And  in  a  suit  brought  by  the  plaintiff  in  such  judg- 
ment against  the  heirs  to  subject  the  real  assets  descended, 
such  judgment  against  the  personal  representative  will  not 
prevent  the  heirs  from  relying  upon  the  statute  of  limitations 
as  a  bar  to  the  original  cause  of  action  in  such  suit."  Sad- 
dler''h  Admr.  v.  Kemiedy'^s  Admr.y  ei  al.^  26  W.  Va.  636; 
Brod^nck  v.  Brodei^ick,  Ki^r.,  etc.,  28  W.  Va.  378;  Mer- 
chants Nat.  Bank  v.  Good^  Adm?\^  et  al,^  21  W.  Va.  455. 
'*There  being  no  privity  between  the  personal  representative 
and  the  party  to  whom  the  real  estate  has  descended  or  been 
devised,  a  judgment  against  such  personal  representative  is 
not  even  jK;r/m« /«<?/<?  evidence  against  the  heir  or  devisee." 
Laidley  v.  Kline,  Admx.,  8  W.  Va.  218.  The  case  of  Find- 
ley  V.  Cunningham,  53  W.  Va.,  1,  bears  no  analogy  to  the 
case  here.  That  case  was  one  to  convene  the  creditors  of  the 
decedent  to  ascertain  the  debts  against  the  estate,  and  to  sub- 
ject his  estate,  real  and  personal,  to  the  payment  of  his  debts. 
The  Court  held  that  the  answer  of  an  administrator,  pleading 
the  statute  of  limitations  to  a  demand  against  the  estate  of  his 
decedent,  goes  to  the  defense  of  both  the  personal  and  real 
assets,  and,  therefore,  enures  to  the  benefit  of  the  heirs.  It 
was  the  duty  of  the  administrator  to  defend  the  estate  against 
all  debts,  and,  therefore,  to  plead  the  statute  of  limitations, 
and  when,  under  this  plea,  the  debt  was  defeated  as  to  the 
I)ersonalty,  it  could  not  be  asserted  against  the  realty;  be- 
cause it  could  not  be  a  subsisting  debt  against  one  estate  and 
not  against  the  other.  But  very  different  where  a  suit  is 
brought  to  specifically  enforce  a  contract  made  with  the  de- 
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cedent  in  his  life  time,  there  beings  no  (hity  upon  the  personal 
representative  to  defend  such  suit,  except  in  so  far  as  it  may 
seek  to  charge  the  estate  with  a  debt  in  the  event  that  specific 
performance  could  not  be  deci-eed. 

In  the  case  of  Terry  v.  fontain'e^  83  Va.  451,  Judge  Lewis, 
in  delivering  the  opinion  of  the  court,  held  that  the  answer 
of  the  administrator  enured  to  the  benefit  of  his  co-defend- 
ants, but  cited  no  authority,  analogous  to  this  cause,  to  sup- 
port this  view;  and  did  not  refer  to  the  point,  except  to  say: 
''A  sufficient  answer,  however,  to  this  position  is  tliat  the  bill 
prays  that  the  administrator  be  made  a  defendant  to  the  suit, 
and  that  he  be  reciuired  to  answer  the  allegations  of  the  bill 
on  oath.  He  did  answer,  denying  the  charges  of  fraud  con- 
tained in  the  bill,  and  it  would  be  without  reason,  and  doubt- 
less without  a  precedent,  to  enter  a  decree  for  the  plaintiff 
against  those  defendants  who  failed  to  answer,  when  the 
recoitl  shows  he  is  not  entitled  to  a  decree.""*  But  this  suit 
was  brought  by  Terry  against  the  heirs  and  administrators  of 
Fontaine  and  his  sister,  Mrs.  Thomi)son,  charging  that  after 
the  contraction  of  the  debt,  Fontaine  lx)ught  and  paid  for 
several  tracts  of  land,  and  caused  conveyances  thereof  to  be 
made  to  his  sister,  without  valuable  consideration  and  with 
fraudulent  intent,  and  that  pursuant  to  a  decree  in  another 
suit,  the  lands  had  l^een  sold  by  a  special  commissioner  of  the 
court  as  the  lands  of  his  sister,  to  whomhe  had  had  them  con- 
veyed, and  averring  that  the  lands,  in  reality,  belonged  to 
Fontaine,  and  as  such  were  liable  to  the  satisfaction  of  plain- 
tiff's judgment;  that  both  Fontaine  and  his  sister  had  died, 
and  that  since  the  rendition  of  the  decree  plaintiff  had  been 
informed  that  the  said  conveyances  had  been  f  raudently  caused 
to  be  made  as  aforesaid.  And  the  prayer  of  the  bill  was  that 
the  personal  representatives  and  heirs  be  made  parties  de- 
fendant and  required  to  answer;  that  the  conveyances  be  set 
aside;  that  the  land  l)e  decreed  to  be  the  estate  of  Fontaine; 
that  the  si)ecial  commissioner  who  sold  the  same,  and  who  had 
collected  a  part  of  the  purchase  money  and  taken  bonds  for 
deferred  imyments  be  enjoined,  etc.  All  of  the  defendantn 
made  default,  except  the  administrator  of  Mrs.  Thompson, 
who  demurred  to  the  bill,  and  also  answered.  Testimony  was 
taken,  and,  at  the  hearing,  the  bill  was  dismissed.  There- 
fore, inasmuch  as  the  special  commissioner  had  sold  these 
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lands  which  were  charg^ed  to  be  the  lands  of  Fontaine,  as  the 
property  of  Mrs.  Thompson,  and  had  collected  part  of  the 
purchase  money  and  taken  bonds  for  the  deferred  payments, 
this  money  and  these  bonds,  if  not  Fontaine's,  were  projiertv 
to  be  administered  by  the  administrator,  and  he,  being  the 
owner  thereof  in  law,  was.  required  to  defend  the  title  there- 
to, and,  in  defending  the  title  as  administrator,  the  defense 
would,  necessarily,  also  be  for  the  benefit  of  the  heirs. 

After  careful  search,  I  fail  to  find  a  single  authority,  and 
counsel  do  not  cite  any,  which  holds  that  the  answer  of  an  ad- 
ministrator, in  a  suit  for  the  specific  perfcfrmance  of  a  con- 
tract, enures  to  the  benefit  of  the  heirs,  when  the  matter  of 
equity  is  separate  and  distinct,  as  it  is  in  this  case.  But,  on 
the  contrary,  the  doctrine  is  that  for  the  answer  of  one  co-de- 
fendant to  redound  to  the  benefit  of  the  other,  their  interests 
must  not  be  separate  and  distinct.  The  answer  of  one  defend- 
ant can  only  make  an  issue  for  another  where  the  final  relief 
sought,  in  its  nature,  aflPects  all  parties  alike;  and  does  not 
apply  where  separate  and  distinct  relief  is  sought  against  dif- 
ferent defendants,  and  where  the  relief  sought  to  be  decreed 
in  no  wise  aflPects  other  defendants. 

The  decree  of  the  circuit  court  is  affirmed. 
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Guyandot  Valley  R'y  Co.  v.  Buskirk.  '-^^-^, 

Submitted  February  22,  1905.     Decided  March  21, 1905.  I  SStI 

1.  CoiTDBMNATiON  OP  Land — Compensation  is  Market  Value, 

In  a  condemnation  proceeding  by  a  railroad  company  to  take  the 
whole  of  a  lot  of  land  for  the  purposes  of  its  road  bed  and  station 
buildings,  the  compensation  to  be  allowed  the  defendant  for  such 
land  is,  ordinarily,  its  market  value  at  the  time  of  its  appropriation, 
without  any  deduction  for  benefits  or  appreciation  in  value,  general 
and  common  to  the  community  in  which  the  land  is,  shared  in  by 
all  property  along  the  line  of  the  road,  and  due  to  the  prospect  of 
its  construction,     (p.  421.) 

2.  CoNDEBfNATiON  OF  liJLST}— Market  Value  Depied. 

The  market  value  in  such  case  is  the  price  for  which  the  land 
could  be  sold  in  the  market   by  a  person  desirous  of  selling  to   a  --^^ 
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person  wishing  to  buy,  both  freely  exercisino^  prudence  and  iutel- 
lifrent  judg-ment  as  to  its  value,  and  unaffected  by  compulsion  of 
any  kind.     (p.  428. ) 

M.    Condemnation  ok  Land — Market   Value. 

Such  value  is  to  be  determined  by  the  same  considerations  that 
enter  into  a  sale  between  private  parties,  namely,  the  availability 
of  the  land  for  all  valuable  uses  to  which  it  is  adapted,  having  re- 
gard to  the  existing  business  or  wants  of  the  community,  or  such  as 
may  be  reasonably  expected  in  the  immediate  future,     (p.  430.) 

4.     C'oNDKMNATiON  OF  Land — liuU'  of  Aftrertaiuing  Market  Value. 

What  is  termed  the  market  value  of  property  in  the  law  of  emi- 
nent domain  is  not  a  value  fixed  by  concensus  of  opinion  in  the 
community  in  which  the  land  is  or  among  business  men  or  dealers 
in  real  estate  who  are  familiar  with  it,  but  is  a  value  to  be  fixed  by 
the  jury  upon  consideration  of  all  the  evidence  in  the  case,  includ- 
ing the  knowledge  of  the  property  which  they  have  acquired  by 
their  view  of  it.     (p.  430.) 

•^).     Condemnation  of  Land — WitnenKen — E  tide  nee. 

The  opinions  of  persons  residing  near  the  property  and  who  have 
known  it  for  a  considerable  i)eriod  of  time,  though  not  dealers  in 
real  estate  nor  specially  informed  as  to  prices,  are  admissible  evi- 
dence on  the  question  of  its  value,     (p.  432.) 

6.  Condemnation  of  Land — Purehane  Prire. 

The  price  paid  for  the  land  by  the  defendant  is  admissible  evi 
dence  of  its  value,  provided  the  purchfise  was  not  remote  from  the 
appropriation  in  point  of  time.     (p.  432.) 

7.  New  TviiAi^—MotUmfar,  When  Refuaed. 

A  trial  court  may,  in  its  discretion,  refuse  to  set  aside  a  verdict 
and  grant  a  new  trial,  when  the  application  is  based  only  on  the 
desire  of  the  parties  to  have  another  trial,     (p.  433.) 

Error  to  Circuit  Court,  Logan  County, 

Condemnation  proceedings  by  the  Guyandot  Valley  Rail- 
way Company  against  George  R.  Buskirk  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  error. 

McCoMAS  &  NoRTHCOTT,  for  plaintiffs  in  error. 
SiMMS  &  ExsLOW,  and  J.  B.  Wilkinson,  for  defendant  in 
error. 

POFFENBAROER,    JUDOE: 

Charging  error  in  the  rulings  of  the  court  as  to  the 
admission  and   rejection  of    evidence   and   the  giving    and 
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refusing  of  instructions,  concerning  the  measure  and  amount 
of  compensation,  in  a  proceeding  for  the  condemnation  of 
real  estate  for  railroad  purposes,  the  defendants  complain  of 
a  judgment  of  the  circuit  court  of  Logan  county,  awarding 
them  three  thousand  dollars  as  just  and  full  compensation 
for  two  adjoining  lots  ownod  by  them  and  wholly  taken  for 
the  purposes  of  the  applicant's  right  of  way  for  the  road  and 
station  buildings. 

These  lots  had  been  purchased  by  the  defendant,  George 
R.  Buskirk,  at  a  judicial  sale  a  few  days  before  the  5th  day 
of  May,  1903,  for  the  sum  of  $1,825.00.  Pursuant  to  notice, 
the  petition  of  the  Guyandot  Valley  Railway  Company,  for 
the  condemnation  of  the  property,  was  filed  and  commission- 
ers appointed  on  the  27th  day  of  July,  1903,  and  the  commis- 
sioners fixed  the  amount  of  the  compensation  at  $3,500.00  and 
returned  their  report  on  the  28th  day  of  July,  1903.  There- 
upon the  applicant  paid  said  sum  into  court  and  excepted  to 
the  report,  and,  together  with  the  defendants,  demanded  that 
the  amount  of  compensation  be  ascertained  by  a  jury.  At  the 
jury  trial,  which  occurred  on  the  24th  day  of  November,  1903, 
numerous  witnesses  were  introduced  and  examined  in  support 
of  the  contentions  of  both  applicant  and  defendants. 

Two  inconsistent  theories,  respecting  the  measure  of  com- 
pensation and  the  methods  of  applying  the  standard,  were 
presented  to  the  court  in  the  offerings  of,  and  objections 
made  to,  evidence,  and  in  the  requests  for,  and  objections 
made  to,  instructions,  one  by  the  applicant  and  the  other  by 
the  defendants.  That  of  the  applicant  was  adopted  and  ap- 
plied. As  all  the  rulings  complained  of  spring  out  of  this 
proposition  or  theory,  the  application  of  a  few  general  prin- 
ciples of  law  will  suffice  to  dispose  of  all  the  assignments  of 
error. 

All  the  instructions  requested  by  the  defendants  were 
refused.     They  read  as  follows: 

*'l.  The  court  instructs  the  jury  that  if  they  find  from  all 
the  evidence,  facts  and  circumstances  before  them  in  this 
proceeding  that  the  land  mentioned  and  described  in  the 
notice,  application  and  Commissioners'  report  herein  sought 
to  be  taken  in  this  proceeding,  is  within  the  corporate  limits 
of  the  town  of  Aracoma  and  at  the  time  of  the  proposed  tak- 
ing thereof  by  the  applicant,  had  a  market  value,  then  such 
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market  value  together  with  the  view  of  the  premises 
would  be  the  proper  measure  of  compensation  to  be  allowed 
by  the  jury  to  the  defendants  for  the  same. 

"2.  The  court  further  instructs  the  jury  that  in  ascertain- 
ing what  would  be  a  just  compensation  to  the  defendants  for 
the  land  proposed  to  be  taken  by  the  applicant.  The  Guyan- 
dot  Valley  Railway  Company,  as  set  forth  in  the  notice, 
application  and  commissioners' report  in  this  proceeding,  such 
general  and  intangible  benefits  as  have  accrued  to  this  prop- 
erty in  catnon  with  all  other  property  in  the  community 
where  it  is  situate,  by  reason  of  the  proposed  building  by  the 
Guyandot  Valley  Railway  Company  of  its  road  into  said 
community,  can  not  be  deducted  from  its  fair  market  value, 
if  they  find  it  had  such  value,  at  the  time  same  was  proposed 
to  be  taken  by  said  Railway  company, 

''3.  The  Couert  further  instructs  the  jury  that  if  they 
find  from  all  the  evidence,  facts  and  circumstances  in  this 
proceeding  before  them,  that  the  property  described  in  the 
notice,  application  and  Commissioners'  report  in  this  proceed- 
ing? proposed  to  be  taken  by  the  Guyandot  Valley  Railwi^* 
Company,  had,  at  the  time  of  the  proposed  taking  thereof  by 
said  Company,  a  market  value,  then  it  would  be  improper 
for  them  to  take  into  consideration  in  ascertaining  a  just 
compensation  to  be  paid  for  said  property,  the  price  paid 
therefor  by  the  defendants  Greorge  R.  Buskirk  and  U.  B. 
Buskirk." 

The  diflPerent  theory  of  the  applicant  was  embodied  in  two 
instructions,  given  over  the  objection  of  the  defendant  which 
read  as  follows: 

*'l.  The  court  instructs  the  jury  that  in  ascertaining  what 
would  be  a  just  compensation  to  the  owners  for  the  land  taken 
by  the  Railway  Company  in  this  proceeding  for  the  uses  and 
purposes  of  its  road,  that  they  must  ascertain  from  all  the 
evidence  in  this  case  as  well  as  of  their  view  of  the  land,  the 
actual  value  of  the  land  at  the  time  when  taken,  without  ref- 
erence to  any  increased  or  enhanced  value  given  to  said  land 
and  cmnofi  to  other  land  owners  along  the  line  of  the  road, 
by  reason  of  the  prospective  construction  of  the  Railwi^y 
Company's  road  through  such  land. 

"2.  The  court  further  instructs  the  jury  that  although  tiie 
owners  of  the  land  taken  by  the  Railway  Company  in  this 
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case,  is  entitled  to  recover  as  a  just  compensation  therefor 
the  actual  market  value  of  the  land  at  the  time  it  was  taken 
by  the  Railway  Company,  yet  in  ascertaining  what  the  actual 
market  value  was  at  the  time  the  land  was  so  taken,  the  jury 
cannot  conclude  in  their  verdict  any  increased  or  enhanced 
value  to  said  land  comon  to  other  land  owners  along  the  line 
of  the  road,  by  reason  of  the  prospective  construction  of  the 
Railway  Company^s  road  through  such  lands,  and  in  ascer- 
taining the  market  value  of  said  land,  so  taken,  the  jury  must 
take  into  consideration  their  view  of  the  land,  together  with 
all  the  facts  and  circumstances  now  in  evidence  in  the  case." 

As  the  whole  of  tlie  proi)erty  is  taken  by  the  applicant, 
leaving  no  residue  to  l)e  damaged  or  benefitted,  the  prin- 
ciples governing  the  ascertainment  of  damages,  as  contradis- 
tinguished from  the  value  of  the  land  actually  taken,  have  no 
application,  and  are  not  to  be  considered  except  by  way  of 
elalwration  in  the  discussion  of  the  rules  and  principles  which 
govern  the  ascertainment  of  the  value  of  land  taken,  to  the 
end  that  no  inconsistent  position  may  be  assumed. 

Benefits  whether  general  and  common  to  all  property  aiSfect- 
ed  by  the  work  of  improvement,  or  peculiar  to  it,  when  ma- 
terial, can  obviously  be  considered  for  but  one  purpose, 
namely,  deduction  from  the  damages  to  the  property.  It 
would  be  absurd  to  say  they  can  be  added  to  either  the  value 
of  the  land  taken  or  to  the  damages  to  the  residue.  The  land 
owner  is  not  entitled  to  recover  for  benefits  conferred  upon 
him.  He  cannot  assert  as  the  basis  of  a  claim  for  damages 
that  which  is  a  benefit  conferred  upon  him.  They  are  to  be 
separately  considered  only  for  the  purpose  of  deduction  from 
the  amount  he  would  otherwise  be  entitled  to  recover.  There- 
fore, when  benefits  are  excluded  from  the  consideration  of 
the  jury, in  estimating  the  damages,  it  is  because  the  land 
owner  is  entitled  to  them  and  not  required  to  give  them  up 
by  suffering  an  abatement  of  their  amount  from  his  damages. 
Railroad  Co.  v.  DickevHon^  17  B.  Mon.  (Ky.)l73;  Railroad 
Co.  V.  McCmnh,  60  Me.  290;  Packard  v.  Railroad  Co.,  54  N. 
J.  L.  553;  State  v.  Millei^  3  Zab.  (N.  J.  L.)  383;  Wil/iam- 
son  V.  Amwelly  4  Dutcher.  (N.  J.  L.)  270;  Sicazev,  Railroad, 
Co.,  7  Vroom  (N.  J.  L.)  295.  Our  decisions  import  that  in 
estimating  damages  to  land  not  taken  the  owner  is  to  be 
charged  with  all  !)enefits.     They  say  if  the  market  value  of 
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the  residue  after  the  taking  is  equal  to,  or  greater  than,  its 
value  before  the  taking,  there  is  no  damage.  Stewart  v. 
Railroad  Co.,  38  W.  Va.  438;  Blair  v.  Charleston,  43  W.  Va. 
62;  Howe  v.  Ftdp  Co.,  42  W.  Va.  551;  Board  of  Eductaion 
V.  Railway  Co.,  44  W.  Va.  71.  Literally  enforced,  this  rule 
would  plainly  charge  the  land  owners  with  all  benefits,  gen- 
eral as  well  as  special  and  peculiar.  Though  this  proposition 
is  asserted  by  many  courts,  it  is  to  be  doubted  whether  it  is 
anything  more  than  a  mere  rule  by  which  to  charge  the  own- 
er with  peculiar  benefits.  The  value  immediately  before,  and 
the  value  immediately  after,  part  of  the  land  is  taken,  or  the 
improvement  made,  are  compared  instantaneously  so  that  no 
time  is  allowed  for  general  appreciation  in  the  value  of  prop- 
erty in  the  community  l^etween  the  two  points  of  time  taken 
for  the  comparison.  Upon  this  theory  there  would  be,  in 
fact,  but  one  point,  an  instant  witliin  which  the  work  is  deemed 
to  have  been  done  and  the  comparison  made,  thus  neces- 
sarily limiting  the  benefits  to  those  which  are  merely  peculiar 
and  special.  The  increase  from  prospective  improvement 
las  already  entered  into  the  value  of  the  property  before  the 
omparison  is  made.  This  interpretation  of  the  rule  accords 
with  the  following  views  expressed  by  C'hief  Justice  Shaw  in 
Parh^  V|  BoHton,  15  Pick.  198:  "(This  proceeding  for  acquir- 
ing the  title)  'is  not,  strictl.\'  speaking,  an  action  for  damages, 
but  rather  a  valuation  or  appraisement  of  an  incumbrance 
created  on  the  phiintiffs"  estate  for  the  use  of  the  public.  It 
is  the  purchase  of  a  public  easement,  the  consideration  of 
which  is  settled  by  such  appraisement  only  because  the 
parties  are  unable  to  agree  upon  it.  The  true  rule  would  be 
as  in  the  case  of  other  purchases,  that  the  price  is  due  and 
ought  to  be  paid  at  the  moment  that  the  purchase  is  made 
when  credit  is  not  specially  agreed  on.  AiaWt  9i''pie  pou- 
dre''  could  l:)e  called  on  the  instant  and  on  the  spot,  the  true 
rule  of  justice  for  the  public  would  \ye  to  pay  the  compensa- 
tion with  one  hand  while  they  apply  the  axe  with  the  other; 
and  this  rule  is  departed  from  only  because  some  time  is 
necessary  by  the  forms  of  law  to  conduct  the  inquiry.' 

*  *  It  being  quite  clear,  then,  that  the  award 
would  necessarily  have  been  predicated  of  the  market  value 
of  the  condemned  property  at  the  time  of  the  location,  that 
is,  of  the^tiling  of  the  map,   there  was  no  basis  for  specula- 
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tion/*  See  full  discussion  of  the  subject  in  Matter  of  Depart- 
ment of  Public  Works,  53  Hun.  280,  at  pp.  289  et  hhj.  and 
the  numerous  authorities  there  cited.  This  is  merely  a  sug- 
gestion in  response  to  the  intimation,  conveyed  by  the  instruc- 
tions given,  that  the  land  owner  is  in  no  case  to  have  benefits 
from  an  improvement  without  paying  for  them.  Our  cases 
above  referred  to  may  not  have  such  effect.  Our  statute 
mentions  only  peculiar  benefits  as  proi^r  matter  of  deduc- 
tion. 

However  this  may  Ije,  there  is  probably  a  difference  l)etween 
the  rules  applicable  to  land  actually  taken  and  land  left  in  the 
hands  of  the  owner,  as  regards  benefits,  whether  general  or 
special.  Enhancement  of  value  accruing  to  a  residue  is  a 
Ijenefit  to  the  land  owner;  Init  enhancement  in  the  value  of 
the  land  taken  does  him  no  good.  It  benefits  the  railroad 
company  or  other  condemnor,  if  anybody.  To  the  land  own- 
er, there  can  l^e  no  increase  of  value  in  it  immediately  after 
taking,  for  it  ceases  to  b'3  his  proparty.  Any  antecedent 
enhancement  in  view  of  the  probable  construction  of  the 
w^ork  through  the  community,  for  which  the  land  is  rocpiired, 
is  either  extinguished  l)y  the  appropriation  or  passes,  with 
the  i)roperty,  to  the  appropriator.  This  is  pal])ably  true 
when  the  whole  of  a  tract  or  lot  is  taken.  There  is  no  re- 
siduum to  which  benelits  can  adhere.  Such  case  presents  the 
direct  cjuestion,  whether  the  defendant  or  the  applicant,  is  to 
have  the  increase  in  value  arising  from  the  prosi)ective  con- 
struction of  the  proposed  improvement.  One  or  the  other 
must  take  it,  or  it  must  l)e  held  that  there  is  none  or  can  be 
none.  To  hold  that  the  defendant  cannot  have  the  l)enefit  of 
.such  increase  would  conflict,  not  only  with  decisions  of  this 
Court,  and  the  early  Virginia  decisions,  but  with  the  great 
weight  of  authority  as  well.  Railroad  Co.  v.  Foreman^  24 
W.  Va.  662,  expressly  holds  that  advantages  of  a  genera' 
character,  which  may  be  or  are  derived  in  common  by  the 
owners  of  land  along  the  line  of  improvements  or  benefits 
derived  by  the  country  at  large,  are  not  to  l)e  excluded  from 
the  estimate.  This  means  that  they  are  not  to  Ik*  excluded 
from  the  estimate  of  damages — by  deducting  them  from 
the  damages  not  to  be  taken  away  from  the  owner. 
Hence  it  must  mean  that,  in  the  sense  of  not  noticing 
them,  they  are  to  l)e  excluded,  wholly  excluded,  from  consid- 
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eration  in  making  up  the  estimate.     That  was  a  proceeding 
to  take  a  right  of  way  through  a  tract  of  land,  by  which  land 
would  be  taken  and  a  residue  left  affected  by  the  improve- 
ment.    The  same  rule  was  declared  in  Railroad  Co.  v.  Tyree 
7  W.  Va.  693.     As  given  in  the  syllal^us  of  that  case,  it  is 
obscure,  but  the  opinion,  at  page  699,  states  it  clearly.     In 
Jas.  Hirer  if^c.  to.  v.  Turner^  9  Leigh  313,  the  court  inserted 
the  following  clear  statement  in  the  syllabus:  ''Held,  that  the 
advantages   to  l)e  derived  to  the  owner  of  the  land  condemned 
for  the  company's  use,  from  the  improvement,  to  which  the 
charter  requires  the  assessors  to  have  regard,  are  such  advant- 
ages as  particularly  and    exclusively    affect  the    particular 
tract  or  parcel  of  land  whereof  a  portion  is  condemned — not 
advantages  of  a  general  character,  which  may  te  derived  to 
the  owner  in  common  with  the  country  at  large   from  the 
improvement.      And  it  seems,  that  if  the  chai-ter  had  pro- 
vided, that  advantages  of  a  general  character,  which  the  owner 
of  the  land  condemned  may  derive  from  the  improvement  in 
common  with  the  country  at  large,  should  ho  set  off  against 
the  actual  value  of  the  land  condemned  and  the  actual  dam- 
ages sustained  by  the  owner,   such  a  provision  would  have 
been  unconstitutional.''     The  rule  thus  declared  was  the  con- 
clusion arrived  at  after  very  thorough  discussion  by  Judges 
Parker  and  Tucker,  and  has  ever  since  been  followed  in  Vir- 
ginia.    Mulre  V.  Falconer^  10  Grat.  12;  Mitchell  v.  Thome^ 
*21  Grat.  178.     It  is  still  the  law  of  this  state  unless  qualified 
by  Stewart  v.  Railroad  Co.,  38  W.  Va.  438,  Jilalr  v.  Ch^r- 
l^Mon,  43  W.  Va.  62,  and  other  late  cases,  as  has  been  shown 
by   reference   to   the   earlier   cases,       If   such   qualification 
has  l)een  made,  it  is  only  in  respect  to  deduction  of  benefits 
from  the  damages  to  the  residue,  when  there  is  one,  and  not 
to  any  such  deduction  from  the  value  of  land  actually  taken. 
This  is  apparent  from  the  terms  of  the  univ^ersal  rule  l^y 
which  the  amount  of  compensation  for  land  taken  is  deter- 
mined, namely,  the  market  value  at  time  of  taking  thereof. 
As  to  the  time  at  which  the  land  shall  l)e  deemed  to  have 
been  taken,  there  is  great  diversity  in    the  decisions,  15  Cyc. 
719,  but  practically  all    agree  on  the  standard  by  which  the 
value   is   to  l)e  determined.      Ralhivt*/    Co.  v.     Vaiwe,    115 
Pa.  St.  325;  Railroad  v.   Brahum,  79  Pa.    St.  447;  Low  v. 
Railroad  Co..,  63  N.  H.  557;   Gregg  v.  Railroad   Co.,  67  N. 
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H.  452;  Tedem  v.  Chicago^  149  111.  87;  Brown  v.  Railway 
Co.,  125  111.  188;  Canal  Co.,  v.  Archsr,  9  Gill  &  J.  479; 
County  V.  Bridge  Cb.,  110  Pa.  St.  54;  Raihmy  Co.  v.  Wood- 
ruff, 49  Ark.  381;  Railway  Co.  v.  Roeder,  30  Wash.  244; 
EschY.  Railway  Co.,  72  Wis.  229;  MulUrY.  Railway  Co., 
83  Cal.  240;  Boom  Co.  v.  Pattemon,  98  U.  S.  403;  Railway 
Go.  V.  Whaleii,  11  Neb.  h^h".  Railway  Co.  v.  Porter,  112  Mo. 
361;  Dickenson  v.  Fitchhtrg,  13  Gray  546;  Ligare  v.  ff^tZ- 
road  Co.,  166  111.  249;  Dupuis  v.  Railway  Co.,  115  111.  97; 
Railway  Co.  v.  Sioinn/»y,  59  Ind.  100.  It  must  be  perfectly 
manifest  that,  in  every  case  of  a  projected  railroad,  there  is 
an  appreciation  in  values  of  real  estate  all  along  the  proposed 
line  before  any  condemnation  proceedings  are  instituted,  and, 
since  the  market  value  at,  or  near,  the  date  of  the  institution 
of  such  proceeding,  is  the  measure  of  compensation,  the  en- 
hancement due  to  the  prospect  of  the  construction  of  the  rail- 
road must  have  entered  into  the  market  value  of  the  land,  and 
the  land  owner  obtains  it  l>ecause  he  takes  the  market  value  at 
that  time,  not  at  a  date  prior  to  the  announcement  of  the 
intent  to  construct  the  road. 

It  is  unnecessary,  however,  to  rely,  for  this,  upon  mere 
argument  from  a  rule  of  practice  as  a  premise.  Direct  authoi*- 
ity  of  high  character,  for  the  proposition  that  the  land  owner 
is  entitled  to  general  benefits  arising  from  the  prospective 
construction  of  the  work  for  which  the  land  is  appropriated, 
is  at  hand.  In  X^^rr  v.  South  Park  Cornrn.,  117  U.  S.  379, 
the  following  charge,  delivered  by  the  trial  court  to  the  jury, 
was  approved:  "A  number  of  witnesses  testified  that  the 
agitation  of  the  park  project,  the  anticipation  that  the  legis- 
lature would  authorize  the  appropriation  of  lands  to  establish 
a  park  in  the  vicinity  of  the  present  South  Park,  and  the 
introduction  of  the  bill  into  the  legislature,   which   finally 

became  a  law  on  the day  of  February,    1869,  materially 

enhanced  the  value  of  lands  embraced  in  the  present  park 
lines,  as  well  as  the  lands  adjacent  thereto  in  that  vicinity. 
Any  resulting  benefits  to  the  lands  within  the  proposed  park 
from  this  and  other  causes,  such  as  the  growth  and  prosper- 
ity, or  the  anticipated  growth  and  prosperity  of  the  city  of 
Chicago,  you  should  take  in  account  in  determining  the 
amount  that  will  fairly  compensate  the  owner."  The  court 
also  approved  the   principles  announced  in    Cooh  v.    South 
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Park  CotihVH.^  61  111.  115,  in  the  syllabus  of  which  the  follow- 
ing is  found :  '  'In  assessing  the  damages,  the  value  at  the  time 
of  the  condemnation  should  l)e  considered,  the  owner  teing 
entitled  to  the  benefit  of  an  advance  caused  by  the  prospective 
establishment  of  a  public  park."  These  were  cases  in  which 
the  whole  of  the  property  w^as  taken,  just  as  in  this  case.  In 
8(1)1  Bit  go  itc.  Oo.  V.  JVeale^  78  Cal.  63,  the  court  refused  to 
apply  the  rule,  because  of  the  peculiar  character  of  the  land 
and  the  fact  that  it  had  no  market  value,  but  admitted  the 
soundness  of  the  principle.  Cobh  v.  Bonton^  112  Mass.  181, 
holds  that  such  prospective  benefits  enter  into  the  market 
value,  but  that  the  facts  as  to  what  improvements  have  been 
made  or  arc  contemplated,  are  not  admissible  as  independent 
evidence,  nor  shouki  the  jury,  in  estimating  value,  treat  such 
enhancement  as.  an  indei>endent  element  of  value.  They  must 
find  the  value  at  the  time  of  the  approi)rialion,  considering, 
for  that  purpose  all  proper  evidence  thereof,  including  the 
prosi)ective  construction  of  the  improvement.  In  Cohh  v.  /»V- 
to)i.  Wells,  J.,  said:  "The  question  to  be  determined  in  each 
issue  was  the  market  value  of  the  land  at  the  time  it  was 
taken  by  the  city.  The  petitioner  Cobb  was  not  entitled  to 
the  advantages,  whether  real  or  speculative,  which  might 
result  from  improvements  to  be  made  by  the  city,  afttM-  tak- 
ing the  land.  Neither  the  fact  that  such  improvements  were 
afterwards  made,  nor  that  they  were  contemplated  before  the 
land  was  actually  taken,  was  competent  as  independent  evi- 
dence, to  show  what  the  market  value  was.  So  far  as  the 
market  value  was  in  fact  affected  by  the  knowledge  of  what 
was  to  l)e  done,  or  of  w^hat  was  contemplated,  the  i)etitioner 
Cobb  was  allowed  the  full  Ix^nefit  of  it.  His  witnesses  took 
it  into  consideration  in  making  their  estimate  of  value,  to 
which  they  U^stified;  and  were  also  allowed  to  state  it  as  a 
reason  for  such  estimate.  This  was  all  he  was  entitled  to.'" 
Collateral  or  concomitant  elements  of  value  in  the  proi>erty 
are  not  to  Ix*.  separately  considered  in  arriving  at  its  value. 
hi  re  DepartituDtt  of  ParJi'8^  53  Hun.  (N.  Y.)  280;  Raihnikf 
Co,  V.  Suunney^  59  Ind.  100. 

An  inspection  of  instructions  Nos.  1  and  2,  given  at  the 
instance  of  the  applicant,  in  the  light  of  the  principles  just 
announced,  will  reveal  their  incorrectness.  They,  in  effect, 
required  the  jury  to  scale  down,  in  direct  violation  of  law. 
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the  value  of  the  land  at  the  time  of  its  appropriation,  by 
deducting  therefrom  the  amount  of  such  appreciation  in  value 
as  had  accrued  by  reason  of  the  prospect  of  the  building  of 
the  railroad  through  the  town  of  Aracoma  and  that  section 
of  the  country.  This  error  in  the  instructions  is  so  grave  in 
character  as  to  call  for  a  new  trial,  though  it  may  not  have 
prejudiced  the  defendants,  in  point  of  fact.  Whether  it  did 
or  not,  it  4s  impossible  to  say,  but  an  erroneous  instruction 
raises  a  presumption  of  injury.  These  two  instructions  are 
objectionable  for  another  reason  of  less  gravity.  They  mis- 
represent the  status  of  the  matters  involved,  by  assuming 
that  the  road  is  to  be  constructed  through  the  lands  proceed- 
against.  In  one  view  the  assumption  accords  with  the  truth, 
but,  in  another,  it  does  not.  The  road  will  notice  constructed 
through  the  land  as  the  land  of  the  defendants,  as  in  most 
cases,  but  through  it  as  the  applicant's  land.  More  accu- 
rately stated,  however,  the  fact  is  that  the  railroad  takes  all  the 
land  for  its  purposes,  absor])s  or  consumes  the  use  of  it,  and 
does  not  merely  pass  through  it.  Whether  for  this  a  new 
trial  would  be  allowed  it  is  unnecessary  to  say,  but  it  is 
deemed  expedient  to  observe,  in  view  of  it,  that  instructions 
should  be  clear  and  free  from  inconsistency. 

That  the  market  value  of  the  land  in  July,  1903,  is  the 
amount  to  which  the  defendants  are  entitled  has  not  teen 
denied.  For  the  applicant,  it  has  been  insisted  that  the  mar- 
ket value  does  not  include  general  enhancement  in  view  of 
the  probable  construction  of  the  road.  But  the  defendants 
seem  to  think  the  terms  market  value  have  some  peculiar 
meaning  or  significance  which  precludes  the  introduction  of 
certain  kinds  of  evidence  and  directs  imiuiry  by  the  jury  to 
some  value  other  than  that  which,  upon  consideration  of  all 
the  evidence  bearing  upon  the  question  of  value,  they  think 
is  the  actual  value  of  the  property.  This  necessitates  an 
inquiry  into  the  meaning  and  purpose  of  the  market  value 
rule. 

The  true  import  of  the  terms  "market  value,"  "actual  cash 
market  value"  and  "fair  cash  market  value,"  which  are  gen- 
erally regarded  as  convertible,  is  partially  reflected  by  the 
nature  of  certain  other  values  sometimes  sought  to  be  recover- 
ed, in  view  of  which  these  terms  were  adopted  as  expressive 
of  the  standard  or  measure  of  compensation.     Efforts  have 
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been  made  to  obtain  the  value  of  property  in  view  of  a  par- 
ticular use  to  which  the  owner  has  devoted  it,  such  as  mer- 
cantile trade,  which  cannot  be  permitted.  San  I) lego  c&c.  v. 
JVeale,  78  Cal.  63,  67.  Thus,  in  Btch  v.  Railwm/,  72  Wis. 
229,  a  charge,  that  the  law  did  not  provide  for  compensating 
the  owner  of  the  lot  for  losses  in  his  business,  was  approved. 
In  U,  S.  V.  Honolulu  Co.,  122  Fed.  Rep.  581,  the  court  said: 
*'The  compensation  to  be  made  for  land  taken  for  public  use 
in  the  exercise  of  the  right  of  eminent  domain  is  measured 
by  its  market  value  at  the  time  of  the  taking,  and  evidence 
is  inadmissible  to  show  that  it  ha.s  a  peculiar  and  enhanced 
value  to  the  defendant."  Soo  fiho  Junction  Ry.  v.  Woodruf. 
49  Ark.  381;  Bro^jon.  v,  R,  R.  Co.  125  111.  600;  Sh<ino^\ 
Bridge  Co.  189  Pa.  St.  245;  R.  R.  Co,  v.  Eaton,  136  111.  9; 
Munkivitz  v.  R.  R.  Co.,  64  Wis.  403;  R.  R.  Co.  v.  7J>rf^,39 
Neb,  818;  In  re  R.  R.  Co.,  98  N.  Y.  447.  It  was  said  in  17 
Wend.  649,  in  re  Funnan  St.:  ''The  use  to  which  the  owner 
has  applied  his  property  is  of  no  importance  beyond  its  influ- 
ence upon  the  present  value.  If  highly  cultivated,  it  will  be 
worth  more  than  if  suffered  to  run  to  waste.  *  *  ♦ 
What  price  will  it  bring  in  the  market?  That  is  the  projier 
inquiry  in  a  proceeding  of  this  kind.  As  between  individuals 
the  owner  may  demand  any  price,  how^ever  exhorbitant,  for 
his  property;  but  when  it  is  taken  for  public  purposes  he  can 
only  demand  its  real  value.  That  value  cannot  depend  in  any 
degree  on  his  own  will.  To  allow  either  his  judgment  or  his 
fancy,  in  relation  to  the  proper  use  of  the  property,  to  influ- 
ence the  question,  would  be  to  make  the  estate  either  more  or 
less  valuable,  as  it  might  happen  to  be  possessed  by  one  indi- 
vidual or  another."  Another  value  which  it  would  be  obvious- 
ly unjust  to  adopt  is  the  value  to  the  appropriator  for  the  pur- 
pose for  which  itistaken,  another  si)ecial  utility  value,  instead 
of  the  value  for  all  purposes  to  which  the  property  is  adapted. 
If  this  were  permitted,  a  city,  town,  county  court,  school  board, 
or  raili-oad  company  might  be  made  to  pay  man,y  times  the 
actual  value  of  a  piece  of  property,  indispensable  to  its  pur- 
poses. Another  kind  of  value  guarded  against  by  this  rule 
is  the  speculative  value.  Mitlh>r  v.  Railway  Co.,  83  Cal. 
240. 

The  rule  is  founded  upon  the  assumption  that  all  real  estate 
has  a  market  value,  and  this  is  practically  true,  although  these 
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values  are  not  so  well  defined  and  easily  ascertainable  as  are 
the  market  values  of  wheat,  oats,  rye,  com,  hay,  potatoes, 
bacon,  beef,  cattle,  hogs,  lumber,  coal  and  the  numerous 
commodities  found  in  commerce.  Occasionally  there  is  an 
exception  to  this  rule,  owing  to  the  peculiar  nature  of  the 
property.  In  a  few  rare  instances  courts  have  said  the  prop- 
erty involved  had  no  market  value.  The  property  of  the  Mon- 
ongahela  Navigation  Company,  taken  by  the  United  States,  by 
the  proceeding  reported  in  148  U.  S.  312,  consisting  of  its 
locks  and  dams,  franchise  and  right  to  take  tolls,  seems  to 
have  been  so  i*egarded  and  treated,  since  the  value  was  deter- 
aiined  by  the  use  in  which  the  property  was  employed,  but 
such  proceedings  bear  little  analogy  to  a  simple  action  to 
condemn  a  small  piece  of  land.  Owing  to  peculiarity  of 
situation  and  other  circumstances,  sales  of  land  may  be  infre- 
quent and  prices  of  it  seldom  discussed,  but  the  value  must 
nevertheless  be  determined  by  practically  the  same  methods 
as  those  employed  in  settled  communities  in  which  sales  are 
frequently  made.  For  this,  see  jSa7i  Diego  ibc.  Co.  v.  NeaU^ 
78  Cal.  63,  in  which  the  court  declared  that:  *'When  there  is 
no  current  rate  of  price,  and  where  in  consequence  the  court 
must  arrive  at  the  value  from  a  consideration  of  the  uses  to 
which  the  property  may  be  put,  the  enhancement  in  value 
by  reason  of  the  proposed  improvement  cannot  be  considered. 
Such  a  value  is  too  remote  and  speculative." 

In  view  of  what  has  been  said  on  the  subject  of  market 
value,  it  is  perfectly  manifest  that  the  property  involved  here 
has  a  market  value.  All  parties  admit  that,  if  offered  for  sale 
in  the  open  market,  it  would  bring  a  price.  It  Jiad  been  sold 
only  a  short  time  before  the  application  for  its  condemnation 
was  made  for  $1,825.00  at  a  public  judicial  sale.  It  clearly 
has  that  which  falls  within  the  definition  of  market  value, 
namely,  "the  price  which  it  will  bring  when  it  is  offered  for 
sale  by  one  who  desires,  but  is  not  obliged,  to  sell,  and  is 
bought  by  one  who  is  under  no  necessity  of  having  it. "  Stew- 
art V.  Railroad  Co.^  38  W.  Va.  438;  Lewis  on  Em.  Dom.  478; 
Railway  Co.  v.  Vance^  115  Pa.  St.  ^2h\  LoAJorenceY.  Bostmi^ 
119  Mass.  126;  Railway  Co.  v.  Woodruff,  49  Ark.  381.  See 
long  list  of  cases  cited  in  that  most  excellent  new  work, 
"Words  and  Phrases,"  Vol.  5  p.  4383.  It  is  equally  appar- 
ent that  the  market  value  of  this  property,  at  the  time  it  was 
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taken,  had  not  a  fixed,  or  readily  ascertainable,  value,  such 
as  many  kinds  of  personal  property  have,  but  only  a  value 
determinable  by  the  opinion  of  the  jury  upon  consideration 
of  all  the  evidence  bearing  on  that  question. 

This  is  shown  by  the  rules  prescribed  by  the  courts  for 
ascertaining  the  value.  In  Boom  Co.  v.  Patterson^  98  U.  S. 
403,  the  court  held  that:  "In  determining  the  value  of  lands 
appropriated  for  public  purposes,  the  same  considerations 
are  to  be  regarded  as  in  a  sale  between  private  parties,  the 
inquiry  in  such  cases  being,  what,  from  their  availibility  for 
valuable  uses,  are  they  worth  in  the  market.  As  a  general 
rule,  compensation  to  the  owner  is  to  be  estimated  by  refer- 
ence to  the  uses  for  which  the  appropriated  lands  are  suitable, 
having  regard  to  the  existing  business  or  wants  of  the  com- 
munity, or  such  as  may  be  reasonably  expected  in  the  immed- 
iate future."  In  Low  v.  RaUroad  Co.^  63  N.  H.  557,  the 
court  said:  "In  assessing  tlie  plaintiff's  damages,  the  ques- 
tion was:  What  was  the  fair  market  value  of  the  land  at  the 
time  when  it  was  taken  by  the  defendants?  In  determining 
that  question,  whatever  in  its  location,  surroundings,  and 
appurtenances  contributed  to  the  availibility  of  the  land  for 
valuable  uses,  was  proper  evidence  to  be  considered  by  the 
jury  in  estimating  its  saleable  character,  and  ascertaining  its 
market  value."  To  the  same  general  import  see  Santa  Ana 
V.  Harliti^  99  Cal.  538;  In  re  Department  (&c.  Co.^  53  Hun. 
280;  Liga?'e  v.  Railroad  Co.,  166  111.  263;  Dapuls  v.  Rail- 
road Co.,  115  111.  97;  Broion  v.  Railway  Co.,  125  111.  600; 
Kierman  v.  Railway  Co.,  123111. 188.  Such  latitude  is  allowed, 
in  seeking  the  value,  that  opinion  evidence  is  freely  admit- 
ted and  given  a  wide  range.  Railroad  Co.  v.  Forem>an,  24 
W.  Va.  662,  674;  Beck  v.  R.  R.  Co.,  148  Pa.  St.  271;  Coch- 
rane,  v.  Com.,  175  Mass.  299.  On  the  question  of  value,  the 
jury  may  rest  the  verdict  largely  upon  their  own  knowledge 
derived  from  a  view  of  the  premises.  Thus,  in  Kiennaii  v. 
Railway  Co.,  123  111.  188,  the  court  held  as  follows:  "The 
result  of  a  jury's  personal  view  of  the  land  over  which  a  rail- 
road is  sought  to  be  laid,  is  evidence  proper  to  be  acted  upon 
by  them;  and  if  they  believe,  from  the  whole  evidence,  that 
they  have,  from  such  view,  arrived  at  a  more  accurate  judg- 
ment as  to  the  value  of  the  premises  sought  to  be  taken,  and 
of  the  damages,  than   that  shown   by  the  evidence  in  open 
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court,  they  may,  upon  the  evidence  rightfully  fix  the  value 
of  the  land  taken;  and  the  damages,  at  the  amount  so  ap- 
proved by  their  judgment  formed  from  the  personal  examin- 
ation, even  though  it  differed  from  the  amount  testified  to, 
and  the  weight  of  testimony  given  by  witnesses  in  open 
court."  Whether  this  Court  would  be  willing  to  go  so  far 
as  that,  it  is  unnecessary  to  say,  but  it  could  not  repudiate 
the  general  rule  that  verdicts  in  such  cases  will  rarely  be  set 
aside,  in  the  absence  of  error  in  the  rulings  of  the  court. 
Such  verdicts  have  a  peculiar  immunity  from  disturbance  for 
the  very  reason  that  the  amount  of  compensation  is  so  largely 
a  matter  of  opinion  and  judgment  on  the  part  of  the  jury, 
resting  in  part  upon  the  opinions  of  witnesses.  All  this  clearly 
points  to  the  absence  of  any  resort  to  a  supposed  fixed  mar- 
ket value,  established  by  concensus  of  opinion  in  the  com- 
munity, or  otherwise,  like  the  value  of  commercial  articles, 
for  which  the  jury  must  inquire,  and  on  which  if  found, 
together  with  their  knowledge  of  the  premises  derived  from 
their  view  of  the  same,  they  must  base  their  verdict,  disre- 
garding all  other  evidence. 

As  each  of  the  three  instructions  proposed  by  the  defend- 
ants contains  a  direction  to  the  jury  to  inquire  as  to  whether 
the  property  had  a  market  value,  and,  if  so,  to  rest  the  ver- 
dict on  that  and  their  view  of  the  premises,  instead  of  direct- 
ing them  to  ascertain  the  market  value  of  the  property,  using 
for  that  purpose,  as  evidence,  the  knowledge  acquired  by 
their  view;  and  all  other  evidence,  facts  and  circumstances  in 
the  case,  including  any  market  value  it  might  have  by  concen- 
sus of  opinion  among  those  who  were  familiar  with  real  estate 
values,  as  a  mere  fact  in  evidence  to  be  considered  with  all 
other  evidence,  if,  indeed,  such  fact  is  competent  evidence,  it 
being  in  the  nature  of  heresay  information,  I  regard  them  as 
bad  and  as  having  been  properly  refused;  but  a  majority  of 
the  Court  are  of  a  different  opinion  and  think  the  court  erred 
in  refusing  to  give  instructions  Nos.  1  and  2.  My  associates 
fully  concur  in  my  statement  of  principles  applicable  to  the 
subject,  but  differ  from  me  in  construing  the  instructions. 
They  think  the  instructions,  properly  interperted,  direct  the 
jury  to  ascertain,  from  all  the  evidence  in  the  case,  the  value 
of  the  property,  and  do  not  hami)er  their  action  by  an  inquiry 
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for,  and  adoption  of,  a  supposed  market  value,  other  tlian 
that  to  be  fixed  by  themselves. 

We  are  of  the  unanimous  opinion,  however,  that  instruc- 
tion No.  3,  requested  by  the  defendants,  was  properly  refused, 
because  it  excludes  the  purchase  price  of  the  proi)erty  from 
consideration  as  evidence.  The  price  paid  for  the  land,  if  not 
too  remote  in  time,  is  admissible  evidence  in  such  case.  In  re 
Department  i&c.  Co.,  53  Hun.  280.  This  property  was  pur- 
chased only  about  three  months  prior  to  the  commencement  of 
this  action. 

The  rulings  on  the  admission  and  rejection  of  evidence 
need  not  be  noticed  in  detail,  since  they  are  all  clearly 
covered  by  the  principles  above  stated.  One  of  them 
related  to  the  purchase  price  of  the  property,  and  has  been 
disposed  of.  The  others  may  all  be  grouped  under  the 
objection  to  the  competency  of  witnesses  to  testify  to 
their  opinions  as  to  the  value  of  the  property  because 
of  lack  of  knowledge  of  the  supposed  market  value  of  the 
land,  although  all  of  them  knew  the  property  well.  One 
of  them,  J.  S.  Miller,  had  resided  in  the  little  town  of 
five  hundred  inhabitants  twenty-three  years,  still  resided 
there,  had  bought  the  property  itself  three  times,  and  had 
lived  in  the  house  on  it  for  twenty -two  years.  W.  A.  DeJar- 
nette  lived  two  miles  from  the  town  at  the  time  and  had  pre- 
viously resided  in  it  for  about  thirty  years.  Walter  Gary 
had  known  the  property  for  about  fourteen  years  and  had 
resided  in  the  town  about  the  same  length  of  time.  C.  V. 
White  had  resided  in  the  town  for  nearly  thirty-two  years. 
Bruce  Holland  lived  in  the  town  and  had  known  the  property 
for  five  years.  J.  Gary  Alderson  knew  the  property  and  had 
resided  in  the  town  for  thirteen  years.  Simpson  Ellis,  a 
farmer  and  blacksmith,  lived  within  three  miles  of  the  town, 
and  had  run  his  blacksmith  shop  in  it  for  ten  years,  knew  the 
property  in  question  and  had  once  owned  it  and  resided  in 
the  house  on  it.  Nothing  but  the  erroneous  assumption  of 
counsel  for  defendants  as  to  the  market  value  theory  could 
have  lead  them  to  urge  against  such  witnesses  the  objection  of 
incompetency.  All  the  rulings  of  the  court  respecting  this 
evidence  were  correct. 

It  is  urged  that  the  court  erred  in  refusing  a  new  trial  on 
the  application  of  both   plaintiff  and   defendants,    without 
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regard  to  the  question  of  error  in  the  rulings  of  the  court  or 
the  verdict.  Absence  of  any  authority  on  the  subject  neces- 
sitates the  adoption  of  a  rule,  and,  in  view  of  the  discretion 
always  accorded  to  trial  courts,  concerning  the  matter  of  new 
trials,  we  hold  that  the  exercise  of  such  discretion,  in  refusing 
to  set  aside  a  verdict  on  the  sole  ground  of  a  request  by  both 
parties  for  such  action,  is  not  an  abuse  of  it  and  is,  therefore 
not  reviewable.  Such  an  application  is  not  analogous  to  one 
foi*  the  setting  aside  of  a  consent  decree,  which  partakes 
largely  of  the  nature  of  a  rescission  of  an  agreement.  Here 
there  has  been  a  full  trial  in  which  the  parties  have  agreed  to 
nothing,  but  have  fought  each  other  to  the  end.  If  a  trial 
court  were  bound  to  grant  new  trials  on  such  ground,  the 
work  of  the  courts  might  become  greatly  increased  to  the 
prejudice  of  suitors,  who,  never  having  had  a  trial,  would  be 
delayed  by  those  who  had  had,  perhaps,  several.  When  the 
law  has  given  a  man  one  fair  trial  it  owes  him  no  further 
duty.     Illustrations  of  this  principle  are  numerous. 

For  the  error  noted,  the  judgment  must  be  reverseil,  the 
verdict  set  aside,  and  the  case  remanded  for  a  new  trial 
according  to  law  and  the  principles  herein  stated. 


CHARLESTON 

Shaw  v.  Ctty  of  Charleston. 

Submitted  March  1,  1905.     Decided  March  21,  1905. 

1.  Municipal  Corporation— «/at7—C7>i«antYary  Condition — Damagett^ 

A  municipal  corporation  is  not  liable  for  injuries  to  a  person  oc> 
casioned  by  the  unsanitary  condition  of  its  prison  while  he  is  con- 
fined therein  for  violation  of  a  city  ordinance,     (p.  435.) 

2.  Municipal  Coporation — Pruton. 

The  maintenance  of  a  prison  is  the  exercise  of  a  purely  ^vern- 
mental  power,  and  a  municipal  corporation   is   not   liable  for  in- 
juries caused  by  negligence  or  omission  of  duty  on  the  part   of    its 
officers  and  agents,  respecting  its  prison  or  persons  confined  there 
in.    (p.  436.) 

3.  Parent  and  Child. 

A  father  cannot  maintain  an  action  in  his  own  right  for  dam- 
ages on  account  of  the  negligent  killing  of  his  child,     (p.  436. ) 
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Error  to  Circuit  Court,  Kanawha^  County, 

Action  by  G.  H.  Shaw  a^inst  the  City  of  Charleston. 
Judgrment  for  defendant  and   plaintiff  brings  error. 

A^rmed. 

Ja8.  p.  Perguson,  for  plaintiff  in  error, 
H.  I).  KuMMEL,  for  defendant  in  error. 

POFFBNBARGER,  JuDOE: 

The  circuit  court  of  Kanawha  county  sustained  a  demurrer 
to  a  declaration  in  an  action  of  trespass  on  the  case,  brought 
by  G.  H.  Shaw  against  the  City  of  ('harleston,  charging 
that,  by  reason  of  the  wrongful  and  negligent  acts  of  said 
city,  it  had  caused  the  death  of  the  i)laintiff\s  son,  a  child 
about  seven  years  old,  by  causing  him  to  te  incarcerated  in 
its  filthy  and  unsanitary  city  prison.  To  the  judgment,  dis- 
missing the  action,  the  plaintiff  Shaw  obtained  a  writ  of 
error. 

The  case  is  ruled  by  the  general  principles  of  law  an- 
nounced by  this  C/Ourt  in  the  cases  of  Brmnn'^s  Admr.  v. 
Towti  of  Guyandotte^  34  W.  Va.  299,  Glbnon  v.  Ilimtlng- 
ton,  38  W.  Va.  177,  and  Bartlett  v.  Tatjnn  of  Clarkshurg,  45 
W.  Va.  393.  In  Gifmm  v.  Ilunthigton^  the  classes  of  cases 
in  which  municipal  corporations  are  liable  for  injuries  are 
summarized  as  follows:  First,  failure  to  keep  its  streets,  al- 
leys, side- walks,  roads  and  bridges  in  repair;  second,  injuries 
inflicted  in  the  discharge  of  purely  ministerial  duties,  not 
governmental  or  discretionary  in  character;  third,  injuries 
caused  b^'  the  negligent  management  of  its  corporate  proi)er- 
ty.  In  the  same  case  it  is  held  that:  ''A  municipal  corpora- 
tion is  not  lia,ble  for  injuries  caused  by  the  negligence  of  its 
agents  and  officers  in  the  discharge  of  or  omission  to  dis- 
charge duties,  which  are  purely  governmental  or  discretion- 
ary." In  Bartlett  v.  Clarksburg^  the  Court  said:  "As  to 
the  powers  and  functions  of  an  incorporated  town  of  a  public 
governmental  character,  it  is  not  liable  for  damages  caused 
by  the  wrongful  acts  or  negligence  of  its  officers  or  agents 
therein.*"  Brainns  Admr,  v.  To^tm  of  Guyandotte  is  a  case 
exactly  in  point,  holding  that:  "A  town  is  not  liable  for  dam- 
ages for  the  death  of  a  person  caused   by   the  burning  of  its 
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jail  while  such  person  was  confined  therein  by  town  authority 
for  a  violation  of  its  ordinances,  though  such  fire  was  attrib- 
utable to  the  wrongful   act  or  negligence  of  the   officers  or 
agents  of  the  town."    Richmond  v.  Long^  17  Grat.  375,  held 
the  city  of  Richmond  not  lial)le  for  the   loss  of  a  slave,  ad- 
mitted into  the  city  hospital  as  a  small-pox  patient,  whose 
death  resulted  from  the  negligence  of  the  agent  of  the  city  in 
allowing  him  to  escape  and  freeze  to  death.     The  principles 
announced  in  these  last  two  cases,  directly  applicable  to  the 
case  in  hand,  are  so  well  supported  by  reason  and  authority 
that  it  is  deemed  useless  to  consume  time  in  a  re-examination 
of  them.     They  are  supported  by  the  great  weight  of  author- 
ity.    Some  cases  holding  a  contrary  doctrine  will  be  found  in 
the  reports,  but  the  reasons  assigned  for  it  are  wholly  un- 
satisfactory.    Such  is  the  case  of  Edwards  v.  Pocahontas^  47 
Fed.  Rep.  268,  which  attempts  to  mark  a  distinction  in  this 
resi)ect  between  cities  and  towns,  on  the  one  hand,  and  coun- 
ties, on  the  other,  in  respect  to  liability,  on  the  ground  that 
cities  and  towns  voluntarily  assume  legislative  power,  while 
counties  do  not.    How  a  difference  in  the  method  by  which 
the  two  classes  of  corporations  obtain  the  legislative  power 
vested  in  them  can  change  the  character  of  that   power  and 
impose  liability  for  its  negilent  exercise,  when  the  legislature 
has  not  expressly  provided  for  such  liability,  is  not  apparent 
on  the  face  of  the  proposition,  and  the   reasons  assigned  in 
the  few  isolated  cases  asserting  the  doctrine  are   wholly  un- 
satisfactory.    The  right  of  action  for  injuries  occasioned  by 
defects  in  streets,  sidewalks,  alleys  and  bridges,    recognized 
by  the  courts,  in  no  manner  argues  the  existence  of  liability 
for  injuries  resulting  from  the  unsanitary  condition   of  a 
prison.     In  respect  to  these,  the  statute  goes  far  beyond  a 
simple  requirement  that  they  l3e  kept  in  good  condition,  and 
provides  that  any  person  who  sustains  an  injury  to  his  j^erson 
or  property  by  reason  of  a  defect  in  any  public  road,  street, 
sidewalk,  bridge,  &c.,  may  recover  damages  therefor,  whether 
the  highway  be   a  county   road   or  a  city  street.     But  the 
cases  are  in  no  sense  analogous.      Highways  are  in   a  sense 
works  of  improvement  maintained   for  the   benefit  of  the 
people,  as  to   which  municipal   corporations  have  large  dis- 
cretionary powers.     A  prison  is  an  instrumentality  or  agen- 
cy essential  to  the  exercise  of  the  purely  governmental  func- 
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tion  of  enforcing  the  criminal  law.  In  North  Carolina  the 
rule  of  liability  in  such  cases  was  broadly  laid  down  in  the 
case  of  Lewis  v.  Raleigh^  77  N.  C.  229,  decided  in  1877, 
based  upon  the  peculiar  provisions  of  the  constitution  and 
statutes  of  that  state.  It  is  still  upheld  by  that  court,  but 
has  been,  in  the  later  cases,  narrowed  in  its  operation  and 
effect  so  as  to  impose  upon  the  city  only  the  duty  of  properly 
constructing  and  furnishing  the  prison  and  exercising  ordinary 
care  in  providing  necessaries  for  the  prisoners  and  supervis- 
ing subordinates  in  charge  of  the  prison.  It  is  not  liable  for 
injuries  resulting  from  the  negligence  of  policemen  or  keeper 
of  the  prison  in  failing  to  make  use  of  the  improvements  and 
appliances  furnished,  unless  the  municipal  authorities  have 
had  notice  of  such  negligence  and  failed  to  remedy  the  evil. 
Coley  V.  Siatesville^  121  N.  C.  301.  In  no  other  state  does 
the  doctrine  of  municipal  liability  for  injuries  resulting 
from  imprisonment  in  unsanitary  places  seem  to  have  been 
adopted. 

Another  insuperable  defect  in  the  case  is  the  character  in 
which  the  plaintiff  sues.  Instead  of  qualifying  as  adminis- 
tor  of  his  son  and  suing  in  that  capacity,  he  has  brought  the 
action 'in  his  individual  capacity.  The  common  law  rule  for- 
bidding such  an  action,  under  the  maxim  actio  personalis 
moritur  cum  persona^  has  often  been  criticised  and  condemned 
as  being  technical  and  unsupported  by  sound  reason,  but 
with  the  single  exceptions  of  Svllivan  v.  Railroad  Co,^  3 
Dillon  (U.  S.)  334,  and  Shields  v.  Yonge,  15  Ga.  349,  it  has 
been  observed  and  enforced  everywhere  as  law  too  well  set- 
tled to  be  disturbed.  Sullivan  v.  Bailroad  Co.,  was  itself 
finally  disposed  of  under  the  general  rule  and  is  no  longer 
considered  an  authority  against  it.  Sxdlivan  v.  Railroad  (h.^ 
1  McCrary  (U.  S.)  301.  Cases  enforcing  the  principle  could 
be  cited  by  scores  from  practically  every  state  in  the  union. 
8  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  854;  13  Cyc.  310.  It 
cannot  be  overthrown  on  the  qwaere  put  in  Cook  v.  Darby ^  4 
Munf.  444,  as  to  whether  or  not  the  right  of  action  for  a  civil 
injury  is  merged  in  the  felony  which  occasioned  it,  and  the 
statement  by  Judge  Green  in  Allison  v.  Ba?)^,  6  Kand.  204, 
that  the  felonious  character  of  an  act  is  not  a  bar  to,  or^a 
suspension  of,  the  civil  remedy  for  an  injury  resulting  from 
it.  However  plausible  the  reason  urged  against  the  rule  may 
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be,  this  Court  must  make  the  same  reply  that  so  many  others 
have  given.  It  is  too  firmly  established  to  be  altered  upon 
any  speculation  as  to  what  the  reason  upon  which  it  was 
originally  based  was,  and  whether  it  has  ceased. 

An  effort  is  made  to  sustain  the  declaration  on  the  allega- 
tion of  plaintiff's  loss  of  his  son's  services  and  his  outlay  in 
paying  the  exi)enses  incident  to  his  sickness,  a  right  of  action 
accruing  to  the  plaintiff  himself,  but,  as  the  act  from  which 
this  injury  results  is  one  for  which  the  city  cannot  be  held 
liable  in  damages,  the  claim  for  expenses  and  loss  of  services 
is  as  groundless  as  the  other. 

If  the  averments  of  the  declaration  are  true,  a  most  griev- 
ous wrong  has  been  done  the  plaintiff.  It  is  difficult  to  con- 
ceive of  conditions  and  circumstances  in  an  American  city, 
which  might  result  in  the  infliction  of  such  barbarous  and 
inhuman  treatment  as  is  alleged  to  have  befallen  this  little 
child  in  the  city  of  Charleston,  but  the  hardship  of  the  case 
cannot  be  iiermitted  to  overthrow  fundamental  principles  of 
law. 

Tliese  conclusions  render  further  discussion  of  the  declara- 
tion and  ruling  of  the  Court  unnecessary.  The  judgment 
must  be  affirmed. 

Ajffii'med, 


CHARLESTON 
Miller  v.  The  Monumental  Savings  &  Loan  Association.       'm    ng 

63      367 

Submitted  March  7,  1905.     Decided  March  21,  1905. 

1.    Building  and  Loan  Assoiations— t/«/r*0M^  Contractu  ^Application 
of  Payments. 

A  corporation  claiming  to  be  a  Building  and  Loan  Association 
incorporated  under  the  laws  of  another  state,  taking  contracts  of 
loan  in  this  state  without  having  complied  with  the  statutes  of 
this  state  relating  to  Building  and  Loan  Associations,  and  provid- 
ing in  such  contracts  that  in  addition  to  the  dues  on  the  stock 
issued  to  the  borrower  and  interest  on  its  loans,  there  shall  be  paid 
premiums  in  monthly  payments,  such  contracts  are  usurious,  and 
must  be  held  to  be  straight  loans  to  be  repaid  with  legal  interest, 
and  all  payments  of  dues,  premiums  and  fines  which  may  have 
been  made  shall  be  applied  as  partial  payments  on  such  loans, 
(p.  445.) 
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2.    Syllabus  Approved 

Syllabus  in  Gray  v.  Baltimore  Buildiny  anrf   /joan  AnntM-iatiou ^  48 
W.  Va.  164,  approved,    (p.  446.) 

Appeal  from  Circuit  Court,  Mineral  County. 

Action  by  John  Miller  agrainst  the  Monumental  Savings 
&  Loan  Association  and  others.  Deci-e^  for  plaintiff,  and 
defendant  loan  association  appeals. 

Affirmed. 

F.  C.  Reynolds,  for  appellant. 

Wm.  McDonald,  for  appellee. 

McWhorter,  Judge: 

S.  Y.  McDonald  subscribed  for  tive  shares  of  stock  of 
the  par  value  of  $100.00  a  share  in  The  Monumental  Savings 
and  Loan  Association  of  Baltimore  City,  a  corporation  under 
the  laws  of  the  state  of  Maryland,  and  on  the  20th  day  of 
December,  1894,  said  association  advanced  to  him  upon  said 
shares,  the  sum  of  $450.00.  On  the  same  day,  S.  Y.  Mc- 
Donald and  Laura  McDonald  his  wife,  conveyed  to  F.  C. 
Reynolds  and  E.  J.  Bond,  trustees,  lot  No.  3,  situated  on 
New  Creek  in  John  Hughes'  addition,  in  the  town  of  Keyser 
in  Mineral  county,  in  trust  to  secure  the  said  association  the 
said  sum  of  $450.00  evidenced  by  the  bond  of  said  McDonald 
and  wife,  l^earing  even  date  with  said  deed  of  trust  executed 
to  said  association,  for  the  said  loan  on  the  five  shares  the 
''B'"  series  of  stock  of  said  association,  and  further  to  secure 
the  strict  performance  of  the  conditions  of  said  bond  and  the 
covenants  and  stipulations  of  said  deed,  and  all  of  the  obliga- 
tions incumbent  on  said  McDonald  as  a  member  of  and  bor- 
rower from  said  association  under  its  charter,  by-laws,  rules 
and  regulations  then  existing,  or  which  might  thereafter  law- 
fully be  made,  altered,  or  amended,  and  on  the  21st  day  of 
February,  1899,  the  said  McDonald  subscribed  for  another 
share  of  stock  in  said  association,  and  lx)rrowed  one  hundred 
dollars  from  said  association,  and  executed  a  like  deed  of 
trust  on  said  property  to  the  same  trustees  to  secure  the  bal- 
ance thereof,  which  like  the  former,  was  to  be  paid  in  dues, 
interest,  premiums,  fines,  etc.,  as  provided  by  the  by-laws 
of  the  said  association.  On  the  said  20th  of  December,  1894, 
said  McDonald  and  wife  executed  a  deed  of  trust  on  the  same 
property  to  F.  C.  Reynolds,  trustee,  to  secure  the  payment  to 
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John  Miller  of  three  certain  promissory  notes  for  $116.66?^ 
each,  with  interest,  payable  one,  two,  and  three  yeai*s  after 
date.  At  the  February  rules,  1901,  John  Miller  filed  in  the 
clerk's  office  of  the  county  court  of  Mineral  county,  his  bill 
in  chancery  against  S.  Y.  McDonald,  The  Monumental  Sav- 
ings and  Loan  Association,  F.  C.  Reynolds,  trustee,  E.  J. 
Bond,  trustee,  J.  H.  Markwood,  and  Geo.  S.  Frederick^ 
setting  out  the  liens  on  said  property  by  the  two  said  deeds 
of  trust  in  favor  of  the  defendant  association,  his  own  deed 
of  trusty  and  judgments  by  Markwood  and  Frederick  that 
had  heeu  rendered  against  the  defendant  S.  Y.  McDonald 
and  recorded  in  the  clerk's  office  of  the  county  court  of 
Mineral  county  in  the  order  of  their  priorities,  alleging 
among  other  things  that  all  payments  made  by  said  S.  Y. 
McDojiald  to  the  defendant  association  as  dues,  premiums, 
interest,  and  tines,  should  be  credited  to  the  principal  and 
legal  interest  of  the  debt,  secured  by  its  deed  of  trust,  and  if 
not  so  applied,  such  premiums  made  and  constituted  usury 
and  were  void  and  uncoUectable,  and  operated  to  hinder  and 
delay  plaintiff  in  enforcing  his  lien  of  his  deed  of  trust  as 
well  as  other  creditors  having  liens  against  said  proiierty, 
and  that  said  deed  of  trust  to  the  defendant  corporation  was 
a  fraud  upon  them,  and  prayed  that  said  premiums  be  de- 
clared null  and  void,  and  of  no  effect,  and  that  the  amount 
credited  to  premiums  be  credited  in  whole  or  in  part,  as  the 
case  might  be,  on  the  principal  of  said  bond;  that  the  cause 
be  referred  to  one  of  the  commissioners  of  said  court  to 
ascertain  and  report  the  liens  on  the  property  mentioned  in 
the  bill,  with  their  amounts  and  priority,  and  the  amount  yet 
due  on  each  separate  lien,  the  value  of  the  property  both  an- 
nual and  actual,  and  >vhether  or  not  the  rental  thereof  w^ould 
pay  off  said  liens  and  costs  of  said  suit  in  five  years,  and  for 
decree  of  sale  of  said  proi^erty  be  made  in  said  plaintiff's 
favor,  and  for  general  relief. 

The  defendant,  S.  Y.  McDonald  filed  his  answer  and  cross 
bill  admitting  the  borrowing  of  the  $450.00  and  the  $100.00 
upon  six  shares  of  stock  subscribed  by  him  as  set  out  in  the 
bill,  and  averrilig  that  the  payments  made  by  him  on  account 
of  the  said  loans  should  \)e  credited  upon  the  principal  and 
interest  of  the  amount  borrowed  by  him;  that  the  premiums 
charged    by  the   defendant  association,  which  was   another 
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interest  of  six  per  cent,  on  the  amount  borrowed  and  consti- 
tuted usurious  interest,  and  alleged  that  the  defendant  asso- 
ciation  was  a  foreign   corporation   incorporated    under  the 
laws  of  the  state  of  Maryland,   had  not  complied   with  sec- 
tions 25  to  31),  inclusive,  of  chapter  54  of  the  Code,  to  entitle 
it  to  do  business  in  the  state  of  West  Virginia,  and  asked 
that  if  it  had  done  so  that  it  l)e  required  to  show  that  it  had 
brought  itself  within  the  law,  and  that  the  premium  of  $2.25 
per  month  on  the  first  loan,  and  the  charge  of  50  cents  per 
month  on  said  second   or  additional  loan  in  addition  to  the 
interest   charged  on   the  loans  were   usurious,  and  that  de- 
fendant was  entitled  to  have  amount  so  paid  with  the  interest 
thereon,  applied  to  the  principal  of  said    loan,  and  prayed 
that  his  answer  be  taken  as  a  cross  bill  against  said  defendant 
association,  and  that  it  be  required  to  make  a  full  amswer 
thereto;  that  the  contract  contained  in  the  said  deeds  of  trust 
made  by  him  to  the  association  be  declared  usurious,  null  and 
void,  and  that  he  l)e  relieved  from  the  payment  of  said  pre- 
miums, and  that  he  be  given  credit  on  the  principal  of  said  loan 
with  said   premiums,  and  the  interest  thereon  from  date  of 
each  iwiyment  of  premiums;  that  said  association  be  required 
to  file  with  its  answer,  a  statement  of  its  account  to  the  re- 
spondent, showing  what  amount  of  money  he  had  paid  it,  and 
how  the  same  had  been  credited,   item  by  item,  giving  the 
amount  credited  as  interest,  as  premiums,  as  dues  and  tines, 
and  that  the  cause  be  referred  to  a  commissioner  to  settle 
and  adjust  the  account  between  them,  and  for  general  relief. 
The  Monumental  Savings  and  Loan  Association  filed  its  an- 
swer, alleging  that  it  had  complied  with  all  the  provisions  of 
the  laws  of  West  Virginia  relating  to  corporations  chartered 
in  other   states,    and    was  duly  authorized  to  do  business  in 
this   state    prior  to   the  20th  day  of  December,   1894,  and 
claimed  that  it  had  a  right  to  collect  the  balance  due  from 
S.  Y.  McDonald  on  the  two  loans  of  $450.00  and  $100.00,  and 
filed  with  its  answer  a  paper  marked   ''Monumental  Savings 
and   Loan  Association   Statement   No.  1,"  showing  the  pay- 
ments made  by  McDonald,  showing  the  true  balance  to  be 
owing  to  it  by  him  to  l)e  the  sum  of  $354.67,  if  a  settlement 
were  to  l>e  made  at  that  time  under  the  rules  and  regulations 
of  the  association  agreed  to  by  McDonald  when  he  became  a 
meml)er  of  and  borrower  from  said  association.     It  denied 
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that  the  charges  of  dues,  premiums  and  Interest  were  usurious 
under  the  laws  of  Maryland  and  of  West  Virginia  relating  to 
building  and  loan  association,  and  that  it  was  authorized  to 
charge  such  dues,  interest  and  premiums,  and  denied  each 
and  every  allegation  ''of  the  so  called  cross  bill  of  the  de- 
fendant S.  Y.  McDonald,  and  says  that  any  statement  in  said 
cross  bill  or  answer  of  S.  Y.  McDonald  which  conflicts  with 
the  allegations  of  this  answer  is  untrue;"  that  it  has  legiti- 
mately conducted  its  business  under  the  laws  of  the  State  of 
West  Virginia  and  the  state  of  Maryland,  and  made  no  im- 
proi>er  charge  of  tines,  dues,  interest  or  premiums  against 
said  McDonald;  that  it  is  entitled  to  receive  payments  as  con- 
templated by  both  parties  according  to  the  deed  of  trust  and 
its  by-laws.  The  defendant  McDonald  excepted  to  the  an- 
swer of  the  defendant  association  ''because  said  answer  and 
the  exhil)its  filed  with  it  utterly  fails  to  show  the  value  of  the 
one-half  share  of  unpledged  stock  set  up  in  the  answer  of 
said  McDonald,  and  because  said  answer  does  not  show,  as 
required  by  the  laws  of  this  State,  that  said  Association  has 
complied  with  the  conditions  imposed  on  such  Associations 
by  sections  25  to  30  inclusive,  of  chapter  54  of  the  Code, 
said  Association  being  a  foreign  corijoration."  On  the  20th 
day  of  April,  1901,  the  cause  was  referred  to  one  of  the  com- 
missioners of  the  court,  who  was  "directed  to  ascertain  the 
actual  and  rental  value  of  the  real  estate  mentioned  in  the 
bill  and  exhibits  in  this  cause,  and  whether  or  not,  the  rents 
thereof  will  be  sufficient  in  five  years  to  pay  the  liens  of  said 
real  estate  and  the  costs  of  this  cause;  the  amount  of  said 
liens  with  balance  due  thereon,  with  their  priorities;  to  audit 
and  state  the  account  l^etween  S.  Y.  McDonald  and  The 
Monumental  Savings  and  Loan  Association;  to  ascertain  the 
amount  of  dues,  interest,  premium  and  fines  paid  to  said 
Association  by  said  S.  Y.  McDonald  and  the  proper  amount 
due  said  McDonald  from  said  Association  on  the  one-half 
unpledged  share  of  stock  of  said  Association  and  from 
the  earnings  and  profits  of  said  Association,  he  shall  also 
audit  and  state  an  account  between  said  McDonald  and  the 
other  lien  holders,  and  take  all  proper  evidence  offered  by 
any  of  the  parties  in  interest,  to  report  upon  all  matters  deemed 
pertinent  by  him  or  required  by  any  of  the  parties  in  in- 
terest.*"   On  the  29th  of  June,  1901,  the  defendant  associa- 
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tion  demurred  to  the  bill,  and  plaintiff  excepted  to  the  an- 
swer of  the  association,  and  the  association  excepted  to  tlie 
answer  and  cross  bill  of  the  defendant  McI>onald,  and  the 
court  took  time  to  consider  of   the  demurrer  to  the  bill,  the 
exception  of  plaintiff  to  the  answer  of  the  association,  and 
the  exception  of  the  association  to  the  answer  of  McDonalds 
On  the  21st  day  of  April,  1902,  the  cause  was  finally  heard 
upon  the  demurrer  of  the  defendant  association,  the  answer 
of  said  association,  and  the  exceptions  in  writing  of  the  de- 
fendant McDonald  to  said  answer,  and  the  exceptions  of  the 
association  to  the  answer  of  McDonald,  and  the  report  of 
commissioner  R.  A.  Welch  filed  at  Septeml>er  term,  1901, 
and  the  exceptions  taken  to  said  report  by  said  S.  Y.  Mc- 
Donald,   because   the  commissioner  did    not  ascertain  and 
report  the  value  of  the  one-half  share  of  stock  set  up  in  said 
McDonald's    answer,   and   the  exceptions   of   said   associa- 
tion Nos.  1  and  2,  to  said  report  for   failure   to  allow   an 
attorney's  fee,  and  to  allow  said  association  the  full  amount 
of  its  claim  as  set  up  in  its  exception  No.  2,  and  sustained 
the  exception  of  said  McDonald  to  the  answer  of  said  associa- 
tion, and  overruled  and  rejected  his  exception  to  the  reiiort 
of  the  commissioner,  except  as  to  the  judgment  reported  as 
to  Ct.  S.  Frederick  (it  appearing  that  said  judgment  had  been 
paid)  in  all  other  respects   the   commissioner's   report   was 
approved   and   confirmed.     The   court  established  the  liens 
and  their  priorities  as  follows:     $32.45   due   the   defendant 
association  under  its  deed  of  trust  of  December  20,  1894;  the 
sum  of  $197.41  to    plaintiff  John  Miller  under  his  trust  lien 
of  December   20th,  1894;  3rd,  the  sum  of   $44.43  due  J.  H. 
Markwood,  amount  of  judgment  and  costs  in  his  favor;  4th, 
the  sum  of  $81.03  due  the  defendant  association  under  its 
trust  lien  of  February  21st,  1899.  with  interest  on  all  of  said 
sums  from  the  4th  day  of  September,   1901,  and  the  court 
held  that  "the  said  charges  of  premium,  interest  and   fines 
as  provided  for  in  said  deed  of  trust  of  said  association  are 
held  to  be  usurious,  null  and  void  in  so  far  as  the  same  are 
in  excess  of  the  legal  rate  of  interest  charged  on  the  principal 
amount  of  said  deeds  of  trust,"  and  the  court  in  sustaining 
the  exception  No.   1  of  the  association  allowed  F.  C.  Rey- 
nolds as  attorney  for  said  association,  a  fee  of  $30.00  as  pro- 
vided in  said  deed  of  trust,  and  decreexl  that  Wm.  McDonald 
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and  F.  C.  Reynolds,  who  were  appointed  special  commis- 
sioners for  that  purpose,  should  make  sale  of  the  property  in 
the  bill  and  proceedings  mentioned,  to  pay  off  said,  liens. 
From  this  decree,  The  Monumental  Savings  and  Loan  Asso- 
ciation appealed,  assigning  as  error  the  overruling  of  its 
demurrer  to  the  bill  because  plaintiff  had  a  second  deed  of 
trust  on  the  property,  and  had  no  right  to  ask  a  court  of 
equity  to  sell  anything  but  the  equity  of  redemption;  that 
the  bill  on  its  face  showed  no  reason  for  applying  to  a  court 
of  equity  to  have  the  deed  of  trust  enforced.  The  appellant 
filed  no  brief  in  the  cause  and  gives  no  reason  for  the  alleged 
error  in  overruling  its  demurrer,  except  that  stated  in  the  as- 
signment of  error.  There  were  two  other  deeds  of  trust  upon 
the  property  besides  that  of  plaintiff,  one  of  same  date  but 
prior  lien  by  the  consent  of  the  parties,  and  one  subsequent. 
Also  several  liens  by  recorded  judgments.  The  right  to 
apply  to  a  court  of  equity  to  enforce  a  deed  of  trust  exists  for 
many  reasons.  As  for  instance  where  there  are  various 
deeds  of  trust  or  other  incumbrances.  ITortofi  v.  Bo^id^  28 
Grat.  815;  Cole  v.  McRea^  6  Rand.  644;  Rosaett  v.  Hslier^  11 
Grat.  492;  Hogan  v.  Duke,  20  Grat.  244.  ''While  the  con- 
stantly increasing  use  of  powers  of  sale  in  mortgages  has 
relieved  courts  of  equity  from  much  labor,  they  have  refused 
to  be  ousted  of  their  long  established  jurisdiction  by  the 
existence  of  the  new  remedy;  and  the  doctrine  unamimously 
prevails  that  the  insertion  of  a  power  of  sale  in  a  mortgage, 
merely  gives  to  the  mortgagee  an  additional,  or  cumulative 
remedy,  which  if  he  desires,  he  may  disregard,  and  maintain 
a  suit  for  foreclosure  in  the  usual  way."  26  A.  &  E.  E.  L. 
(1st  Ed.)  881,  and  authorities  cited.  Spencer  v.  Lee,  19  W. 
Va.  179-188;  Wilkim  v.  Gordon,  1 1  Leigh  547.  It  is  true  that 
' 'Where  the  amount  of  the  prior  liens  is  certain  and  ascer- 
tained, the  sale  of  the  equity  of  redemption  is  proper," 
Curry  v.  Hill,  18  W.  Va.  370,  but  it  was  not  so  in  case  at 
bar;  the  true  amount  of  the  first  lien,  that  of  the  first  deed 
of  trust  of  the  defendant,  was  not  certain,  not  having  been 
ascertained,  and  the  same  was  true  also  as  to  its  second  deed 
of  trust  debt.  "When  the  court  has  for  any  purpose  prop- 
erly taken  jurisdiction  of  such  case,  it  should  proceed  to  have 
the  trust  executed  under  its  direction,  and  with  its  sanction, 
when  the  interests  and  rights  of  any  party  manifestly  require 
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it."  Hartnian  v.  Eva7u%  38  W.  Va.  669.  The  demurrer  was 
properly  overruled.  The  second,  third,  and  fourth  assi^rn- 
ments  of  error  are  all  based  upon  the  charge  of  usury  in  the 
bill  as  well  as  in  the  cross  bill  of  S.  Y.  McDonald,  and  which 
is  sustained  by  the  decree  of  the  court.  It  is  claimed  that 
the  pleadings  in  the  cause  do  not  sufficiently  aver  the  usury 
in  said  contract  in  said  deeds  of  trust,  and  that  no  usury  is 
proven  by  the  testimony  or  exhibits  in  said  cause,  and  no 
ground  for  equitable  relief  shown  in  pleadings  or  by  the  evi- 
dence. In  Hogg's  Equity  Prin.,  section  425,  it  is  said:  ''If 
the  defense  of  usury  is  raised  l)y  plea  or  answer,  the  general 
averment  that  interest  at  a  greater  rate  than  that  allowed  by 
law  was  charged  in  the  debt,  or  an  allegation  substantially 
to  this  effect  is  sufficient."  Kelley  v.  Lewis^  4  W.  Va.  456; 
Ilooff  V.  Rollins^  5  W.  Va.  540.  Section  6,  chapter  96 
Code,  provides:  ''Any  defendant  may  plead  in  general  terms 
that  the  contract  or  assurance  on  which  the  action  is  brought 
was  for  the  payment  of  interest  at  a  greater  rate  than  is 
allowed  by  law,  to  which  plea  the  defendant  should  reply 
generally,  but  may  give  in  evidence  upon  the  issue  made  up 
thereon,  any  matter  which  could  l)e  given  in  evidence  under 
a  special  replication. '•  Barber  v.  Tompkins^  31  W.  Va.  410. 
Appellant  complains  of  the  overruling  of  its  exception  to  the 
answer  or  cross 'bill  of  McDonald,  as  it  is  alleged  ''this  an- 
swer showed  upon  the  face  of  it  that  the  conti'act  of  S.  Y. 
McDonald  with  the  association  w^as  not  usurious,  and  that 
there  was  no  ground  upon  which  the  said  S.  Y.  McDonald 
could  seek  affirmative  relief  against  this  association."  There 
is  nothing  appearing  in  the  record  to  show  that  the  excep- 
tion was  taken  by  the  association  to  the  said  answer.  "The 
object  of  exceptions  is  to  direct  the  attention  of  the  court  to 
the  lioints  excepted  to  and  to  take  its  opinion  thereon  before 
further  proceedings  are  had,  to  the  end,  if  the  answer  is 
insufficient,  a  better  answer  may  be  compelled,  or,  if  scanda- 
lous or  impertinent,  that  the  scandalous  or  impertinent  mat- 
ter may  be  expunged,  or,  if  improi)erly  verified,  that  the 
affidavit  or  jurat  may  be  corrected."  Ai^wldy.  Slaughter^ 
36  W.  Va.  589;  RicharcUm  v.  Donehoo,  16  W.  Va.  685.  In 
1st  Hogg's  Eq.  Pro.,  sec.  413,  in  treating  of  exceptions 
to  answers,  the  author  says:  "The  specific  point  of  objec- 
tion ought  to  lie  made  matter  of  record  either  in  an  order  in 
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which  the  objection  appears,  or  by  an  endorsement  on  the 
answer  itself,  or  by  a  writing  distinctly  annexed  to  the  an- 
swer, so  as  to  properly  bring  the  specific  matter  of  objection 
under  review  in  an  appellate  tribunal,  if  either  party  should 
so  desire."  Rogers  v.  Vei^landei^  30  W.  Va.  619.  It  is 
conceded  by  appellant  that  it  is  a  corporation  organized  under 
the  laws  of  the  state  of  Maryland,  and  while  it  alleges  in  its 
answer  that  it  had  in  all  things  complied  with  the  statutes  of 
West  Virginia,  yet  it  files  none  of  the  evidences  of  having 
so  complied,  although  its  averment  that  it  had  done  so  was 
denied  by  the  answer  of  McDonald,  and  the  proof  of  such 
compliance  demanded.  Section  30,  chapter  54,  Code,  is 
clear  and  distinct  in  its  provisions  specifying  what  such  cor- 
poration shall  do  in  order  to  entitle  it  to  transact  business  in 
this  state.  Said  section  provides:  "Any  corporation  duly 
incorporated  by  the  law^s  of  any  state  or  territory  of  the 
United  States  or  of  the  District  of  Columbia,  or  of  any  for- 
eign country,  may,  unless  it  be  otherwise  expressly  provided, 
hold  property  and  transact  business  in  this  state,  upon  com- 
plying with  the  reciuirements  of  this  section,  and  not  other- 
wise. Such  corporation  so  complying  shall  have  the  same 
rights,  powers,  and  privileges,  and  be  subject  to  the  same 
regulations,  restrictions,  and  liabilities,  that  are  conferred 
and  imposed  by  this  and  the  fifty-second  and  fifty -third  chap- 
ters of  this  Code,  and  by  chapter  twenty  of  the  Acts  of  1885, 
on  corporations  chartered  under  the  laws  of  this  state. "  It 
will  be  seen  that  the  exception  taken  to  the  answer  of  the 
defendant  association  is  that  it  fails  to  show  that  it  had  com- 
plied with  the  conditions  imposed  upon  such  associations  by 
sections  25  to  30,  inclusive,  of  chapter  54,  Code,  and  the  an- 
swer not  showing  such  compliance  was  insufficient,  and  the 
exception  was  properly  sustained.  Not  having  complied 
with  the  statute  relating  to  Building  and  Loan  Associations 
this  association  was  not  entitled  to  do  business  in  this  state 
as  a  building  and  loan  association.  '  'Foreign  corporations 
doing  business  in  this  state  are  placed  on  an  equality  with 
domestic  corporations  to  the  extent  that  they  shall  exercise 
no  greater  or  different  powers  and  are  made  subject  to  the 
same  regulations  and  restrictions,  and  governed  by  the  same 
rules  of  law  in  these  respects."  Association  v.  Lloyd^  145 
111.  620.     It  will  hardly  be  contended  that  domestic  corpora- 
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tions  or  associations  organized  for  the  purpose  of  carrying 
on  the  business  of  building  and  loan  associations,  would  be 
permitted  to  have  the  special  privileges  accorded  to  such 
associations,  without  complying  with  the  statutes  embodied 
in  sections  26  to  30,  inclusive,  chapter  54,  Code,  and  without 
so  complying,  contracts  made  by  them,  such  as  are  author- 
ized to  be  made  by  such  associations  which  have  complied, 
providing  for  premiums,  fines,  &c.  would  be  usurious,  and 
loans  made  by  such  domestic  corporations  not  having  so  com- 
plied with  the  statutes  would  be  treated  as  straight  loans  to 
be  repaid  with  six  per  cent,  interest,  and  surely  foreign  cor- 
porations would  not  l)e  entitled  to  more.  In  section  31  of 
by-laws  of  the  association,  it  is  provided  that  "On  all  loans 
made  by  this  association  to  a  shareholder,  said  shareholder 
shall  pay  an  interest  of  six  per  cent,  per  annum,  and  also  a 
premium  of  six  per  cent,  per  annum  on  said  loan.  Payments 
of  interest  and  premiums  shall  l)e  made  monthly,  on  the  first 
day  of  each  month."  When  are  these  payments  to  end? 
The  six  per  cent,  interest  and  six  per  cent,  premium  are  pre- 
sumably to  be  paid  until  the  stock  is  matured  by  the  pay- 
ment of  dues  thei*eon  and  its  earnings.  Nothing  to  indicate 
that  the  six  per  cent,  premium  is  not  to  be  paid  as  long  as 
the  interest  is  payable,  and  that  is  payable  until  the  maturity 
of  the  stock.  The  certificate  of  stock  issued  to  McDonald 
•for  the  five  shares  upon  which  he  borrowed  the  $450.00,  De- 
cember 20,  1894,  provided:  ''This  certificate  will  be  fully 
paid  up  and  the  said  Monumental  Savings  and  Loan  Associa- 
tion, agrees  to  pay  said  shareholder,  his  heirs,  executors, 
administrators  or  assigns,  the  sum  of  $100.00  for  each  of 
said  shares  due  and  payable  8  years  after  date  thereof  or 
at  such  a  time  as  the  purchase  price  hereof,  together  with 
the  dividends  declared  thereon  shall  equal  the  par  value  of 
shares  herein  described."  "The  time  of  the  maturity  of  the 
stock  being  indefinite  and  uncertain  rendered  the  amount  of 
the  premium  to  be  paid  uncertain  and  thereby  monthly  pay- 
ments of  premium  were  required  to  be  paid  for  an  indefinite 
period,  and  so  rendered  illegal  and  making  the  contract 
usurious."  Prince  v.  Ilohtein  Nail,  Bldg.  dk  Z.  Assn.yhh 
W.  Va.  19  (46  S.  E.  708);  Archer  v.  Building  Associatiofi, 
45  W.  Va.  37;  Grai/  v.  Bldg.  Associatioji.  48  W.  Va.  164, 
(37  S.  E.  533);  Floi/d  v.  Loan  cfe  Investment  Co.,  49  W.  Va. 
327,  (38  S.  E.  653);  McOonnell  v.  Cox,  50  W.  Va.  469,  (40 
S.  E.  349). 
There  is  no  error  in  the  decree  and  the  same  is  affirmed. 

Affirmed. 
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CHARLESTON 

State  r.  Harman. 

Submitted  January  25,  1905.     Decided  March  21,  1905. 

1.  Forfeited  Lands — Tax  Titles — Tender  of  Purchase  M<Mey, 

In  a  bill  by  the  stale  to  sell  forfeited  land  and  annul  a  tax  deed 
constituting  title  hostile  to  that  of  the  state,  it  is  not  necessary 
that  there  should  be  a  tender  by  the  State  of  the  taxes  paid  by  the 
tax  purchaser,  under  section  25,  chapter  31,  Code.     (p.  451.) 

2.  Forfeited  Lands — Conflicting  Titles  to  be  Settled  in  8uit  to  Belh 

Conflicting  titles  to  land  may  be  adjudicated  in  a  suit  in  equity 
by  the  state  to  sell  forfeited  land  under  jurisdiction  given  by  chap- 
ter 105  of  the  Code.     (p.  451.) 

3.  Tax  Title — Deed  Yoid  for  Irregularities, 

A  tax  deed  made  in  1870  is  void,'  because  there  was  no  affidavit 
to  the  list  of  sales  of  delinquent  lands,  and  the  list  was  not  returned 
to  the  recorder's  office  within  ten  days,  and  no  note  of  its  re- 
turn was  made  by  the  recorder,  and  there  was  no  surveyor's  re- 
port,    (p.    452.) 

4.  Tax  Title — Deed  Must  he  Acknowledged  or  Proven, 

A  tax  deed  must  be  either  acknowledged  or  proven  before  it  can 
be  recorded.  If  recorded  without  such  acknowledgment  or  proof, 
it  passes  no  title    (p.  452.) 

6.     Statute  Construed. 

Sections  25  and  53,  chapter  31,  Code  18&9,  are  not  retroactive. 
They  do  not  cure  void  tax  deeds  made  prior  to  the  enactment  of 
the  provisions  therein,     (p.  454.) 

6.  Quaere.    Can  the  Legislature  pass  an  act  o-uring  defects  in  a  past 

tax  deed  which  rendered  it  void  by  the  law^  in  force  at  its  date? 
(p.  457.) 

7.  Tax  Sale — Title  of  Purchaser  and  Former  Owner  Hostile. 

The  title  of  the  purchaser  at  a  tax  sale  is  not  the  same  as  that 
of  the  owner  in  whose  name  the  land  was  sold.  They  are  separate, 
hostile  claims,  with  no  privity  between  them.     (p.  457.) 

5.  Tax  Sale — Void  Tax  Deed  no  Protection  to  Former  Owner, 

If  a  tax  deed  is  void,  passing  no  title,  and  the  owner  in  whose 
name  the  land  was  sold  omits  to  keep  the  land  on  the  tax  books  in 
his  own  name,  his  title  will  be  forfeited  for  five  years  omission. 
Payment  of  taxes  in  the  name  of  the  tax  purchaser  will  not  pre- 
vent such  forfeiture,    p.  (457.) 

9.    Tax  Deed  Not  a  Gbant. 

A  tax  deed  is  not  a  **grant"  under  the  second  classification  of 
persons  entitled  to  transfer  of  State  title    in    Art.    13,  section  3,  of 
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the  Constitution;  but  it  is  good  ''claim"  and  **color*'  of  title 
under  the  first  and  third  classifications  of  said  section,  (p. 
460.) 

10.  Vendob  and  Vendee. 

Possession  by  a  vendee  under  an  executory  contract  of  sale  of 
part  of  a  tract  of  land  is  the  possession  of  the  vendor,  (p. 
462.) 

11.  Actual  Possession — How  Far  it  Extends, 

Actual  possession  within  one  of  two  or  more  adjoining  tracts  of 
land  of  the  same  owner  is  possession  of  all  of  them.     (p.  463.) 

12.  Vendob  and  Vendee — Actual  Possession — Sale  of.  What  Trans- 
ferred, 

When  one  in  actual  possession  of  a  tract  of  land  convevs  legal 
title  to  that  portion  on  which  is  the  actual  possession,  his  con- 
structive-actual possession  of  the  residue  of  the  tract  ceases.  It 
is  not  so,  if  the  owner  sells  such  portion  by  exocutorj-  contract,  (p. 
464.) 

13.  Forfeited  Lands— Po««fs«ton. 

The  possession  to  call  for  transfer  to  one  title  of  another  title  for- 
feited to  the  State  need  not  be  by  the  person  himself  claiming 
such  transfer,  but  may  bo  by  a  tenant  or  vendee  under  an  execu- 
tory contract,     (p.  466). 

14.  Quaere,  A  man  owns  a  tract  of  land.  He  conveys  the  legal  title 
to  part  of  it  to  another  man.  The  grantor  is  not  in  actual  posses- 
sion of  the  residue,  but  the  owner  of  the  part  conveyed  away  is 
in  actual  possession  of  his  part.  Does  the  possession  of  such  part 
constitute  possession  of  the  residue  for  the  owner  of  the  residue, 
so  as  to  enable  that  owner  to  take  the  benefit  of  a  forfeited  title 
under  the  Constitution,  Article  13,  section  3?     {jp.  465.) 

16.     Forfeited  Lands — Transfer  of  Title  From  State,  Conditions. 

To  enable  one  to  take  the  benefit  of  a  transfer  of  a  forfeited  title 
to  land  under  Art.  13,  section  3,  of  the  Constitution,  it  is  not  re- 
quired that  he  shall  be,  by  payment  of  taxes  and  possession,  in  a 
condition  to  take  the  benefit  of  such  transfer  at  the  date  when  for- 
feiture vests  title  in  the  State.  If  he  shall  be  in  such  condition  at 
any  time  while  title  remains  in  the  State,  he  gets  such  transfer, 
(pp.  466,  467.) 

16.  Constitution. 

Article  13,  section  3,  of  the  Constitution,  is  not  repugnant  to 
amendment  14  of  the  United  States  Constitution,    (p.  4c8.) 

17.  Advebsabt  Possession — Runs  Against  State. 

The  statute  of  limitations  under  adversary  possession  runs  against 
the  State  as  to  its  land  not  used  in  governmental  administration, 
(p.  469.) 
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18.  Forfeited  Lands. 

When  the  title  of  the  State  to  land  vested  in  it  by  forfeiture  has 
been  transferred  to  a  person  by  force  of  section  3,  Art.  13,  of  the 
CJonstitution,  the  State  cannot  sell  the  land  as  forfeited,  by  pro- 
ceedings under  chapter  105  of  the  Code.     (p.  459.) 

19.  Forfeited  Lands — Proceedings  to  Sell  by  State— Limitation, 

The  State  cannot  have  a  decree  to  soil  land  as  forfeited  in  a  pro- 
ceeding* to  sell  it  under  chapter  105  of  the  Code,  .when  the  state 
has  made  one  claiming  the  land  a  party  and  has  brought  his  claim 
before  court  for  adjudication,  and  contests  his  right,  and  his  title 
is  found  superior  to  that  of  the  State  by  reason  of  the  statute  of 
limitations,     (p.  460.) 

20.  Tax  Deed  is  Good  Color  of  Title. 

A  void  tax  deed  is  good  color  of  title  both  for  the  purposes  of 
sections.  Art.  13  of  the  Constitution,  and  the  statute  of  limitations, 
(p.  470.) 

Sanders,  Judge,  Absent. 

Appeal  from  Circuit  Court,  McDowell  County. 
Bill  by  the  State  against  H.  A.  Harman  and  others.     De- 
cree for  defendants,  and  plaintiff  appeals, 

Chapman  &  Gillespie,   Price,    Smith   &  Spillman,  and 
MoLLOHAN,  McClintic  &  Mathews,  for  the  State. 
J.  S.  Clark  and  A.  W.  Retnolds,  for  appellees. 

Brannon,  President: 

The  Commonwealth  of  Virj^nia  issued  five  grants  or 
patents  for  lands  at  their  dates  situate  in  Tazwell  county, 
now  in  McDowell  county,  one  to  H.  A.  Harman,  Eras- 
tus  F.  Harman  and  Isaiah  Smith  for  two  thousand  acres;, 
and  one  to  the  same  persons  for  two  thousand  and  two* 
hundred  and  ninety -five  acres;  which  t>vo  tracts  are 
those  involved  in  this  suit.  There  were  also  issued 
three  other  grants  or  patents,  one  to  Edwin  L.  Parker, 
Hezekiah  A.  Harman  and  John  H.  Parker  for  one 
thousand  four  hundred  and  twenty  acres;  one  to  Steven  S. 
Taylor  and  H,  A.  Harman  for  one  thousand  seven  hundred 
and  sixty -six  acres;  and  one  to  W.  C.  Badow,  H.  A.  Har- 
man, Anthony  Sisler  and  Pater  Bonticon  for  twenty-five 
hundred  acres.  The  five  tracts  adjoin.  Said  five  tracts  were 
sold  in  McDowell  county   in  1869   for   delinquent  taxes  and 
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purchased  by  John  H.  Divine,  who  in  1870  obtained  from 
the  recorder  of  McDowell  county  a  deed  for  each  tract  under 
said  tax  sales,  which  deeds,  without  being  acknowledg^ed  or 
proven,  were  recorded  in  the  recorder's  office.  Divine  under 
his  tax  title  took  ix)ssession  at  many  points  on  the  tract  made 
up  of  the  five  tracts.  He  made  contracts  with  divers  persons 
providing  that  they  should  take  possession  under  him  and 
improve  each  a  part  of  the  land  and  remain  in  possession  five 
years,  and  that  then  Divine  should  convey  one  hundred  acres 
to  each  one,  to  l)e  selected  by  the  settlers.  Under  these  con- 
tracts these  settlers  entered,  improved  and  lived  on  numerous 
parcels,  some  inside  each  of  these  tracts.  Some  of  these  set- 
tlements date  as  far  back  as  1876.  Divine  made  deeds  to 
some  of  them,  but  not  to  some  others.  Divine  and  his  suc- 
cessors have  since  1870  paid  all  State  taxes  on  all  said  lands. 
After  the  tax  sales  the  lands  w^ei-e  omitted  from  the  tax 
books  in  the  names  of  the  former  owners,  and  they  w^ere  for- 
feited for  such  non-entry  several  times  over,  the  first  for- 
feiture l)ecoming  complete  not  later  than  the  close  of  the 
year  1875.  John  H.  Divine's  title  came  to  Silas  R.  Divine,  by 
deed,  December  14, 1885,  which  excepted  a  number  of  those  im- 
proved parcels,  and  he  sold  all  the  five  tracts  to  E.  W.  Clark, 
.S.  F.  Tyler  and  H.  M.  Bell,  trustees  of  the  Flat-top  Land 
Trust,  by  executory  contract  dated  12th  October,  1887.  A 
number  of  the  small  tracts  which  had  been  sold  to  those  set- 
tlers were  also  excepted  from  this  contract.  Silas  R.  Divine, 
by  deed,  April  12,  1889,  conveyed  to  the  trustees,  called  the 
trustees  of  the  Flat-top  Association,  the  lands  which  he  had 
jsold  to  them  by  said  contract.  This  deed  conveys  all  said 
five  tracts,  excepting  fourteen  of  said  small  settled  parcels. 
Said  trustees  in  1888  obtained  deeds  from  a  number  of  said 
settlers  for  the  small  tracts  which  John  H.  Divine  had  sold 
them.  Some  of  them  were  purchased  before,  some  after  the 
deed  from  Silas  R.  Divine  to  the  trustees.  The  trustees  con- 
tinued in  possession.  In  January,  1894,  the  State  of  West 
Virginia  filed  a  bill  in  equity  in  the  Circuit  Court  of  Mc- 
Dowell county  against  H..  A.  Harman  and  the  heirs  of  E.  F. 
Harman,  stating  that  the  tracts  of  two  thousand  and  two 
thousand,  two  hundred  and  ninety-five  acres  had  been  for- 
feited for  non-entry,  and  asking  that  they  be  sold  as  for- 
feited land  for  the  benefit  of  the   school  fund.    Later  other 
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parties  defendant  were  made  by  amended  and  supplemental 
bills.  The  trustees,  14th  September,  1894,  filed  their  peti- 
tion asking  to  become  parties,  and  set  up  their  tax  title  and 
claiming  that  by  ten  years  possession  and  payment  of  taxes 
their  title  had  become  good  and  protected  by  the  constitution 
and  laws  of  West  Virginia,  and  denying  any  title  in  the  state 
to  be  sold  as  forfeited.  The  state  in  amended  and  supple- 
mental bills  attacked  the  tax  deed  made  to  John  H.  Divine  as 
defective  and  void,  and  denied  that  the  trustees  had  acquired 
title  to  the  lands  under  the  constitution  or  statute  of  limita- 
tions. K.  R.  D.  Harman  and  others  claiming  under  the 
the  grant  to  Harman  and  others  of  the  two  tracts 
filed  a  petition,  admitting  that  their  title  had  become  for- 
feited to  the  state  by  omission  from  the  tax  books,  and  asking 
to  be  allowed  to  redeem.  A  decree  was  pronounced  which 
dismissed  the  state's  suit,  and  the  state  appeals. 

As  in  the  case  of  State  v.  Jackson,  56  W.  Va.  558,  (49  S. 
E.  465,)  this  is  a  suit  in  equity,  under  the  jurisdiction  given 
by  chapter  105,  of  the  Code,  to  sell  land  as  forfeited  to  the 
state  for  non-entry  on  the  tax  books,  in  which  the  right  of 
claimants  adverse  to  the  state  may  be  tried,  and  the  liability 
of  the  land  to  sale  as  forfeited  may  be  tested.  So,  this  is  a 
suit  to  try  title  between  the  state  and  the  trustees  of  the  Flat- 
top Association. 

First,  it  is  claimed  that  the  bill  was  rightly  dismissed  for 
want  of  tendering  to  the  claimants  of  the  tax  title  the  taxes 
and  interest  required  to  be  refunded  by  chapter  31,  section 
25,  Code.  We  have  decided  that  this  is  necessary  in  case  the 
purchaser  is  an  individual.  McClain  v.  Batton,  50  W.  Va. 
121.  The  statute  demands  this  of  a  "person."  We  do  not 
think  the  statute  applies  to  the  State.  Who  will  furnish 
the  money?  The.  Legislature  would  have  to  appro- 
priate it.  We  think  that  it  is  the  prerogative  of  a  State  to 
sue  without  such  tender.  The  purchaser  must  look  to  after 
legislation  to  reimburse  him. 

The  following  questions  are  prominent.  Did  the  state 
have  title  under  forfeiture  which  would  authorize  her  to  ask 
a  sale,  or  to  allow  the  former  owners  to  redeem?  Or 
had  .  the  title  of  the  former  owners  passed  by  the  tax  deeds 
to  John  H.  Divine,  leaving  no  title  in  the  former  owners  to 
become   forfeited   to  the   State   for   non- entry?     If  no  title 
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passed  by  the  tax  deeds  to  Divine,  so  that  it  remained  in  the 
former  owners  under  the  Harman  grant,  and  became  forfeited, 
did  it  later  pass  to  the  trustees  by  transfer  of  the  forfeited 
title,  under  section  3,  art.  13,  of  the  Constitution,  or  by 
their  adverse  possession  under  the  statute  of  limitations  ?-  If 
the  State  had  not  title,  then  it  followed  that  she  could  not 
have  a  deci-ee  to  sell,  nor  could  the  Harmans  redeem.  Stater 
V.  Jackson.  56  W.  Va.  558,  (49  S.  E.  465;)  State  v.  Collins, 
48  W.  Va.  64.  Have  the  trustees  good  title  under  the  tax 
deed  to  John  H.  Divine? 

The  trustees  of  the  Flat-top  Association  rely  for  title  ov^er 
the  State  on  the  tax  deeds  to  Divine.  These  tax  deeds  were 
void,  tested  by  the  law  in  force  in  1870.  Code  1868,  chap- 
ter 31.  There  was  no  pretense  of  affidavit  to  the  list  of 
sales  of  delinquent  lands.  The  list  was  not  signed  by  the 
sheriff. 

So,  there  was  no  sale  list  at  all — the  paper  not  official,  mere 
vacancy.  It  gives  no  estate  sold — no  separate  amount  of  taxes. 
It  is  vacancy.  Mosser  v.  Moore^  56  W.  Va.  478,  (49  S.  E. 
537).  The  sale  list  was  not  returned  to  the  office  of  the 
recorder  within  ten  days,  nor  did  the  recorder  note  the  date 
of  its  return.  I  need  not  go  into  detail  to  show  tha^  the  tax 
deeds  were  void  by  the  then  law  under  numerous  cases.  McAl- 
lister V.  Cottrill,  24  W.  Va.  173;  Barton  v.  Gilchrist,  19 
Id.  223;  Simpsofi  v.  EdmisUm,  23  Id.  675;  J(mes  v.  Dih,  18 
Id.  763;  Burleio  v.   Quarrier,  16  Id.  110. 

There  was  no  surveyor's  report.  This  invalidated  the  deed 
under  Forqueran  v.  DoiinaUy,  7  W.  Va.  114. 

The  tax  deeds  are  also  inoperative  to  give  title  because 
recorded  without  acknowledgment.  The  Code  of  1868,  chap- 
ter 31,  section  19,  provides  that  the  recorder  shall  make  the 
deed,  and  [section  25  provides  that  when  the  tax  purchaser 
shall  obtain  from  the  recorder  a  deed  and  cause  "the  same  to 
be  admitted  to  record  in  the  office  of  the  recorder,"  then  cer- 
tain title  passes  to  him,  neither  section  saying  that  the  deed 
shall  be  acknowledged.  So  with  section  20  when  the  circuit 
clerk  makes  the  deed  in  place  of  the  recorder.  If  that  were 
all,  perhaps  acknowledgment  could  be  dispensed  with, 
though  when  we  speak  in  the  Virginias  of  "recording"  a 
deed  we  mean  after  acknowledgment — so  much  so  that  we 
may  say  that  the  verb  "record"  in  a  statute  relating  to  record- 
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able  papers  has  a  technical  meaning,  the  legal  registry  of 
an  acknowledged  or  proven  paper.  The  only  argument  to 
the  contrary  is  that  the  recorder  is  an  official,  and  he  knows 
his  own  signature,  or  its  verity  would  be  taken  without 
proof,  and  why  acknowledge  his  own  deed?  But  we  must 
read  other  parts  of  the  Code.  It  is  certain  that  the  deed 
is  to  be  recorded.  After  the  recorder  makes  the  deed,  he 
delivers  it  to  the  purchaser.  The  act  of  recording  is  a  differ- 
ent, separate  act.  How  is  that  done?  The  act  is  governed 
by  law.  Chapter  73,  section  2,  must  be  considered.  It  says: 
"The  clerk  of  the  county  court  of  any  county  in  which  any 
deed,  contract,  power  of  attorney,  or  other  writing  is  to  be, 
or  may  be  recorded,  shall  admit  the  same  to  record  in  his 
office  as  to  any  person  whose  name  is  signed  thereto,  when  it 
shall  have  been  acknowledged  by  him  or  proved  by  two  wit- 
nesses as  to  him,  before  such  clerk  of  the  county  court. "  Sec- 
tion 3  allows  recordation  on  specified  other  acknowledgments. 
The  recorder  could  not  admit  a  deed  to  record,  not  acknowl- 
edged or  proven  as  directed  by  that  section.  If  he  should  do  so, 
it  would  not  be  a  recorded  paper.  The  deed  book  contain- 
ing it,  or  a  certified  copy  of  it,  would  not  be  admissible  evi- 
dence under  chapter  130,  section  5,  Code  as  often  held  by 
the  courts,  because  not  legally  recorded.  The  recording  sec- 
tion requires  the  certificate  of  acknowledgment  to  be 
recorded  as  well  as  the  deed.  The  act  of  recording  papers 
is  the  creature  of  statute,  and  the  statute  must  be  followed 
by  the  recorder,  and  that  allows  him  to  record  a  paper  only 
when  acknowledged  or  proven,  certainly  to  give  the  record 
le^ral  force.  Warren  v.  Syme^  7  W.  Va.  474,  point  4.  So, 
the  recorder  has  no  title  in  him.  He  makes  a  tax  deed  only 
officially.  The  obtaining  of  title  by  tax  sale  comes  only  of 
statute  law,  and  Code  1868,  chapter  31,  section  25,  says  that 
when  the  purchaser  shall  have  obtaiped  the  recorder's  deed, 
'*and  caused  it  to  be  admitted  to  the  record,  *  *  *  such  es- 
tate shall  stand  vested  in  the  grantee"  etc.;  so  that  only  after 
recordation  does  the  deed  pass  title,  by  the  letter  of  the 
section,  and  it  cannot  be  put  on  record  without  acknowledg- 
ment. It  is  different  with  an  individual's  deed,  as  it  is  a 
personal  act,  passing  title  by  his  own  seal,  not  dependent  on 
acknowledgment,  but  good  without  it,  and  only  recorded  to 
^ve  notice  of  its  existence  to  creditors  and  purchasers  from 
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the  same  grantor,  good  by  common  law,  whereas  the  recorder's 
deed  is  operative  only  from  statute.  Section  22  provides  that 
in  certain  contingency  the  court  shall  appoint  a  commissioner 
to  make  the  same  deed.  I  suppose  it  would  hardly  be  con- 
tended that  the  commissioner  need  not  acknowledge  it.  On  a 
similar  statute  it  has  been  held  that  a  clerk  must  ac- 
knowledge a  tax  deed,  else  it  is  unavailing.  Leftwich  v. 
City,  100  Va.  164,  (40  S.  E.  651). 

But  it  is  insisted  by  the  trustees  that  the  void  deeds  are  cured 
by  section  25,  chapter  31,  Code,  as  re-enacted  by  chapter  130, 
Acts  1882,  as  found  in  Code  editions  of  1887, 1891.  1899.  It 
is  insisted  that  section  53  is  retroactive,  and  applies  the 
curing  provisions  of  section  25  to  past  deeds,  and  cures  these 
deeds  of  their  defects,  makes  deeds  that  were  void  when  made 
valid  and  effectual  to  pass  title  12  yeai'S  later.  Section  53 
enacted  in  1882  is  as  follows:  ''Deeds  for  real  estate  sold  for 
the  non-payment  of  the  taxes  thereon,  before  this  chapter  as 
amended  takes  effect,  shall  be  made,  and  real  estate  hereto- 
fore sold  shall  be  redeemed  under,  and  te  governed  in  all  re- 
spects, by  the  provisions  of  this  chapter  as  amended."  To 
make  the  section  retroactive  we  must  get  over  that  great  vol- 
ume of  decided  cases  holding  that  "Statutes  not  expressly 
made  retrospective  in  terms  are  otherwise  construed,  if  possi- 
ble; and  where  retrospective  are  construed  as  narrowly  as 
possible."  8Cyc.  1022.  Statutes  are  to  oijerate  in  future  and 
are  never  given  construction  to  operate  on  past  transactions, 
"unless  such  construction  is  absolutely  necessary  to  give 
meaning  to  the  language  used."  This  last  strong  statement 
in  6  Am.  &  Eng.  Ency.  L.  (2  Ed.)  939,  is  not  too  stmng 
under  the  authorities.  Many  Virginia  and  West  Virginia 
cases  so  hold.  Sharp  v.  SJiervandoah  Co.,  100  Va.  27  (40  S- 
E.  103;)  Stewart  v.  Vandervort,  34  W.  Va.  512;  Foirhr  v. 
Lewis,  36  Id.  112;  State  v.  Mines,  38  Td.  125.  In  Collins 
V.  Sherwood,  50  W.  Va.  133,  we  held  tliat  section  25  is  not 
retrospective.  We  should  not  overrule  that  holding,  unless 
entirely  convinced  that  it  is  wrong.  We  are  not.  Follow- 
ing law  above  given,  we  say  that  it  is  not  "absolutely  neces- 
sary to  give  meaning  to  the  language"  of  section  53  to  say 
that  it  is  retrospective,  as  we  can  give  it  fair  construction 
without  doing  this.  It  was  a  fact  known  and  told  by  section 
53,  that  before  its   enactment  lands  had  been  sold  for  which 
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deeds  had  not  yet  been  made,  and  as  the  act  of  1882  was  a 
new  act  it  was  thought  prudent  to  provide  for  the  execution 
of  deeds  under  those  past  sales.  So  also  with  redemption  under 
those  sales.  The  word  * 'governed"  only  says  that  the  re- 
demption should  be  regulated  by  the  chapter  as  amended. 
The  language  "sold  for  non-payment  of  taxes  thereon  be- 
fore this  chapter  as  amended  takes  effect,"  does,  it  is  true,  re- 
late to  pa.st  sales,  but  only  so  far  as  to  provide  for  deeds  under 
them.  So  in  the  next  clause,  the  words  ''real  estate  hereto- 
fore sold"  relate  to  past  sales,  but  only  to  provide  for  their 
redemption,  where  the  right  existed.  These  clauses  are 
clearly  limited  to  past  sales  not  yet  executed.  The  word 
"governed"  relates  to  the  same  subject,  and  surely  is  not 
plain  enough  in  backward  operation  to  justify  us  in  saying 
that  it  cures  sales  already  closed  by  deeds.  It  says  real  es- 
tate sold  shall  "be  governed  by  the  provisions  of  this  chap- 
ter." Does  this  say  that  tax  deeds  before  made  shall  be  so 
governed  ?  If  that  was  the  thought,  why  was  it  not  made 
plainer?  That  word  "governed"  must  be  read  in  connection 
with  other  words,  merely  meaning  that  the  execution  of  deeds 
or  making  redemption  under  past  sales  should  be  regulated 
as  to  procedure  by  the  new  chapter.  The  section  provides 
for  two  future  acts,  the  execution  of  deeds  and  redemption, 
both  limited  to  sales  not  yet  executed  by  deed,  and  these  acts 
"shall  be  governed  in  all  respects  by  the  provisions  of  this 
chapter."  They  are  the  only  acts  to  bs  "governed"  by  the 
new  chapter.  As  section  53  does  not  make  the  curing  pro- 
visions of  section  25  apply  to  past  deeds,  the  latter  section 
does  not  touch  them.  It  is  usele&s  to  rely  on  the  following 
part  of  section  25  as  retrospective  in  itself:  "But  no  sale  or 
deed  of  any  such  real  estate  under  the  provisions  of  this  chap- 
ter shall  be  set  aside,  or  in  any  manner  affected  by  reason  of 
the  failure  of  any  officer  mentioned  in  this  chapter  to  do  or 
perform  any  act  or  duty  herein  required  to  be  done  or  per- 
formed by  him  after  such  sale  is  made,  or  by  the  illegal  or 
defective  pei-formance,  or  attempt  at  the  ])erformance,  of 
any  such  act  or  duty  after  such  sale,  or  by  reason  of  the  con- 
veyance by  the  deed  hereinbefore  mentioned  and  ])rescril>ed. 
of  a  less  quantity  of  real  estate  than  that  mentioned  in  the 
list  of  sales  made  out  and  returned  as  provided  in  the  twelfth, 
thirteenth  and  fourteenth  sections  of  this  chapter,  if  the  i*eal 
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estate  so  conveyed  by  such  deed  be,  in  fact,  the  same  which 
was.  sold  as  delinquent/'  It  is  plainly  prospective  in  words, 
and  the  rule  that  statutes  are  prima  fdcie  prospective  would 
deny  it  retroaction.  It  says  that  ''no  sale  or  deed  under 
the  provisions  of  this  chapter  shall  be  set  aside.''  Does  not 
this  mean  sales  or  deeds  thereafter  made  under  the  chapter 
AS  re-anactsd?  And  then  it  spaaks  of  acts  after  such  sale 
''wmade."  The  word  "is"  does  not  relate  to  past  sales. 
Therefore,  we  hold  that  the  curing  provisions  of  section  25, 
Hs  enacted  in  1882,  do  not  a])ply  to  sales  closed  by  deeds  l>e- 
fore  1882.  Can  we  conceive  that  the  Legislature  intended  to 
reoi)en  transactions  completely  closed?  It  would  re<iuire 
indubitable  words  to  have  such  effect.  How  far  back  would 
these  curing  provisions  go?  They  would  go  back  as  far  &s 
the  date  of  the  Code  of  1868.  If  we  give  this  retroactive  ef- 
fect to  section  53,  we  resurrect  from  the  grave  hecatombs 
of  void  and  dead  deeds,  put  flesh  on  dry  dead  bones,  revivify 
them,  to  unsettle  titles  and  open  a  veritable  Pandora\s  box 
to  afflict  the  state  in  interminable  litigation*  and  complication 
of  titles.  We  decline,  in  the  absence  of  plain  and  imperative 
retroactive  language,  to  give  such  retroaction  to  sections  53 
or  25.  I  cannot  consent  to  the  proposition,  that  hundreds 
and  thousands  of  tax  deeds,  void  by  the  statutes  in  force 
when  those  deeds  were  made,  can  l)e  made  valid  by  after  leg- 
islation, even  if  section  53  were  in  letter  retroactive.  My 
land  is  sold  for  taxes  to-day.  The  sale  and  deed  by  the  statute 
to-day  are  void,  so  that  my  title  remains  in  me  not  im- 
paired by  the  tax  sale.  .  Next  year — or  many  years  hence — 
an  act  is  passed  curing  the  defect  in  the  tax  sale,  making  the 
sale  and  deed  good.  Until  that  act,  my  title  was  yet  in  me; 
I  had  a  good  defence  against  that  tax  deed;  but  that  defence 
is  taken  from  ipe — my  land  is  taken  from  me.  Can  this  be 
due  process  of  law  under  the  14th  amendment  of  the  federal 
constitution  or  Art.  3,  section  10,  of  the  State  Constitution, 
that  ''no  i)erson  shall  l>e  deprived  of  life,  liberty' or  property 
without  due  process  of  law?"  The  effect  of  the  deed  was  a 
legal  question  to  be  decided  by  the  judiciary;  but  the  legis- 
lature violates  that  other  provision  of  the  constitution  that 
one  department  shall  not  exercise  the  powers  of  another,  and 
passes  judgment  that  such  tax  sale  shall  be  good.  I  do  not 
forget  that  there  is   a   rule   that  curative  acts  are,  in  cases, 
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valid — in  cases  where  they  only  cure  what  the  legislature 
might  have  in  advance  dispensed  with.  I  doubt  whether  this 
rule  would  go  to  the  extent  to  which  it  is  sought  to  carry 
section  53  in  this  case,  and  that,  too,  by  far  fetched  construc- 
tion. I  say  I  gravely  question  whether  the  Legislature  could 
by  plain  words  do  so;  but  it  is  not  necessar3-  to  pass  on  this 
matter,  since  >ve  hold  against  such  construction  of  the 
statutes;  but  such  results  as  would  come  from  the  construc- 
tion imparting  to  the  statute  retroaction,  the  extinction  of 
lawful  defences,  against  old  tax  deeds,  the  deprivation  of 
vested  property  rights,  are  strong  reasons  against  treating 
section  53  as  retroactive.  I  regard  this  matter  rather  plain, 
and  have  only  said  too  much  upon  it  as  it  is  relied  upon  with 
confidence. 

Have  the  trustees  of  the  Flat-top  Association  title  under 
section  3,  Art.  13,  of  the  Constitution  <  All  concede  that  after 
the  tax  sale  to  Divine  in  1869  the  lands  were  not  on  the  tax 
books  in  the  names  of  the  former  owners,  and  l)ecame  for- 
feited at  the  close  of  the  year  1875  for  non-entry.  Though  the 
lands  were  on  the  tax  books  of  1870  and  every  year  since  in 
the  name  of  the  tax  purchaser,  John  11.  Divine  and  others 
claiming  under  his  title,  yet  payment  under  that  assessment  of 
taxes  did  not  enure  to  the  benefit  of  said  former  owners,  and 
such  title  as  was  in  them  was  not  saved  from  such  forfeiture 
thereby.  Simpson  v.  Edmiatoiiy  23  W.  Va.  675.  That  case 
holds  that  the  title  of  the  tax  purchaser  and  that  of  the 
former  owner  are  two  distinct,  separate  titles,  not  in  privity 
one  with  the  other,  but  hostile  and  advei'se.  The  tax  sale 
gives  birth  to  a  new  title,  not  the  same  as  that  of  the  former 
owner.  They  are  not  of  kin  to  each  other.  Much 
authority  sustains  this  position.  It  may  be  regarded 
somewhat  anomalous,  but  it  is  settled  law.  The  Iowa 
statute  says  that  the  tax  deed  shall  "vest  in  the  pur- 
chaser all  right,  title,  interest  and  estate  of  the  former 
owner,"  as  our  statute  says  in  section  25,  chapter  31,  Code, 
that  the  tax  deed  shall  give  the  purchaser  "such  right,  title 
and  interest  in  and  to  the  real  estate,  as  was  vested  in  the 
person  charged  with  the  taxes  thereon  for  which  it  was  sold." 
It  might  seem  that  the  purchaser  takes  the  same  title  as  vested 
in  the  former  owner;  that  the  former  owner  loses  title  and  that 
the  same  title  goes  to  the  purchaser;  but  the  law  does  not  say 
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so.  The-U.  S.  Supreme  Court,  in  Ifussnian  v.  Durham^  165 
U.  S.  147,  passing  on  the  Iowa  act,  declared  that  there  was 
no  privity  between  the  former  owner,  and  the  tax  purchaser. 
The  Iowa  Court  says  that  the  two  titles  are  without  privity, 
and  that  the  tax  title  is  a  new  and  independent  title.  Cf>om  v. 
Cotting^  22  Iowa,  p.  411.  The  case  of  Gwinne  v.  ^IffifHin- 
ger^  20  Ohio,  562  says:  "We  are  of  opinion  that  much  of  the 
difficulty  in  this  case  arises  from  attemptinii:  to  make  a  tax 
title  analogous  to  an  ordinary  chain  of  title.  A  tax  title  from 
its  very  nature  has  nothing  to  do  with  the  previous  chain  of 
title,  does  not  in  any  way  connect  itself  with  it.  It  is  a  break- 
ing up  of  all  previous  titles.  The  party  holding  such  title, 
in  proving  it  goes  no  further  than  his  tax  deed;  the  former 
title  can  be  of  no  service  to  him,  nor  can  it  prejudice  him. 
It  was  well  said  by  counsel  in  argument  on  the  point,  that  a 
tax  sale  operates  on  the  property  not  the  title.  In  an  or- 
dinary case  it  matters  not  how  many  different  interests 
may  be  connected  with  the  title,  what  may  be  the  particular 
interest  of  the  party,  in  whose  name  the  property  may  te 
listed  for  taxation;  it  may  be  a  mere  equitable  right,  if  the 
land  be  regularly  sold  for  taxes,  the  property  accompanied 
with  a  legal  title,  goes  to  the  purchaser,  no  matter  how  many 
estates,  legal  or  equitable,  may  be  connected  with  it." 
Black  on  Tax  Titles,  section  420,  so  states  the  law.  Also 
Cooly  on  Taxation,  960.  Under  our  law  a  tax  sale  gives  the 
purchaser  the  land  released  of  liens  binding  it  in  the  hands  of 
the  former  owner.  If  the  owner  owns  only  equitable  estate, 
the  tax  purchaser  could  not  on  any  idea  of  privity  force 
the  holder  of  the  legal  title  to  convey  to  him.  The  sale 
passes  all  other  titles  not  charged.  All  liens  on  the  land  are 
drowned.  If  the  former  owner's  deed  contains  covenants 
binding  him,  or  running  with  the  land,  or  placing  alien  on  it, 
the  tax  purchaser  takes  free  of  them.  These  considerations 
repel  the  idea  of  mere  succession  in  estate  or  privity  between 
the  former  owner  and  the  tax  purchaser.  Simpson  v.  Edmijiton^ 
23  W.  Va.  675,  holds  that  the  state  may  rightfully  collect 
taxes  on  the  title  of  the  former  owner  and  also  on  that  of  the 
tax  purchaser,  they  being  two  different  titles,  and  therefore 
the  omission  of  these  lands  in  the  names  of  former  owners 
forfeited  them,  though  owners  of  the  very  same  lands.  If  the 
tax  deed  was  valid,  sale  forfeiture  would  not  give  good  title;  the 
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tax  purchaser  would  have  that.  If  the  tax  deed  was  void, 
the  sale  would  pass  good  title.  So,  the  state  had  title  by 
forfeiture  of  the  former  owner's  title. 

The  Flat-top  trustees  claim  that  they  had  this  forfeited 
title  by  possession  and  payment  of  taxes  under  the  tax  deeds 
t3  Divine.  If  so,  the  state  had  no  title  to  sell,  and  the  cir- 
cuit court  properly  dismissed  her  suit.  State  v.  Jackson^  56 
W.  Va.  558,  (49  S.  E.  465);  State  v.  Collim  48  Id,  64.  Said 
trustees  claim  the  benefit  of  the  forfeited  title  under  all  three 
of  the  classifications  of  persons  taking  such  benefit  under  sec- 
tion 3,  Art.  13  of  the  Constitution.  As  to  the  claim  pre- 
sented, but  seemingly  not  confidently  urged,  that  the  trus- 
tees got  the  forfeited  title  under  the  second  classification,  we 
cannot  sustain  the  claim.  The  clause  says  that  the  state's 
title  "shall  be  and  is  hereby  transferred  to  and  vested  in  any 
person  ***  for  so  much  of  said  land  as  such  person  shall 
have  title  or  claim  to,  regularly  derived,  mediately  or  im- 
mediately from,  or  under  a  grant  from  the  Commonwealth  of 
Virginia  or  this  state"  etc.  The  want  of  the  trustees  in 
coming  under  this  clause  is  a  "grant  from  the  Commonwealth 
of  Virginia  or  this  state."  They  have  only  a  tax  deed.  At 
times  the  question  has  occurred  to  me  whether  a  tax  deed 
is  not  a  grant  under  this  clause.  Not  that  it  is  itself  a  giant 
from  the  state,  but  whether,  under  the  words  "mediately  or 
immediately,"  the  tax  purchaser  cannot  say  that  he  claims 
under  and  through  the  original  grant  conferring  the  title 
under  w^hich  the  tax  sale  was  made;  but  to  say  this  we  must 
make  the  title  of  the  tax  purchaser  have  privity  with  the  title 
of  the  former  owner,  which  is  a  proposition  contrary  to  the 
rule  that  the  two  titles  have  no  privity,  but  are  foreign 
to  each  other.  The  tax  deed  cannot  be,  in  and  of  itself,  a 
grant.  It  does  not  give  the  state's  title.  By  the  sale  the 
owner's  title  is  sold,  not  thfe  state's  title.  The  State  is  only 
enforcing  a  lien  for  taxes  on  the  owner's  property,  not  selling 
her  right.  She  makes  no  warranty  by  a  tax  sale,  since  she 
is  selling  only  the  individual's  right,  not  her  own.  In  Rich 
V.  Sraxtmi^  158  U.  S.  405,  it  is  distinctly  held  that  a  West 
Virginia  tax  deed  is  not  a  "grant"  under  the  clause  of  the 
constitution  in  question.  A  grant  conferring  state  title  to 
land  has  a  technical  meaning  under  Virginia  and  West  Vir- 
ginia law.     A  public  grant,  not  a  private  one,  means  an  in- 
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strument  by  which  the  State  as  sovereign  passes  to  an  in- 
dividual title  to  land  before  vested  in  the  State.  *'A  public 
grant  is  the  mode  and  act  of  creating  a  title  in  an  indi- 
vidual to  land  which  has  previously  belonged  to  the  govern- 
ment." 1  Bouvier  Law  Die.  721;  2  Minor's  Inst.  985.  A 
patent  is  only  another  name  for  a  land  grant.  The  instru- 
ment is  indtferently  called  a  patent  or  grant  in  the  Virginias. 
The  particular  form  of  what  is  strictly  a  gi*ant  for  land  is  given 
in  I  Rev.  Code  of  1819,  334.  It  was  signed  by  the  governor. 
It  is  contended  that  under  the  clause  of  section  3,  Art.  13, 
that  that  grant,  that  technical  grant,  is  the  one,  the  only 
one,  referred  to.  We  cannot  so  see  it.  In  State  v.  Jackson ^  56 
W.  Va.  558,  (49  S.  E.  465,)  we  held  that  a  deed  from  a 
commissioner  of  school  lands  is  a  "grant"'  under  said  section. 
Our  reflections  were  that  the  intent  of  that  clause  was  to 
confer  on  the  persons  coming  under  it  state  title  acquired 
by  forfeiture,  or  waste  or  escheated  land;  that  was  the 
plain  aim,  and  the  clause  ought  to  be  liberally  construed  to 
carry  out  the  state  beneficence,  liberality  or  grace,  and  to 
merge  and  settle  contesting  titles.  What  matters  it  about 
the  mere  mode  or  form  by  which  the  state  confers  her  title 
which  is  to  take  to  itself  another  forfeited  title,  so  there  is 
some  state  act  giving  that  title  il  Before  the  constitution  of 
1863  state  land  was  obtained  by  warrant,  entry,  survey  and 
in  the  end  grant.  Section  2,  Art.  9,  of  that  Constitution 
stopped  this  by  prohibiting  future  entry,  and  thus  prohibited 
future  grants,  except  those  to  execute  past  entries.  The  Con- 
stitution of  1872,  section  2,  Art.  13,  also  prohibited  future 
entry  or  grant;  but  in  section  4  provided  that  all  state  lands, 
not  redeemed,  released  or  transferred  should  by  court  pro- 
ceedings l)e  sold.  Thus,  the  grant  system  before  prevalent 
went  away,  and  the  Legislature  by  chapter  105,  Code  1868, 
and  chapter  134,  Acts  1872-3,  and  other  later  acts,  estab- 
lished the  process  of  sale  of  such  land  under  court  decree, 
now  found  in  chapter  105,  Code.  In  such  proceeding  a  de- 
cree of  sale  is  to  be  made,  to  be  executed  by  a  deed  from  the 
commissioner  of  school  lands  by  his  conveyance  to  the  pur- 
chaser. This  is  the  system  performing  the  function  of  dis- 
posing of  state  land  substituted  by  the  Legislature  for  the 
former  pernicious  entry  system,  under  which  sometimes  the 
ground  was  covered  by  entries  half  a  dozen  deep,  germina- 
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tins'  the  most  frightful  complicatioa  of  titles,  disastrous  alike 
to  state  prosperity  and  individuals.  The  present  system  is 
better.  Anyhow,  it  stands  in  place  of  the  entry  and  grant 
system,  and  shall  it  not  be  equally  efficient  to  confer  state 
title  as  was  the  grant?  Why  does  not  theJ  commissioner's 
deed  confer  State  title?  It  does  pass  *^all  right,  title  and  in- 
terest in  the  state,"  by  the  letter  of  Code,  chapter  105,  sec- 
tion 15.  Then,  where  the  reason  to  deny,  as  some  do,  that 
such  a  deed  shall  not  operate  like  a  grant  under  section  3,  Art. 
13,  clause  2?  I  think  a  grant  by  Legislative  act,  or  a  grant 
effected  by  the  transfer  of  title  by  section  3,  Art.  13,  would 
also  operate  as  a  grant  under  that  section.  ,  But  a  tax  deed 
is  not  a  state's  grant,  and  therefore  what  I  have  said  above  as 
to  a  commissioner\s  deed  is  not  material  in  this  case,  though 
somewhat  cognate. 

As  I  have  above  said,  the  question  is  whether  the  trustees  of 
the  Flat-top  Association  can,  by  payment  of  taxes  and  posses- 
sion, get  the  benefit  of  the  State's  forfeited  title.  They  cannot 
under  the  second  clause  of  persons  specified  in  section  3,  Art. 
13,  for  want  of  a  grant.  Then,  can  they  do  so  under  the 
first  classification  of  said  section,  which  says  that  the  state's 
title  ^'is  hereby  transferred  to  and  vested  in  any  person  *  *  * 
for  so  much  thereof  as  such  person  has,  or  shall  have  had, 
actual  continuous  possession  of,  under  color  or  claim  of  title, 
for  ten  years,  and  who,  or  those  under  whom  he  claims,  shall 
have  paid  the  state  taxes  thereon  for  any  five  years  during 
such  posssssion"  ?  J.  H.  Divine  settled  numerous  persons  at 
different  times  upon  these  wild  lands,  having  brought  them 
from  New  York  to  colonize  them.  They  made  improvements 
on  all  the  tracts,  some  on  one,  some  on  another,  cleared  parts 
of  the  land,  built  houses  and  lived  upon  it,  and  had  possession 
actual.  Divine  made  written  contracts  with  them  to  the 
effect  that  Divine  agreed  to  let  the  settlers  "select  one  hun- 
dred acres  of  land  on  any  part  of  the  tract  owned  by  the 
party  of  the  first  part  in  McDowell  county,  and  he  agrees  to 
erect  a  house  on  the  same,  and  clear  and  cultivate  when 
he  can  conveniently,  and  occupy  the  same  for  five  consecu- 
tive years,  when  the  party  of  the  first  part  agrees  to  give  a 
good  and  sufficient  warranty  deed  for  said  one  hundred  acres 
of  land."  Of  course,  these  people  being  in  possession,  under 
an  executory  contract,    their  possession   was  the  possession 
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of  Divine,  because  the  possession  of    a  vendee,  while   he  is 
under  an  executory  contract,  before  deed,  is  the  possession  of 
his  vendor.     Core  v.  Faiipel^  24  W.  Va.  238.     In  fact,  in  the 
eye  of  a  court  of  law  the  vendee,  having  no  deed  conveying 
legal  title,  has  no  estate;  he  is  but  the  vendor's  tenant.  Pom- 
eroy  on  Contracts,  section  314.     Ppssession  of  a  tenant  is  that 
of  his  landlord.     1  Am.  &  Eng.  Ency.  L.  (2d  Ed.),  810,  note. 
For  the  purpose  of  this  case  a  court  of  equity  would  so  re- 
gard it.    At  any  rate,  a  court  of  equity  regards  such  a  vendor 
and  vendee  as  in  a  trust  relation,  and  makes  the  possession  of 
the  vendee  the  possession  of  the  vendor,  where  necessary  to 
support  the  vendor's  right  as  to  other  persons.    Clark  v.  Mc- 
Clure^  10  Grat.  305.       One  of  the  improvements  spoken   of 
was  made  by  a  man  named   Kniffin  begun  about  December, 
1876.      That  possession  has  continued   ever  since  under  the 
Divine  title.     It  is  useless  here  to  detail  evidence.     We  think 
that  the  report  of  the  commissioner  finding  that  Divine  and 
those  under  him  "have  proven  under  said  color  of  title  the 
actual,  visible,  notorious,  continuous,  exclusive   and  adverse 
possession  of  said  land  for  a  period  of  ten  years  prior  to  the 
institution  of  this  suit,"  is  justified  in  the  evidence.     It  is  a 
familiar  rule  that  we  cannot  reverse  a  circuit  court  on  finding 
of  fact  referred  to  a  commissioner  and  approved  by  the  court, 
unless  not  warranted  by  any  reasonable  view  of  the  evidence. 
No  deed  was  ever  made  for  this  Kniffin   land.      Possession 
under  it  enured  for  the  long  period   from  1876   to  the  com- 
mencement of  this  suit  in  1894,  to  the  benefit  of  the  title  held 
by  the  trustees.     As  I  have  said  taxes  were  paid  during  the 
whole  time   under    that  title.     So,    there   was  more   than 
ten  years  actual  continuous  possession  and  payment  of  taxes 
for  more  than  five  years  during  such  possession,  thus  com- 
plying with  the  demand  made  by  the  first  clause  in  section  3 
to  confer  upon  that  title  the  title  of  the  former  owners  vested 
in  the  State  by  forfeiture.     It  cannot  be   said   successfully 
that  the  "Kniffin  improvement  No.  1"  was  on  the  two  thous- 
and acre  tract,  and  could  not  give  the  owners   possession  of 
other  tracts;  for  the  tracts  being  adjoining  each   other  con- 
stitute one  tract,  and  possession  on  one,  one  of  the  constituent 
tracts,  extends  over  the  others,  because  "Upon  the  question 
of  adversary  possession  it  is  immaterial  whether  the  land  in 
controversy  be  embraced    by    one  or  several   coterminous 
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grants  of  the  older  patentee;  or  one  or  several  coterminous 
£rrants  of  the  younger  patentee;  in  either  case  the  lands 
granted  to  the  same  person  by  several  patents  must  be  re- 
garded as  forming  one  entire  tract."  Overton  v.  Dwmson^ 
1  Grat.  212;  Rich  v.  Braxton,  158  U.  S.  212;  Sharp  v. 
Shenandoah  Co.,  100  Va.  p,  34,  (40  S.  E.  103).  The  same 
may  he  said  of  what  is  known  as  the  "Isaiah  Smith  Place." 
That  improvement  was  made  as  far  back  as  1882  and  con- 
tinued down.  It  is  true  that  by  deed  dated  27th  August, 
1883,  Divine  conveyed  the  tract  of  two  thousand  five  hundred 
acres,  on  which  that  improvement  was  made,  to  Greorge  B. 
Childs;  but  Greorge  B.  Childs  conveyed  it  back  to  the  owner 
of  the  Divine  tax  title  by  conveyance  to  Silas  R.  Divine, 
27th  August,  1883,  and  Silas  R.  Divine  conveyed  all  the 
tracts  to  the  Flat-top  trustees,  April  12,  1889,  and  tacking 
the  possession  under  Divine  and  Childs  to  that  of  the  trus- 
tees, would  make  more  than  ten  years  possession  under  the 
first  clause  of  section  3,  Art.  13.  No  deed  was  ever  made 
for  this  Smith  improvement,  the  legal  title  always  remained 
with  Divine  and  those  claiming  under  him.  Now,  by  force 
alone  of  the  Kniffin  and  Smith  parcels  the  trustees,  before 
the  institution  of  this  suit,  had  become  vested  with  the  for- 
feited title  residing  in  the  state  by  reason  of  ten  years  pos- 
session and  payment  of  taxes.  This  would  be  a  bar  to  the 
plaintiff's  suit. 

But  suppose  we  should  say  that  the  title  under  which  the 
trustees  claim  has  not  the  requisite  ten  years  possession,  and 
therefore  could  not  hold  under  the  first  clause  of  section  3,  Art. 
13.  Then,  I  say  that  it  is  very  clear  that  they  got  the  forfeited 
title  under  the  last  clause  of  that  section,  which  gives  the 
state  title  "to  any  person  *  *  *  for  so  much  of  said  land 
as  such  person  shall  have  had  claim  to  and  actual  continuous 
possession  of,  under  color  of  title,  for  any  five  successive 
years  after  the  year  1865,  and  have  paid  all  state  taxes  charged 
and  chargeable  thereon  for  said  i)eriod."  Now,  the  posses- 
sion under  the  Smith  and  Kniffin  improvements  fully  com- 
plies with  this  clause.  Some  of  the  other  parcels  settled 
upon,  as  stated  above,  here  and  there  in  these  various  tracts, 
were  conveyed  to  the  settlers  by  deeds  passing  legal  title 
before  the  expiration  of  five  years,  and  under  the  principles 
applied  where  adversary  possession  under  the  statute  of  limi- 
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tations  is  in  question,  the  possession  of  the  vendor  would 
stop  on  the  making  of  the  deeds.  It  is  a  rule  that  if  an 
owner  of  land  conveys  by  deed  the  place  or  parcel  of  his 
land  embracing  his  improvements  or  entire  place  of  actual 
possession,  his  possession  of  the  residue  thereupon  ceases. 
The  rule  of  law  which  makes  actual  possession  of  part  of 
a  tract  extend  to  its  outer  boundaries  gives  such  extensive 
possession  only  because  of  actual  jiossession  in  the  place 
where  actual  possession  is  held,  and  when  that  goes  from  the 
grantor,  he  loses  the  foundation  on  which  his  constructive- 
actual  possession  of  the  residue  rested.  After  the  deed  the 
grantee  holds  adversely  to  his  grantor,  but  not  before. 
Ketchum  v.  Spurlock,  34  W.  Va.  597;  1  Cyc.  1129;  OhanJer 
V.  Rmhing^  38  Texas  591;  Sharp  v."  Shenandoah  Co.y  100 
Va.  271,  (40  S.  E.  103).  But,  though,  the  possession  of  the 
owners  of  the  residue  of  these  lands  ceased  as  to  these  parcels 
after  their  conveyance,  yet  some  of  these  parcels  came  back 
to  the  owners.  By  deed  July  23,  1888,  a  settlement  called 
the  Hood  place  was  conveyed  to  the  trustees,  and  the  Martin- 
Chrictian  place  by  deed  April  25,  1888,  and  the  Tilsen  place 
by  deed  July  16,  1888,  and  the  Benjamine  Kniffin  place  No. 
2  by  deed  August  31,  1888,  and  the  Rose  place  by  deed  May 
31,  1888.  Some  of  these  places  began  in  actual  occupation 
as  far  back  as  1876.  Say  that  we  cannot  count  the  time  of 
poseession  from  the  dates  of  the  deeds  to  the  settlers,  about 
1881,  to  the  reconveyance  of  the  parcels  to  the  trustees,  yet 
surely  the  possession  of  those  which  continued  after  their  con- 
veyance to  the  trustees  in  1888  would  be  counted,  and  it 
would  be  more  than  five  years  from  such  reconveyance  to 
the  commencement  of  this  suit.  The  possession  of  these 
parcels  under  the  trustees  would  give  them  possession  of  all 
the  residue  of  the  land,  because  possession  of  part  is  posses- 
sion of  the  whole.  So,  not  only  are  the  trustees  protected 
by  reason  of  the  "Smith  improvement"  and  the  * 'Kniffin  im- 
provement," as  above  stated,  but  they  are  protected  by 
reason  of  their  possession  of  those  other  parcels  which  had 
been  conveyed  away  from  the  Divine  title  and  came  back  to 
it  by  their  conveyance  to  the  trustees.  Whilst  the  deed  to 
Silas  R.  Divine  excepted  certain  settled  parcels,  it  did  not 
except  all,  and  those  not  excepted  continued  in  possession 
from  the  first  under  the  ten  year  clause.     Besides  several  of 
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the  excepted  parcels  having  come  back  to  the  owners  of  the 
Divine  title,  the  trustees,  both  the  tracts  not  excepted  and 
those  reconveyed  count  more  tlian  the  five  years  required  by 
the  five  year  clause.  Argument  has  been  made  that  there 
must  be  possession  of  each  tract,  and  that  possession  of  one 
of  several  adjoining  tracts  will  not  do.  That  would  run 
counter  to  a  vast  volume  of  law  declaring  that  the  possession 
on  one  of  two  contiguous  tracts  extends  over  both.  How  can 
we  so  hold  in  opposition  to  Overton  v.  Davison^  and  other 
law  cited  alx)ve^  And  in  this  connection  I  remark  that  the 
trustees  of  the  Flat-top  Association  purchased  these  tracts  by 
executory  contract  from  Silas  K.  Divine,  October  12,  1887» 
which  describes  the  tracts  separately;  but  by  the  deed  from 
Divine  to  the  trustees,  April  12,  1889,  all  the  tracts  were 
conveyed  in  aollrlo  as  a  unit,  as  one  tract,  by  an  outer  boundary 
including  all  the  tracts  as  one.  Now,  if  the  trustees  could 
not  call,  as  they  can,  upon  possession  under  the  Smith  and 
Kniffin  improvements,  tliey  could  throw  themselves  upon 
the  occupancy  of  those  otlier  parcels  conveyed  to  them  in 
'88,  and  make  out  five  years'  possession  from  the  date  of  the 
deed  of  Silas  R.  Divine  to  them  as,  though  this  suit  was 
brought  in  January,  1894,  yet  the  trustees  and  their  title 
were  not  brought  before  the  court  until  September  14,  1894, 
more  than  five  years  after  all  the  tracts  were  so  conveyed  as 
one  tract  by  Divine  to  the  trustees.  So,  this  argument  that 
there  must  Ije  possession  on  each  tract  is  without  force  in 
any  view.  And  were  this  not  so,  I  would  go  further,  though 
not  necessary  for  the  decision  of  this  case,  and  say  that  if 
such  five  years'  possession  did  not  exist  at  the  institution  of 
this  suit,  yet  if  it  was  full  at  the  time  of  the  decree,  the  land 
would  be  protected  from  sale. 

There  is  another  proposition  on  which  I  would  sustain  the 
claim  of  the  trustees  to,  take  the  benefit  of  the  forfeiture, 
speaking  herein  for  jnyself ,  but  not  at  all  passed  on  by  the 
Court,  because  regarded  unnecessary  to  be  passed  on.  That 
proposition  is,  the  possession  of  those  parcels  sold  to  indi- 
viduals, both  while  their  owners  held  under  executory  con- 
tract and  under  deeds,  was  all  the  time  the  possession  of  the 
owners  of  the  residue,  and  extended  over  the  whole  area  of 
all  the  tracts,  the  possession  of  part  being  of  the  whole, 
within  the  meaning  of  section  3,  Art.  13, 1  emphasize  within 
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the  meaning  of  that  section.  For  the  present  purpose,  it  is 
not  a  question  of  adverse  possession  under  the  statute  of 
limitation.  The  section  simply  requires  "continuous  passes- 
sion"  under  the  title  that  is  to  draw  to  itself  the  forfeited 
title.  The  intent  is  to  give  a  tract  paying  taxes  and  occupied 
the  other  title.  If  held  by  a  vendee  under  an  executor^'  con- 
tract, it  could  not  be  disputed  that  his  possession  would  be  that 
of  his  vendor,  and  extending  over  the  whole  tract.  Wli>' 
should  it  be  otherwise  where  the  vendor  has  made  a  deed  i  He 
can  say  to  the  State:  "Your  bounty  is  given  to  me  because  I 
have  paid  taxes,  and  tecause  there  is  a  possession  inside  my 
boundary,  and  under  shelter  of  my  title.  What  diflference 
-does  it  make  to  the  state  that  occupancy  is  by  one  holding 
my  deed  rather  than  one  with  a  contract  of  sale  ?  My  grantee 
has  my  title;  the  tract  is  occupied  by  reason  of  my  title.  My 
grantee  would  hold  adversely  to  me  in  case  of  contest  be- 
tween 7?u'  and  him;  but  that  is  not  material  between  the  state 
iand  me.  It  would  not  be  adverse  in  my  favor  as  against  an 
•adverse  claimant;  but*  under  section  3  I  am  not  an  adverse 
claimant  against  the  state,  but  only  one  claiming  to  be  so 
circumstanced  as  to  ask  the  state's  bounty,  and  the  state 
has  promised  to  give  her  title  to  any  one  paying  taxes  and 
'holding  under  his  title.  She  has  made  no  conditton  denying 
me  the  benefit  of  my  grantee's  possession." 

The  argument  is  made  that  possession  to  give  the  transfer 
-of  state  title  must  be  by  the  very  person  claiming  the 
transfer.  To  so  hold  is  to  say  that  possession  by  a  tenant  or 
purchaser  under  a  contract  of  sale  will  not  avail  the  claimant. 
This  would  compel  us  to  give  a  new  quality  to  possession, 
unknown  to  the  long-time  law.  What  matters  it  to  the  state, 
in  bestowal  of  her  donation  under  section  3,  that  a  claimant 
has  possession  by  tenant  rather  than  himself?  What  one 
does  by  another  he  does  himself.  This  contention  seems 
based  on  the  words  "such  person;"  but  that  is  not  enough  to 
compel  us  to  place  such  a  construction  on'  the  clauses  as  to 
•defeat  what  must  have  been  the  purpose  of  the  constitution. 

It  is  argued  in  this  case  that  the  transfer  of  forfeited  title 
under  section  3,  Art.  13,  takes  place  either  at  the  date  of  the 
adoption  of  the  Constitution,  August  22,  1872,  or  at  the  time 
when  the  titles  became  forfeited  and  vested  in  the  state. 
We  do  not  think  so.     The  language  of  the  first  clause  of  the 


Digiti 


zed  by  Google 


W.  Va.]  State  v.  Harman.  467 

section  is  that  title  vests  in  the  described  person,  "for  so 
much  thereof  as  such  person  has,  or  shall  have  had,  actual 
continuous  possession  of,  under  color  or  claim  of  title  for  ten 
years,  and  who  or  those  under  whom  he  claims  shall  have 
paid  the  state  taxes  thereon  for  any  five  years  during  such 
possession."  Now,  that  language  applies  to  possession 
present  or  future  by  the  use  of  the  present  and  future  perfect 
tenses.  The  words,  "shall  have  had,"  go  back  anterior 
to  the  adoption  of  the  constitution  and  go  forward  to  the 
future.  How  can  we  think  for  a  moment  that  this  clause 
intended  to  confine  the  transfer  to  persons  having  such  pos- 
session at  the  adoption  of  the  constitution,  or  who  had  made 
payment  of  taxes  prior  thereto?  Would  it  not  defeat  the 
policy  of  the  provision  for  transfer  to  say  that  in  all  the 
future  no  title  forfeited  after  the  date  of  the  constitution 
should  be  passed  to  a  person  in  the  future  coming  under  the 
first  clause?  It  would  be  unreasonable,  defiant  of  the  letter 
and  the  plain  intent  of  that  clause.  Or  to  say  that  the 
transfer  must  take  place  at  the  instant  of  the  forfeiture 
would  be  equally  ureasonable  and  contrary  to  the  letter  and 
spirit  of  the  clause.  To  say  that  a  title  is  forfeited  to  the 
State  today,  and  then  say  that  another  claim  of  title  which  a 
year  hence,  or  at  any  time  hence,  has  had  such  possession 
and  paid  such  taxes  cannot  get  the  benefit  of  the  forfeited 
title,  is  contrary  to  the  letter,  purpose  and  policy  of  the 
clause.  It  is  intended  to  be  an  ordinance,  a  law  operating  in 
all  the  future,  and  taking  hold  of  events  in  the  future.  The 
third  clause  gives  the  state  title  to  the  described  person  "for  so 
much  of  said  land  as  such  person  shall  have  had  claim  to  and 
actual  continuous  possession  of,  under  color  of  title,  for  any 
five  successive  years  after  the  year  1865,  and  have  paid  all 
state  taxes  charged  and  chargeable  thereon  for  said  period." 
Here  the  future  perfect  tense  is  again  used,  "shall  have  had," 
covering  past  and  future  time.  And  does  it  not  say  "any  five 
successive  years  after  the  year  1865"?  No  matter  when  the 
forfeiture  occurs.  Under  that  clause,  and  under  the  first 
clause,  whenever  it  happens  that  another  title  complies  with 
the  requirement  of  that  clause  the  transfer  comes.  But 
it  is  said  that  if  we  hold  that  the  transfer  is  not  limited  to 
the  very  moment  of  forfeiture,  but  another  title  after- 
wards having  capacity  to  take  can  take  the  forfeited  title  at 
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a  later  date,  these  provisions  of  section  3,  Art.  13,  would 
run  counter  to  the  fourteenth  amendment  to  the  Constitution 
of  the  United  States,  because  depriving  the  former  owner  of 
a  right  of  property  without  due  process  of  law.  It  is  said 
that  if  a  forfeiture  and  transfer  occur  at  the  same  instant, 
then  there  would  be  no  violation  of  the  federal  constitution. 
This  argument  rests  on  the  theory  that  when  a  forfeiture 
occurs  there  is  vested  in  the  former  owner  a  right  of  redemp- 
tion l^fore  a  decree  subjecting  the  land  to  sale  as  forfeited, 
and  that  this  right  of  redemption  is  a  vested  right  of  prop- 
erty, full  fledged  from  the  moment  of  forfeiture,  and  thus 
antedates  the  right  of  transfer  of  the  forfeiture  which  follows 
conditions  afterward  occuring  and  inchoate  only  at  the  time 
of  the  forfeiture  or  afterwards.  The  answer  to  this  is,  that 
the  right  of  transfer  was  put  into  the  constitution  as  a  right 
conferred  by  it,  and  no  right  of  redemption  is  found  in  it. 
The  right  of  redemption  is  found  first  in  a  statute  i)assed 
after  the  Constitution,  November,  1873.  Acts  1872-73,  chai)- 
ter  134,  section  13.  Therefore  this  right  of  transfer  is  para- 
mount to  that  right  of  redemption.  Moreover,  this  statute 
right  of  redemption,  by  the  very  terms  of  the  act,  is  made 
subordinate  to  the  right  of  a  transfer  of  a  forfeited  title 
given  by  Art.  13,  section  3,  because  section  17,  chapter  105, 
Code,  makes  the  redemption  not  good  to  effect  any  right 
vested  in  another  person  by  transfer  under  section  3  of  Art. 
13.  So  did  said  act  of  1873.  The  very  letter  of  the  law 
under  which  this  redemption  right  is  claimed  makes  it  sub- 
ordinate to  the  right  of  a  claimant  to  transfer  of  the  forfeited 
title.  Seeing  that  it  would  not  do  to  rest  this  right  of  re- 
demption upon  statute  law%  endeavor  is  made  by  counsel  to 
give  it  origin  from  the  constitution  by  relying  on  section  39 
of  Art.  6.  That  section  prohibits  the  passage  of  special  acts, 
among  other  things  for  remitting  forfeitures  and  releasing 
title  to  forfeited  land.  What  has  that  to  do  with  this  ques- 
tion? This  right  of  redemption  finds  no  origin  in  the  Con- 
stitution, as  does  the  right  to  claim  a  transfer  of  forfeited 
title;  but  it  originated  in  a  statute  passed  after  the  Constitution, 
thus  giving  the  right  to  transfer  superior  claim  to  the  right 
of  redemption,  even  if  the  act  allowing  redemption  did  not 
itself  in'words"make  it  subject  to  the  right  of  transfer.  How 
can  this  right  of  redemption  be  made  to  soar  higher  than  the 
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flight  allowed  it  by  the  statute  under  which  it  exists?  This 
right  of  redemption,  though  we  give  it  the  property  quality, 
is  subordinate  to  the  right  of  transfer,  and  therefore,  the 
Constitution  in  giving  this  right  of  transfer  does  not  deprive 
the  former  owner  or  any  one  claiming  the  right  of  redemp- 
tion of  property.  This  section  of  the  Constitution  has  been 
held  not  repugnant  to  the  Federal  Constitution  in  Km(/  v. 
MulUn,  171  U.  S.  404,  and  State  v.  Spanagle,  45  W.  Va. 
415,  and  no  distinction  of  this  kind  as  to  limitation  of  tlie 
time  of  transfer  was  suggested.  The  Constitution,  sec- 
tion 6,  Art.  13,  declares  forfeiture  for  omission,  and  at  the 
same  time  the  article  grants  the  forfeited  land  to  the  other 
claimant;  both  forfeiture  and  transfer  come  of  the  same  birth, 
the  one  equally  binding  as  the  other,  and  no  right  of  redemp- 
tion given.  Statute  law  could  not  give  redemption  to  the 
prejudice  of  the  right  to  a  transfer,  even  though  the  taking 
title  come  later  to  the  circumstances  enabling  it  to  take  a 
transfer.  Where  the  right  to  take  the  l3enefit  of  the  for- 
feiture is  present,  the  right  to  redeem  is  not.  Right  to 
redeem  exists  only  where  the  right  to  transfer  does  not. 

I  have  endeavored  to  show  that  the  Flat- top  trustees  acquired 
title  by  transfer  of  the  forfeited  title  under  section  3,  Art. 
13,  of  the  Constitution.  That  does  not  involve  the  question 
of  adverse  possession.  We  hold,  however,  that  the  trustees, 
by  reason  of  such  possession  as  above  stated,  have  title  to  the 
forfeited  land  under  the  statute  of  limitation.  The  Code, 
section  20,  chapter  35,  enacts  that,  ''Every  statute  of  limita- 
tion, unless  otherwise  expressly  provided,  shall  apply  to  the 
state."  This  does  away  with  the  maxim  "No  time  runs 
against  the  King"  or  State.  This  being  wild  land,  not  land 
used  in  administration  of  government,  the  statute  runs 
against  the  state.  Foley  v.  County  Courts  54  W.  Va.  16. 
The  statute  took  title  out  of  the  state,  and  vested  it  in  the 
trustees  and  for  this  reason  the  state  could  not  ask  a  sale,  as 
it  did  not  own  the  land.  Atl*!ni<  v.  Spvr/ock^  46  W.  Va. 
139;  Parkei^shurg  v.  Sdndtz,  43  Id,  470. 

The  position  is  taken  by  counsel  that  the  tax  deeds  under 
which  the  trustees  make  color  and  claim  of  title  under 
section  3,  Art.  13,  Constitution,  and  the  statute  of  limitation, 
do  not  make  good  color  and  claim.  This  position  is  utterly 
untentable.     They  are  formal  papers,  giving  boundary  and 
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description,  purporting:  to  pass  legal  title,  and  per  se  import- 
ing claim  of  ownership  and  importing  adverse  possession 
prima  facie.  Ketchum  v.  Spurlocl\  34  W.  Va.  597.  *'Any 
written  instrument,  however  defective,  or  imperfect,  no 
matter  for  what  cause  invalid,  purporting  to  sell,  transfer  or 
convey  title  to  land,  which  shows  the  nature  and  extent  of 
the  party's  claim,  constitutes  color  of  title  within  the  mean- 
ing of  the  law  of  adverse  possession."  MnUiii  v.  Carper^  37 
W.  Va.  216;  Swa7i  v.  Thayer,  36  Id.  46;  Bennett  v.  Pierce, 
50  Id.  604;  Waldro^i  v.  Harvey,  54  Id.  608,  (46  S.  E.  603). 
"It  is  settled  law  that  a  tax  deed,  though  void,  constitutes 
good  color  of  title."  Bryant  v.  Grrove,  42  W.  Va.  16; 
Flanagan  v.  Qrimmet,  10  Grat.  421;  1  Cyc.  1095;  Lenisv. 
White,  (Va.)  20  S.  E.  831.  On  the  same  principle  it  is 
clearly  good  "color"  and  "claim"  of  title  under  section  3, 
Art.  13. 

It  is  clear  that  the  claim  of  the  trustees  is  superior  in  jus- 
tice and  real  merit,  because  they  and  those  under  whom  they 
derive  title  had,  at  the  time  of  the  decree,  paid  taxes  of 
thirty  years,  kept  possession,  acted  in  actual  good  faith  in 
their  title.  While  the  state  slept  a  sleep  of  nineteen  years 
before  setting  up  title  under  the  forfeiture,  or  attacking  the 
tax  sale,  and  the  former  owners  slept  a  sleep  longer  than 
that  of  Rip  Vanwinkle,  paying  not  a  cent  of  taxes  in  twenty- 
seven  years.  We  think  the  higher  title,  in  justice  and  law, 
demands  the  decree  of  the  circuit  court  be  affirmed. 

Afirmed. 

CHARLESTON 

FuLMER  Coal  Co.  r.  Morgantown  and  King  wood  Rail- 
road Company. 

Submitted  March  7,  1905.     Decided  March  28,   1905. 

1.  Continuance— //i  DMcretion  of  Trial  Court. 

The  action  of  a  trial  court,  in  passing  upon  a  motion  for  a  con- 
tinuance, will  not  be  reversed,  unless  plainly  wrong,    (p.  474.) 

2.  Depositions — Refusal  to  Read. 

A  case  where  the  court  properly  refused  to  read  depositions  taken 
during  the  term,  and  after  the  cause  had  been  submitted  for 
decision  upon  its  merits,    (p.  474.) 


Digiti 


zed  by  Google 


W.  Va.]      Fulmer  Coal  Co.  v.  Railroad  Co.  471 

3.     Pleading — Afflrmatire  Relief  Anked  in  Anstcer — Burden  of  Proof. 

Where  an  answer  is  filed  praying  for  affirmative  relief,  and,  in 
addition  to  denying  the  allegations  of  the  bill,  sets  up  only  such  new 
matter  as  could  be  set  up  in  defense  to  plaintiff's  bill,  no  special 
reply  under  section  35,  chapter  125,  Code,  is  required,  but  a 
general  replication  puts  defendant  upon  proof  of  such  new  matter, 
(p.  478.) 

Cox,  Judge,  Absent. 

Appeal  from  Circuit  Court,  Monongalia  County. 

Bill  by  the  A.  C.  Fulmer  Coal  Company  against  the  Mor- 
gantown  and  Kingwood  Railroad  Company.  Decree  for 
defendant  and  plaintiff  appeals. 

ModliiecL 

H.  M.  Russell  and  Goodwin  &  Reay,  for  appellants 
W.  S.  Meredith  and  Cox  &  Baker,  for  appellee. 

Sanders,  Judge: 

On  the  30th  day  of  January,  1904,  the  appellant  presented 
its  bill  to  the  Judge  of  the  circuit  court  of  Monongalia  county, 
in  vacation,  alleging  that  on  January  26th,  1902,  an  agreement 
was  entered  into  between  George  C.  Sturgiss,  the  Morgan- 
town  and  Kingwood  Railroad  Company,  and  A.  C.  Fulmer, 
by  which  Sturgiss  leased  to  Fulmer  all  the  coal  underlying  a 
tract  of  land  owned  by  him  in  Monongalia  county,  at  a  stip- 
ulated royalty;  that  under  the  contract,  which  was  afterwards 
assigned  by  Fulmer  to  the  appellant,  the  raining  of  coal  was 
to  begin  on  the  1st  day  of  May,  1902,  by  which  time  the 
railroad  company  agreed  to  construct  a  branch  line  from  its 
main  line  to  the  land  covered  by  the  agreement,  for  the  pur- 
pose of  transporting  the  coal  mined  from  said  lease;  that  soon 
after  the  making  of  the  contract,  Fulmer  made  arrangements 
to  carry  it  out  on  his  part;  that  the  defendant  constructed  its 
branch  from  its  main  line  to  the  land  which  Fulmer  had 
leased,  as  it  had  agreed  to  do,  and,  for  a  short  time  after 
mining  had  begun,  it  transported  the  coal  mined  by  the  plain- 
tiff; but  that  the  business  of  the  plaintiff  had  not  progressed 
very  far  until  the  railroad  began  to  break  its  agreement,  and 
failed  to  furnish  the  cars  necessary  for  the  transportation  of 
said  coal,  and  finally  substantially  abandoned  the  operation 
of  its  said  branch.  The  bill  prayed  that  the  defendant  might 
be  required  to  carry  out  its  agreement,   and  an   injunction 
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was  jjranteJ  by  the  Judgfe  of  the  circuit  court,  restraining 
the  defendant  from  abandoning  the  l>ranch  railroad,  and  from 
disturbing  or  removing  any  part  of  it  until  the  further  order 
of  the  court. 

The  defendant  filed  its  answer  at  March  rules,  1904:,  deny- 
ing mast  of  the  material  allegations  of  the  bill,  and  setting 
up  the  fact  that  on  the  21st  day  of  August,  1903,  George  C. 
Sturgiss  and  A.  C.  Fulmer  entered  into  another  contract,  by 
which  it  was  agreed  that  the  minimum  amount  of  coal  to  ]>e 
mined  as  provided  in  the  contract  of  January  26,  1902,  was 
to  h^  made  dependent  upon  the  ability  of  Fulmer  and  Stur- 
giss and  the  railroad  companies  that  might  engage  in  the 
transportation  of  coal  and  coke  from  the  mines  opei*ated  by 
Fulmer,  to  furnish  cars  in  sufficient  number  for  the  use  of 
Fulmer  in  the  shipment  of  coal  and  coke  from  his  said  mines, 
and  that  the  railroad  company  was  not  a  party  to  said  con- 
tract, and  that  Sturgiss  had  no  right  to  act  for  it  in  the  mak- 
ing thereof.  The  defendant  also  exhibited  a  resolution  of  its 
stockhoklers,  passed  on  Noveml>er  7,  1903,  declaring  that  the 
company  would  no  longer  operate  said  branch  railroad,  on 
account  of  the  abandonment  of  the  contract  by  Fulmer:  and 
the  answer  prayed  that  the  contract  be  declared  null  and  void; 
that  the  relief  prayed  for  in  the  plaintiff \s  bill  be  denied;  that 
the  injunction  be  dissolved;  that  the  answer,  for  the  purpose 
of  the  affirmative  relief  prayed  for,  be  treated  as  a  cross 
b;ll,  and   for  general  relief. 

After  the  answer  was  filed,  nothing  further  wa«  done  in 
the  cause  until  the  first  day  of  the  June  term  of  the  circuit 
court,  June  14,  1904,  on  which  date  the  defendant  gave  writ- 
ten notice  to  the  plaintiff  that  it  would,  on  June  18,  move 
the  court  to  dissolve  the  injunction,  and  also  move  to  submit 
the  cause  for  hearing,  and,  on  June  18,  the  defendant  made 
such  motion,  and  the  plaintiff,  by  its  counsel,  stated  that  it 
de^iired  to  file  an  affidavit  for  a  continuance  of  the  cause, 
and,  on  motion  of  the  plaintiff,  leave  was  granted,  it  until 
Montlay  morning,  Junt  20,  1904,  to  file  said  affidavit  and  the 
further  hearing  of  the  motion  to  sulmiit  the  cause  and  dissolve 
the  injunction  was  continued  until  a  future  day  of  the  term. 
On  the  23rd  day  of  June,  1904,  both  parties  appeared  in 
court,  and  the  defendant  insisted  upon  its  motion  theretofore 
made  to  submit  the  cause  for  hearing  upon  its  merits  and  to 
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dissolve  the  injunction,  and  thereupon  the  plaintiif  moved  the 
court  to  continue  the  hearing  of  the  cause  for  the  purpose  of 
enabling  it  to  take  depositions  in  support  of  the  allegations 
of  its  bill,  and  filed  in  support  of  said  motion  several  affidavits. 
The  motion  of  the  plaintiff  to  continue  the  cause  was  over- 
ruled, and,  on  motion  of  the  defendant,  the  cause  was,  by  an 
order  entered,  submitted  to  the  court  for  hearing  and  deter- 
mination upon  its  merits,  upon  the  bill  of  the  plaintiff  and 
exhibits  filed  therewith,  the  answer  of  the  defendant  and 
-exhibits  filed  therewith,  and  general  replication  to  said 
answer,  then  filed  by  leave  of  court,  and  upon  the  orders  and 
decrees  theretofore  entered,  and  the  court  fixed  Wednesday, 
June   29,  to   hear    arguments   of   counsel. 

After  the  case  had  l)een  set  for  argument,  the  plaintiff  gave 
notice  that  it  would  take  depositions  of  witnesses,  and  on 
Saturday,  June  25th,  began  the  taking  of  depositions,  which 
were  completed  on  the  following  Monday;  and  on  tTune  30th 
the  plaintiff  tendered  tlu>  depositions,  and  asked  that  they  Ix? 
read.  Objection  was  made  by  the  defendant  to  the  reading . 
of  the  depositions  on  the  ground  that  they  were  taken  after 
the  motion  of  the  plaintiff  for  a  continuance  of  the  cause  had 
been  overruled,  and  after  the  cause  was  submitted  for  decis- 
ion, and  for  other  reasons.  The  court  sustained  the  excep- 
tions to  the  depositions,  and  refused  to  allow  same  to  be 
read.  The  plaintiff  asked  for  a  continuance  in  order  to 
retake  said  depositions,  but  this  was  refused.  And  the  court, 
proceeding  to  determine  the  case,  dissolved  the  injunction 
awarded  in  vacation,  dismissed  the  plaintiff's  bill,  and  cancel- 
ed the  contract  first  above  mentioned,  as  prayed  for  in  the 
defendant's  answer;  and  from  this  decision  the  plaintiff 
appealed. 

The  plaintiff  complains  of  the  action  of  the  circuit  court  in 
overruling  its  motion  for  a  continuance  of  the  cause  and  in 
refusing  to  read  its  depositions. 

It  will  ba  observed  that  the  bill  was  filed  at  February  rules, 
and  the  answer  of  the  defendant  was  promptly  filed  at  the 
next  rules,  and  nothing  further  was  done  in  the  cause  until 
the  next  June  term  of  the  court,  and  on  the  first  day  of  said 
term,  it  being  the  14th  day  of  June,  the  defendant  gave  notice 
to  plaintiff  that  on  the  18th  day  of  June  it  would  move  the 
court  to  dissolve  the  injunction  and  submit  the  case  for  hear- 
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ing,  and  on  the  last  named  date  the  defendant  did  move  to 
dissolve  the  injunction  and  to  submit  the  cause  upon  its  merits, 
and  at  this  time  the  defendant  asked  to  have  the  hearing 
upon  the  merits  of  the  cause,  continued,  and  tendered  in  sup- 
port of  said  motion  several  affidavits.  The  motions  were 
passed  upon  on  the  23rd  day  of  June,  1904,  at  which  time  an 
order  was  mide  refusing:  to  continue  the  cause,  and  submit- 
ting the  sam3  for  final  hearing  upon  its  merits,  and  fixing 
June  29th  as  the  tima  for  the  argum3nt  thereof,  After  the 
cause  had  been  submitted  and  a  day  fixed  for  the  argument, 
the  plaintiff  proceeded  to  give  notice  and  take  depositions,  on 
the  25th  and  27th  days  of  tJune,  and  on  the  30th,  when  the 
defendant  asked  to  proceed  with  the  hearing  and  argument, 
the  plaintiff  presented,  and  asked  to  have  read  upon  the  hear- 
ing, said  depositions,  to  the  reading  of  which  the  defendant 
objected,  and  filed  five  exceptions  to  the  same,  endorsed  on 
the  depositions.  The  exceptions  to  the  depositions  were  sus- 
tained, and  the  court  declined  to  read  them  upon  theheaiing. 
The  only  excuse  the  plaintiff  offers  for  not  having  taken  the 
depositions  and  not  being  ready  to  submit  the  cause  is  that  it 
was  misled  by  the  defendant;  that  its  agents,  officers  and  ser- 
vants induced  the  plaintiff  to  believe  that  the  case  would  be 
settled,  and  no  depositions  would  te  required.  The  Judge  of 
the  circuit  court  handed  down  a  written  opinion  in  this  cause, 
in  which  he  says:  "If  this  contention  were  sustained  by  the 
proof,  the  plaintiff  would  be  entitled  to  a  continuance,  or  even 
to  have  the  depositions  read  at  this  time,  but  the  proof  dis- 
closes no  such  facts,"  and,  upon  an  examination  of  the  affida- 
vits, we  are  forced  to  the  same  conclusion  reached  by  the  cir- 
cuit court.  Therefore,  this  contention  of  the  plaintiff,  being 
without  proof  to  support  it,  and  being  the  only  reason  given 
for  the  continuance,  the  court  committed  no  error  in  overrul 
ing  this  motion.  The  plaintiff  had  more  than  two  montlis 
after  the  defendant's  answer  was  filed,  within  which  to  take 
its  depositions.  It  not  only  did  not  take  any  depositions,  but 
the  record  fails  to  disclose  that  the  slightest  effort  was  made 
to  do  so,  and  there  is  no  excuse  given  why  it  was  not  done. 
It  certainly  would  be  a  very  dangerous  rule  for  this  Court  to 
lay  down,  to  say  that  a  circuit  court  had  committed  a  reversi 
ble  error  in  refusing  to  continue  a  case,  where  the  issue  had 
been  made  up  at  rules,  and  after  which  the  plaintiff  had  been 
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given  more  than  two  months  within  which  to  take  depositions, 
when  the  plaintiff  offers  no  excuse,  and  shows  no  diligence 
on  his  part.  "Inasmuch  as  evidence  in  chancery  in  many  jur- 
isdictions, as  in  Virginia  and  West  Virginia,  for  instance,  is 
brought  into  court  by  means  of  depositions,  and  as  deposi- 
tions can  be  taken  in  the  Virginias  at  any  time  and  anywhere 
after  the  bill  has  been  filed,  the  continuance  of  a  cause  to  en- 
able a  party  to  take  proof,  must  necessarily  depend  upon  the 
question  whether  it  could  have  been  procured  by  taking  the 
deposition  or  depositions,  by  the  use  of  due  diligence,  before 
the  case  is  called  for  hearing;  and  in  cases  of  this  character 
the  courts  must  be  governed  by  the  varying  facts  in  each  par- 
ticular case.  The  affidavit  in  such  case  ought  to  show  the 
name  of  the  witness  whose  evidence  is  desired;  that  l^ie  evi- 
dence of  such  witness  is  material;  that  the  party  asking  for 
the  continuance  cannnot  prove  the  same  facts  by  any  other 
witness,  and  that  he  cannot  safely  have  the  cause  heard  in  the 
absence  of  such  evidence,  and  that  he  has  used  due  diligence 
to  procure  the  deposition  of  such  witness,  setting  forth  the 
facts  constituting  such  diligence."  Hogg's  Eki.  Pro.,  sec- 
tions 466  and  473;  Buster  v.  Ilollund,  27  W.  Va.  535;  WIU 
Hon  V.  KocJdein^  1  W.  Va.  145;  Toinphini<  v.  Burgess^  2  W. 
Va.  187;  Dlmmey  v.  R.  R.  Co.,  27  W.  Va.  32;  Na^li  v.  Up- 
per Appomattox  Co,,  5  Grat.  332;  Myers  v.  Trice,  86  Va.  835. 
Upon  any  ground,  and  under  all  the  circumstances  surround- 
ing the  case,  the  matter  of  continuance  rests  in  the  sound  dis- 
cretion of  the  trial  court,  and  unless  it  clearly  appears  that 
such  discretion  has  been  abused,  the  action  of  the  court  in 
overruling  a  motion  for  a  continuance  will  not  be  disturbed. 
Marrnet  v.  Archibald,  37  W.  Va.  778;  Smith  v.  Knight,  14 
W.  Va.  749;  Riddle  v.  McGinnis,  22  W.  Va.  253;  Davis  v. 
Walker,  7  W.  Va.  447;  Ilarman  v.  Ho^oe,  27  Grat.  676. 

What  has  been  said  as  to  the  continuance  also  applies  to 
the  ruling  of  the  court  in  refusing  to  read  the  depositions. 
But  the  plaintiff  insists  that  under  section  35,  chapter  130, 
Code,  the  depositions  should  have  been  read.  This  section 
provides:  "In  a  suit  in  equity,  a  deposition  may  be  read  if 
returned  before  the  hearing  of  the  cause,  although  after  an 
interlocutory  decree,  if  it  be  as  to  a  matter  not  thereby  ad- 
judged, and  be  returned  before  a  final  decree."  At  the  time 
the  depositions  were  asked  to  be  read,  there  had  been  no  in- 
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terlocutory  decree  entered  in  the  cause,  and  that  statute  may, 
therefore,  be  read  without  re^jard  to  that  portion  which  re- 
lates to  an  interlocutory  decree,  and,  read  in  that  way,  it  pro- 
vides that  any  deposition  may  be  read  if  returned  before  the 
hearing  of  the  cause,  and  before  final  decree.  This  statute 
has  been  construed  by  the  court  of  appeals  of  Virginia,  in 
Richardmn  v.  Dublny  etal.^  33  (irat.  730,  and  also  by  this 
Court  in  the  case  of  Bmter  v.  UoUand,  '27  W.  Va.  510.  "If 
no  interlocutory  decree  has  been  rendered,  or  even  though 
one  has  been  rendered,  a  deposition  taken  and  returned  be- 
fore a  final  hearing  as  to  any  matter  not  adjudicated  wat/  he 
read.  But  the  right  is  not  an  absolute  right.  The  statute 
does  not  say  that  the  deposition  shall  be,  but  it  mai/  be  read. 
Such  a  construction  would  be  but  a  premium  for  negligence 
and  would  place  it  in  the  power  of  one  or  the  other  of  the 
parties,  in  many  cases  to  protract  litigation  almost  indefinite- 
ly. Whether  testimony  thus  delayed  will  be  heai-d,  must  in 
every  caise  depend  upon  a  sound  judicial  discretion  to  te  exer- 
cised upon  the  facts  of  the  case,  the  nature  of  the  evidence, 
the  reasons  given  for  the  delay,  and  a  variety  of  circum- 
stances which  must  l)e  adjudged  as  they  arise.  The  maxim 
that  the  law  assists  those  who  are  vigilent,  not  those  who 
sleep  over  their  rights,  applies  not  only  to  the  operation  of 
statutes,  but  to  the  action  of  suitors  in  the  conduct  of  their 
cases."     lilchardmn  v.  Duble^  et  aL^  snjrra, 

''But  as  to  any  matter  not  adjudicated,  if  the  deposition  \^ 
taken  and  returned  upon  a  final  hearing,  it  ?//flr.?/beread;  but 
the  right  to  have  it  read  is  not  an  absolute  right.  This  stat- 
ute does  not  say  that  the  deposition  shall  be  read,  but  only 
says  it  inay  be  read."     Bmter  v.  Holland^  27  W.  Va.  537. 

In  the  case  here,  the  depositions  were  taken  during  the 
term  of  court  at  which  the  case  was  tried,  and  the  notice  to 
take  was  not  given  until  after  the  court  had  overruled  the 
motion  to  continue,  and  the  case  had  been  actually  submitted 
for  decision,  by  an  order  entered  showing  that  fact.  The 
statute  certainly  does  not  mean  when  it  says,  "returned  be- 
fore the  hearing  of  the  cause,  and  before  final  decree,"  to 
authorize  a  party  to  the  cause,  after  the  cause  has  been  act- 
ually submitted  for  decision,  to  then  proceed  to  take  deposi- 
tions, with  the  absolute  right  to  have  them  read.  If  the  re- 
quest to  read  the  depositions  in  this  case  had  l)een  granted,  it 
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would  necessarily  have  compelled  the  defendant  to  take  a  con- 
tinuance of  the  cause,  thereby  permitting  the  plaintiff  to  force 
a  continuance,  which  the  court  had  already  very  properly 
ruled,  that  it  was  not  entitled  to.  In  a  proi^er  case,  a  deposi- 
tion taken  during  the  term  of  court  at  which  the  case  is  tried 
should  be  read,  but,  when  this  is  asked  to  be  done,  strong 
and  cogent  reasons  should  be  given  for  not  having  procured 
the  evidence  sooner;  but  I  doubt  if,  in  any  case,  a  deposition 
should  be  read  when  taken  after  a  motion  to  continue  has 
been  overruled,  and  the  case  submitted  for  hearing  upon  its 
merits.  The  reading  of  a  dei)osition  taken  at  such  time 
would,  in  most  cases,  force  the  opposite  party  to  take  a  con- 
tinuance for  time  to  reply,  and  a  continuance  might  seriously 
injure  such  person.  The  court  must  consider  the  interest  of 
lx)th  sides  to  the  controv^ersy.  It  often  happens  that  delays 
are  ruinous.  The  law  does  not  and  should  not  prevent  a  dep- 
osition from  being  read  simply  because  taken  at  the  term  at 
which  the  cause  is  to  Ix^  heard,  but  whether  or  not  such  de- 
layed testimony  can  l>e  read  must  depend  upon  the  sound  judi- 
cial discretion  of  the  chancellor,  to  be  exercised  upon  the 
facts  of  the  case,  the  nature  of  the  evidence,  the  reasons  for 
the  delay,  and  all  the  circumstances  of  the  case. 

This  brings  us  to  the  consideration  of  the  case  upon  its 
merits;  first,  upon  the  state  of  the  pleadings,  should  the  plain- 
tiff's bill  have  been  dismissed;  and,  second,  was  the  defendant 
entitled  to  have  the  contract  canceled.  This  being  a  suit  for 
the  specific  performance  of  a  contract  with  dependent  coven- 
ants, it  became  necessary  in  the  bill  to  allege  the  performance 
thereof  on  the  part  of  the  plaintiff,  and,  if  not  performed,  its 
willingness,  readiness  and  ability  to  do  so;  and  also  the  fail- 
ure of  the  defendant  to  execute  it  on  its  part.  These  allega- 
tions being  made,  and  being  material  and  necessary  allega- 
tions for  the  enforcement  of  the  contract,  the  burden  was  up- 
on the  plaintiff  to  prove  its  bill  in  all  of  its  material  parts 
when  denied  by  the  defendant,  and  the  defendant  in  its  answer 
denied  enough  of  the  material  allegations  of  the  bill  to  call 
upon  the  plaintiff  for  the  proof  thereof  before  it  could  have 
a  favorable  decree;  and  the  bill  being  without  proof  to  sup- 
port it,  the  court  committed  no  error  in  dismissing  it. 

As  to  the  cancellation  of  the  contract,  it  has  been  noted  in 
another  connection  that  the  plaintiff  filed  a  general  replica- 
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tion  to  the  defendant's  answer,  and  it  claims  that  this  put  the 
defendant  upon  proof  thereof,  and  that  there  was  no  neces- 
sity that  it  should  file  a  special  reply  in  writing  under  section 
35,  chapter  125,  of  the  Code,  because  the  plaintiff's  claim  for 
affirmative  relief  was  based  altogether  on  its  denial  of  the 
statements  which  were  specifically  made  in  the  bill.  As  to 
whether  or  not  the  defendant  set  up  such  new  matter  in  its 
answer  as  would  entitle  it  to  have  the  contract  canceled,  it  is 
not  material  to  decide,  because  if  such  new  matter  would 
authorize  the  cancellation  of  the  contract,  still,  under  the  de- 
cisions of  this  State,  the  facts  set  forth  in  its  answer  are  not 
such  as  call  for  a  special  reply  in  writing,  and,  not  being  such, 
when  the  general  replication  was  filed,  the  defendant  was 
called  upon  for  proof  of  such  allegations,  and  no  proof  being 
offered,  the  court  could  not  grant  the  affirmative  relief  prayed 
for.  It  has  been  held  by  this  Court  that  while  as  a  general 
rule  in  chancery  practice  an  answer  to  a  bill  can  only  pray 
for  a  dismissal  of  the  bill,  and  not  for  affirmative  relief,  on 
new  matter  presented  by  it,  that  being  a  proper  subject  for  a 
cross  bill,  yet,  under  our  practice,  there  are  certain  excep- 
tions to  this  rule,  outside  of  answers  under  section  35,  chapter 
125,  Code,  and  in  such  cases  no  special  reply  to  such  ordinary 
answer  is  necessary,  and  its  matter  is  not  taken  for  true 
under  general  replication;  and  that  in  such  cases  relief  may 
be  given  the  defendant  on  such  ordinary  answer  against  the 
plaintiff.  It  seems  that  the  proper  deduction  from  the  cases 
is  that  if  the  defense  is  such  as  could,  under  the  practice  be- 
fore the  statute,  have  been  made  by  answer,  no  reply, 
under  the  statute,  is  necessary  to  an  answer  containing  such 
matter. 

The  matter  set  up  in  the  defendant's  answer  is  certainly 
such  as  could  have  been  made  in  defense  to  the  plaintiff's  bill 
before  such  statute;  and,  therefore,  if  it  is  such  as  would 
authorize  the  cancellation  of  the  contract,  still  it  could  have 
been  set  up  in  the  answer  in  defense  to  the  plaintiff's  bill. 
Before  the  passage  of  section  5,  chapter  125,  Code,  in  a  suit 
brought  for  the  specific  performance  of  a  contract,  there  is 
no  reason  why  an  answer  could  not  have  been  filed  setting  up 
the  failure  and  inability  on  the  part  of  the  plaintiff  to  exe- 
cute its  contract,  and  asking  for  a  rescission  and  cancellation 
thereof;  and,  when  this  is  done,  it  needs  no  special  reply,  but 
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the  general  replication  puts  the  defendant  upon  proof  of  the 
allegations.  The  case  of  Goff  v.  Price^  42  W.  Va.  384,  was 
a  suit  brought  for  the  sale  of  real  estate  to  enforce  the  pay- 
ment of  the  purchase  money  thereon,  in  which  an  answer  was 
filed  alleging  that  the  title  was  not  good,  and  asking  for  a 
rescission  of  the  deed  and  a  cancellation  of  the  notes,  and  the 
Court,  in  this  case,  held  that  it  was  a  mere  matter  of  defense, 
available  by  ordinary  answer  before  this  statute,  even  though 
such  answer  called  for  a  rescission  of  the  contract  or  deed, 
and,  therefore,  needed  no  special  reply,  and  cited  the  cases  of 
Cunningham  v.  Hedinck^  23  W.  Va.  579,  and  Fouty  v.  Poar^ 
35  W.  Va.  70,  from  which  it  may  te  seen  that  while  such  de- 
fense may  be  the  subject  of  a  cross  bill,  yet  it  could,  before 
the  statute,  have  been  made  by  answer,  and  that  where  such 
defense  could  be  made  by  answer  before  the  statute,  no  reply, 
under  the  statute,  is  necessary  to  an  answer  containing  such 
matter. 

The  defendant's  answer  not  calling  for  a  special  reply,  then 
the  rule  to  be  applied  is,  that  where  a  cause  is  set  down  for 
hearing,  on  bill,  answer  and  replication,  without  proof,  the 
answer  will  be  taken  for  true  only  so  far  as  it  is  responsive 
to  the  allegations  of  the  bill.  If  it  sets  up  new  matters  by 
way  of  defense  or  avoidance  of  the  plaintiflf's  demand,  such 
matters  must  be  proved,  or  they  will  not  be  considered. 

The  circuit  court  committed  no  error  in  dismissing  the 
plaintiff's  bill,  but  should  have  left  the  parties  to  their  rem- 
edy at  law,  and  should  not  have  cancelled  the  contract. 
Therefore,  the  final  decree  herein  is  modified  so  as  to  dismiss 
the  plaintiff's  bill,  without  prejudice  as  to  any  remedies 
which  the  parties  may  have  at  law,  and  refusing  to  cancel  the 
contract;  and,  as  so  modified,  is  affirmed. 

ModiHed. 
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Crim  (4  al  r.  Talbott  f4  uL 
Submitted  January  12,  1905.     Decided  March  28,  1905. 

1      Husband  and  Wikk—  Oeditor  of  HuHbaiuK 

Where  a  liusband  buys  land  in  his  own  name  and  suit  is  brought 
by  his  creditor  to  subject  the  land  to  the  payment  of  the  husband's 
debts,  the  uncorroborated  evidence  of  the  husband  is,  alone,  insuf- 
ficient to  establish  an  express  trust  in  favor  of  his  wife  in  such  land 
arising?  by  parol  ajrreement  between  such  husband  and  wife.  (p. 
48G) 

2.  Hl^SBAND  AND  WiFK-  Mulu   Flfhji   PrvMithttil. 

In  such  case  there  is  prinm  farie  a  presumption  of  mala  Jides  sls io 
such  a^'reement.     (j).  487.) 

3.  Husband  and  Wifk — Prmmuption  of  (riff. 
In  such  case  when  it  is  shown  that  the  wife  furnished  to  the  hus- 
band part  of  the  purchase  money  paid  by  him  for  the  land  there 
is  prima  facie  a  presumption  that  the  money  furnished  by  the  wife 
was  intended  as  a  ^ift  to  the  husband,     (p.  487.) 

4a     Husband  and  WivK  —  ficj^ulfinf/  Tntnt—Eridenrr. 

No  resulting  trust  can  be  raised  in  favor  of  a  wife  from  the  pay- 
ment by  her  of  a  part  of  the  purchase  money  on  land  bought  by  her 
husband  in  his  own  name,  unless  it  is  shown  with  certainty  and  ex- 
actness, what  part  of  the  purchase  money  was  paid  by  her.  (p. 
488) 

5.     PRiNCirAi.  AND  SuHKTV — Subrogation — State  a  Party  to  Suit. 

Where  a  surety  pays  a  judorment  rendered  in  favor  of  the  State 
against  such  surety  and  his  principal,  such  surety  may  maintain  a 
suit  to  enforce  the  lien  thereof  for  his  benefit,  without  making  the 
State  a  party  to  the  suit.     (p.  491.) 

Appeal  from  Circuit  Court,  Barlx)ur  County. 

Bill  by  James  Pickens'  executors  against  Joshua  Wood  and 
others.  Decree  for  plaintiffs,  and  J.  N.  B.  Crim,  defendant, 
appeals. 

Reversed, 

Melville  Peck,  for  appellant. 

A.  G.  Dayton  and  J.  Hop.  Woods,  for  appellees. 

Cox,  Judge: 

This  is  a  contest  between  the  heirs  of  Jemima  Wood  the 
second  wife  of  Joshua  Wood,  and  J.  N.  B.  Crim,  his  credit- 
or, who  seeks  to  subject  to  the  payment  of  debts  against 
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Joshua  Wood  two  tracts  of  land  in  Barbour  county,  contain- 
ing respectively  one  hundred  and  seventy-six  acres  purchased 
by  Joshua  Wood  of  L.  D.  Morrall,  special  commissioner, 
under  decree  in  the  cause  of  Chri^Ilp  v.  ChrlaUp^  at  the  price 
of  $2,300.00,  in  the  year  1856;  but  for  which  no  deed  was  ever 
made  to  Wood.  So  far  as  the  record  discloses  no  deed  was 
ever  authorized  in  that  cause  although  the  sale  was  confirmed. 
Joshua  Wood  paid  on  the  purchase  money  about  the  time  the 
sale  was  confirmed  the  sum  of  $565.30,  the  amount  coming  to 
a  widow  under  the  decree  in  that  cause,  and  probably  paid 
the  costs  of  suit  and  sale.  Some  time  after  the  sale  Morrall, 
commissioner,  brought  suit  against  Wood  for  the  residue  of 
the  purchase  money,  which  suit  remained  pending  until  1875 
when  it  was  dismissed  agreed.  The  balance  of  the  purchase 
money  was  paid  by  Joshua  Wood  in  the  year  1873  by  paying 
the  same  to  the  Chrislip  heirs  who  were  entitled  to  it  instead 
of  paying  to  Morrall,  commissioner.  Jemima  Wood  died  in 
1878  and  Joshua  Wood  afterwards  re-married.  The  heirs  at 
la\v  of  Jemima  Wood  allege  that  the  land  was  originally  pur- 
chased at  the  price  of  $2,300.00  and  that  the  balance  paid  in 
1873  was  about  the  same  amount.  On  the  21st  day  of  Sep- 
tember, 1885,  Joshua  Wood  conveyed  all  this  land  to  Melville 
Peck,  trustee,  to  secure  to  the  National  Bank  of  Kingwood  ^ 
debt  of  $1,000.00.  On  the  13th  day  of  October,  1885,  Joshua 
Wood  conveyed  the  one  hundred  acre  tract  to  James  M. 
Wood,  his  son  by  his  wife,  Jemima,  in  trust  for  the  sole  use 
and  benefit  of  his  third  wife,  Emaline,  retaining  a  lien  to  se- 
cure the  payment  of  certain  debts,  namely:  A  debt  of  $1,- 
(K)0.00  to  the  National  Bank  of  Kingwood;  two  debts  to  J.  N. 
B.  Grim,  one  of  about  $159.00  and  the  other  of  about  $150. 00; 
a  debt  to  Heatherly  of  about  $50.00,  and  to  Robinson  the  taxes 
of  the  current  year.  Also  on  the  13th  of  October,  1885, 
Joshua  Wood  conveyed  by  deed  the  seventy-six  acre  tract  to 
his  seven  children  by  his  second  wife,  reciting  therein  that 
the  land  had  been  paid  for  with  the  money  and  property  of 
his  second  wife,  and  that  when  purchased  was  intended  by 
agreement  to  be  conveyed  to  her.  At  December  rules  1885, 
the  original  bill  in  this  cause  was  filed  by  James  Pickens 
against  Joshua  Wood  et  al,  to  enforce  the  lien  of  a  judgment 
against  Wood  in  favor  of  Pickens  and  to  set  aside  the  two 
deeds  made  by  Wood  on  the  13th  of  October,  1885,  as  fraud- 
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ulent.  Tlie  bill  makes  a  number  of  lien  creditors  parties  and 
sets  up  the  existence  of  such  liens.  Crim  was  a  party  defend- 
ant to  this  suit.  The  cause  was  afterwards  referred  to  a  com- 
missioner and  flepositions  taken.  Joshua  Wood  answered  the 
bill.  The  pleadings  raisinjif  the  principal  issue  here  ai-e  the 
followin^r: 

An  amended  answer  in  the  nature  of  a  cross  bill  filed  by 
Crim  at  l)eceml)er  rules  1901,  setting  up  that  all  the  liens 
against  Joshua  Wocxl  had  l)een  paid  except  certain  ones 
amounting  to  considerable  sums  of  money  to  which  Crim  was 
entitled  and  asking  to  set  aside  the  two  deeds  of  Octol:)er  13, 
1885,  as  fraudulent,  and  to  enforce  his  liens  against  said  land; 
the  answer  of  the  children  and  heirs  at  law  of  Jemima  Wood 
denying  the  validity  of  Crim\s  liens  and  setting  up  a  trust  in 
all  of  said  land  in  favor  of  their  mother,  and  in  their  favor  as 
her  heirs  on  the  ground  that  the  original  purchase  money  was 
paid  by  their  mother  and  not  by  their  father,  and  that  during 
her  life  their  father  held  the  equitable  title  to  the  land  in  trust 
for  her,  and  that  after  her  death  and  up  to  the  time  the  land 
was  conveyed  their  father  held  it  in  trust  for  them  as  her 
heirs,  subject  to  his  curtesy,  and  replication  to  said  answer. 
On  the  31st  of  May,  1904,  this  cause  was  finally  heard  with 
•the  cause  of  Crim  and  Robinson  against  Talbott  et  al,  and  a 
decree  i)ronounced  in  favor  of  the  heirs  of  Jemima  Wood, 
the  second  wife  of  Joshua  Wood,  establishing  the  right  of 
the  heirs  to  said  land  and  ordering  a  conveyance  to  them  and 
to  James  M.  Wood,  their  alienee,  according  to  their  interests 
therein.  The  decree  further  adjudicated  that  the  liens  claimed 
by  Crim  were  not  charges  upon  the  said  land,  and  other  mat- 
ters not  necessary  tx)  detail  here.  From  this  final  decree  Crim 
appeals. 

The  record  of  the  cause  of  Picl'enH  v.  Wo<>d  was  the  only 
one  brought  up  and  printed  in  this  Court  until  after  the  sub- 
mission thereof,  when  the  Court  under  the  rule  adopted  in  the 
case  of  Fisher  v.  McNuIty^  30  W.  Va.  186,  awarded  a  certio- 
rari to  bring  up  the  record  of  the  cause  of  Crim  d;  Rtjhlni^oh 
V.  Talhoft  et  at,,  and  that  record  is  now  before  us. 

The  only  direct  evidence  offered  to  sustain  the  contention 
of  the  heirs  at  law  of  Jemima  Wood  as  to  the  existence  of  the 
trust  in  her  favor  is  the  evidence  of  Joshua  Wood,  the  debtor, 
taken  on  the  l7th  day  of  March  1888.     He  testifies  that  he 
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bought  this  land  for  himself  and  further  that  * 'Not  long  after 
the  sale  of  the  land  I  became  involved  by  being  surety  and 
was  broken  up  and  suit  was  brought  against  me  by  L.  D. 
Morrall  commissioner,  f6r  the  purchase  money  due  on  said 
land,  I  fought  the  suit  for  a  long  time,  and  finally  my  wife 
got  money  from  her  father,  John  Reger's  estate,  and  I 
bought  the  Chrislip  heirs  out  of  their  interest  in  said  land 
with  my  wife's  money,  part  of  said  money  was  from  proceeds 
of  lands  inherited  by  her  father  which  I  sold  and  the  other 
money  was  what  she  got  from  her  father's  estate.  My  wife, 
Jemima,  like  many  other  women,  came  very  much  dissatisfied 
by  me  getting  into  security  so  badly,  and  refused  for  her 
money  to  be  used,  unless  she  could  control  it,  and  I  agreed 
with  her  that  the  deed  for  said  land  should  be  made  to  her 
and  her  children,  and  I  so  directed  I^air  I).  Morall,  Commis- 
sioner, to  make  said  deed  to  her  and  her  children.  The  deed 
never  was  made.  I  made  different  applications  for  the  deed 
but  the  deed  never  was  made.  Finally  she  died  but  she 
claimed  s^id  land  up  to  her  death."' 

Analyzing  this  parol  agreement  testified  to  by  Joshua 
Wood  we  find  that  it  purports  to  be  something  more  than 
that  the  wife  shall  have  a  part  of  the  land  by  furnishing  a 
part  of  the  purchase  money.  So  far  as  this  alleged  agree- 
ment can  be  taken  to  be  an  agreement  for  the  purchase  of 
Joshua  Wood's  whole  interest  in  the  land  in  consideration  of 
furnishing  part  of  the  purchase  money,  it  is  an  agreement  of 
purchase  and  not  enforceable  without  writing.  This  is  true 
notwithstanding  the  subject  matter  of  the  purchase  is  an  equi- 
table estate.  Browne  on  Statute  of  Frauds,  section  229; 
Hughes  \\  Moore,  7  Cranch  (U.  S.)  176;  Wood  on  Statute  of 
Frauds,  section  227.  This  defeats  the  claim  of  the  heirs  of 
Jemima  Wood  to  an  equitable  estate  in  the  whole  land.  If 
the  agreement  testified  to  by  Joshua  Wood  was  otherwise 
free  from  objection  and  was  established  by  sufficient  evidence 
it  could  be  considered  as  an  agreement  raising  a  trust  in  favor 
of  the  wife  to  an  interest  in  the  land  proportionate  to  the 
part  of  the  whole  purchase  money  furnished  by  her.  View- 
ing it  in  this  light  such  an  agreement  need  not  be  in  writing, 
or  proved  by  writing.  Ourrence  v.  Ward,  43  W.  Va.  367; 
Mnrry  v.  Sell,  23  W.  Va.  475;  HelskeU  v.  Pmoell,  23  W. 
Va.  717;  Seller  v.  Mohn,  37  W.   Va.   507.     However,  where 
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parol  evidence  is  admissible  to  establish  a  trust  such  evidence 
must  be  clear,  full  and  unquestionable  to  produce  such  re- 
sult. Trofl  V.  Carter^  15  W.  Va.  567;  Craig  v.  Craig^  54 
W.  Va.  183;  Hamilton  v.  McKhituo/,  52  W.  Va.  317;  Arm- 
strong V.  Bailey.  43  W.  Va.  778;  Currtnce  v.  ^yard^  43  W. 
Va.  368;  Shaffer  v.  Fetty,  30  W.  Va.  248;  Wooih  v.  Ifr/z'rf, 
48  W.  Va.  652.  This  rule  is  applied  rigidly  where  the  rights 
of  creditors  are  involved. 

The  question  for  us  to  determine  is  whether  or  not  this 
agreement  is  proved  by  sufficient  evidence.  It  is  claimed 
that  the  evidence  of  Joshua  Wood  as  to  this  agreement  is  cor- 
I'oborated  by  the  facts  and  circumstances  ai)i)earing  in  the 
cause,  and  this  leads  us  to  an  examination  of  those  facts  and 
circumstances.  They  are  as  follow^s:  Jemima  Wood  received 
some  money  or  proi^erty  from  the  estate  of  her  father,  and 
probably  from  the  estate  of  her  mother,  about  the  year  1873, 
near  the  time  when  the  balance  of  the  purchase  money  on  this 
land  was  paid  by  her  husband.  It  does  not  clearly  appear 
what  amount  she  received  or  exactly  when  she  received  it 
Joshua  Wood  suggested  to  Morrall,  commissioner,  that  he 
make  the  deed  for  the  land  to  Jemima  Wood  saying  that  the 
money  or  the  greater  part  of  it  paid  for  the  land  came  through 
her  and  that  she  had  received  it  from  her  father,  John  Keger, 
or  his  estate.  Wood  did  not  at  this  time  according  to  the 
evidence  of  Mori*all  say  anything  about  there  being  an  agree- 
ment between  him  and  his  wife  that  the  land  should  \y^  con- 
veyed to  her  lx?cause  of  her  payment  of  the  purchase  money. 
He  did  not  disclose  the  purpose  for  wiiich  he  desired  the  con- 
veyance to  be  made  to  her.  Two  brothers  by  the  name  of 
O'Brien  testify  that  in  a  conversation  with  John  Keger,  the 
father  of  Jemima  Wood,  about  1870  or  1872,  shortly  l^efore 
Keger's  death,  he  told  them,  in  effect,  that  he  had  sold  some 
land  and  intended  to  give  the  proceeds  to  his  daughter,  Jemi- 
ma, to  assist  in  paying  for  the  land  on  which  she  and  her 
husband  lived,  being  the  land  in  question.  One  of  the  brothers 
says  that  he  thinks  Keger  told  him  that  he  had  already  let  her 
or  them,  have  a  part  of  the  money.  This  testimony,  if  true, 
was  the  evidence  of  mere  declarations  of  a  i^erson  not  under 
oath  principally  as  to  the  future  intentions  of  such  person. 
John  Keger  died  shortly  after  the  time  of  this  conversation 
and  there  is  no  evidence  that  he  ever  carried  out  the  inten- 
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tions  thus  expressed.  Joshua  Wood  seems  to  have  been  in- 
volved financially  from  a  time  shortly  after  the  purchase  of 
the  land  until  his  death  in  August,  1902,  but  it  does  not  ap- 
pear what  his  earnings  were  during  all  these  years.  Some  of 
his  debts  were  security  debts  but  it  does  not  appear  that  all 
were  security  debts,  and  it  does  not  appear  what  became  of 
the  money  received  by  him  for  which  the  debts,  other  than 
security  debts,  were  incurred.  Joshua  Wood  paid  the  taxes 
on  the  land,  at  least,  until  1885.  The  public  record  shows 
that  he  had  equitable  title  to  the  land  until  he  made  the  deeds 
of  October  13,  1885.  The  land  appeared  on  the  land  books  in 
his  name.  He  lived  on,  occupied,  and  dealt  with  the  land  as 
his  own.  In  September,'  1885,  he  executed  a  deed  of  trust  on 
all  of  the  land  to  Peck,  trustee.  He  owned  no  other  real 
estate  so  far  as  the  record  discloses.  By  his  two  deeds  of 
()ctol)er  13,  1885,  he  disclaims  the  idea  of  a  trust  in  favor  of 
his  second  wife  as  to  the  one  hundred  aci-e  tract  by  conveying 
it  to  his  son  by  that  wife  in  trust  for  his  third  wife.  By  his 
testimony  explaining  these  two  deeds  he  says  that  he  made 
these  deeds  l)ecause  these  claims  mentioned  in  the  deed  to  his 
son  as  trustee,  constituted  the  first  liens,  and  l)ecause  he  be- 
lieved the  amount  of  the  liens  was  all  the  land  would  bring. 
This  conflicts  directly  with  the  idea  of  the  trust  in  favor  of 
the  second  wife  l^ecause  if  such  trust  existed  in  favor  of  his 
second  wife  the  liens  referred  to  were  not  liens  upon  the  land 
farther  than  his  curtesy  therein.  So  far  as  this  record  shows 
Jemima  Wood  never  claimed,  used,  or  exercised  acts  of  own- 
ei-ship  over  any  of  this  land  or  paid  the  taxes  on  it,  although 
she  lived  for  five  yeai's  after  the  time  of  the  alleged  trust 
agreement  and  after  the  payment  of  the  balance  of  the  pur- 
chase money.  It  is  true  that  Joshua  Wood  testifies  that  she 
claimed  it,  but  he  fails  to  show  how  or  to  whom.  If  this 
trust  existed  i)oth  she  and  her  husband  kept  it  a  profound 
secret  until  her  death  and  he  for  many  years  after  her  death. 
In  the  meantime  the  debts  here  sought  to  l)e  enforced  were 
incurred.  The  children  and  heirs  at  law  of  Jemima  Wood 
never  made  any  claim  to  this  land  or  any  part  of  it  until  the 
deed  for  the  seventy-six  acres  was  made  to  them  on  the  13th 
of  Octol^er,  1885,  and  then  only  to  the  seventy-six  acres. 
This  was  seven  years  after  their  mother's  death.  They  never 
claimed  the  whole  one  hundred-seventv-six  acres  until  the  time 
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of  the  tiling  of  their  answer  to  the  amended  answer  or  cross 
hill  of  Oim,  on  the  20th  day  of  July,  1903,  thirty  yeai-s  after 
this  trust  agreement  is  alleged  to  have  l)een  made,  and  twen- 
ty-five years  after  their  mother's  death.  By  their  first  answer 
in  this  cause  they  only  claimed  the  seventy-six  acres  as  the 
trust  property  from  their  mother. 

In  determining  the  question  as  to  whether  or  not  the  facts 
and  circumstances  corroljorate  the  testimony  of  Joshua  Wood 
as  to  the  trust  agreement  we  must  consider  all  the  facts  and 
circumstances  together,  as  well  as  the  acts  and  conduct  of  the 
parties  so  far  as  admissible.  All  the  facts  and  circumstances 
appearing  in  this  record,  as  well  as  the  acts  and  conduct  of 
the  parties  when  considered  together,  do  not  corroborate  the 
testimony  of  Joshua  Wood  as  to  the  existence  of  this  trust 
agreement  but  point  almost  irresistably  in  the  opposite  direc- 
tion. In  considering  the  testimony  of  Joshua  Wood  we  must 
do  so  in  the  light  of  certain  well  settled  principles  applicable 
thereto.  This  is  an  alleged  transaction  between  husband  and 
wife.  When  a  transaction  l)etween  husband  and  wife,  where 
a  strong  natural  motive  exists  to  provide  for  each  othei-  at 
the  exi)ense  of  creditors,  is  sought  to  be  imi)eached  as  fraud- 
ulent, it  reciuires  less  proof  to  show  fraud,  and  on  the  other 
hand  where  a  prhmi  facte  case  of  fraud  is  made,  much 
stronger  proof  to  show  fair  dealing  than  would  be  required  if 
the  transaction  were  betw^een  strangers.  Ltvt^y  v.  Wlnton^ 
30  W.  Va.  554;  Bnrt  v.  Timmom,  29  W.  Va.  441.  In  a  con- 
test lietween  the  creditors  of  the  husband  and  the  wife  or  her 
heirs,  owing  to  the  great  facility  which  the  marital  relations 
affords  for  the  commission  of  fraud,  there  is,  as  thei*e  should 
be,  a  presumption  against  the  bona  iidea  of  a  transaction  l)e- 
tweon  the  husband  and  wife,  which  the  wife  or  her  heirs  must 
overcome  by  clear  and  satisfactory  evidence.  Cnncdrr  v. 
6V//*^>(Va.)34S.  E.  470;  Walhr'n  Adm,r,  v.  Peck,  39  W. 
Va.  325;  Wood  w  Hannl^on.  41  W.  Va.  376;  Miller  v.  GH- 
//.v/;/V,  54  W.Va.  450. 

If  the  evidence  were  sufficient  to  justify  the  conclusion 
that  Jemima  Wood  furnished  to  Joshua  Wood  a  part  of  the 
purchase  money  of  this  land  (there  is  no  proof  of  it,  except  his 
testimony),  then  we  are  met  \vith  another  presumption.  When 
the  money  passed  from  her  to  him  to  whom  did  it  l)elong 
after  he  received  it  and  applied  it  to  the  payment  of  the  pur- 
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chase  money  of  the  land  i  As  against  the  creditors  of  the 
husband  the  money  furnished  is  presumed  prlnui  facl^  to  be 
a  gift  to  the  husband  by  the  wife.  Cr^nnrhie  v.  Ci^umrine^ 
50  W.  Va.  226;  Horner  v.  Huffman,  52  W.  Va.  40;  McGin- 
uU  V.  Currif,  18  W.  Va.  29;  Zinn  v.  Lair,  82  W.  Va.  447; 
Bank  V.  Atklnnon,  82  W.  Va.  208.  The  burden  of  proof  is 
on  the  wife  or  those  claiming  under  her  to  rebut  such  pre- 
sumption and  in  order  to  do  so  the  evidence  must  te  full, 
clear  and  alx)ve  suspicion. 

To  rebut  these  presumptions  of  mala  Uden  in  the  transac- 
tion and  that  any  money  furnished  by  Jemima  to  Joshua 
Wood  was  intended  as  a  gift  the  uncorroborated  evidence  of 
Joshua  Wood  surrounded  by  circumstances  of  suspicion  is 
offered.  Shall  we  sustain  this  alleged  express  trust  against  a 
creditor  of  the  husband  upon  such  evidence?  If  we  do  we 
oi)en  wide  the  door  for  fraud  in  nearly  every  case  where  the 
marital  relation  exists.  It  would  in  such  case  provide  a  pow- 
erful and  effective  defense  to  the  husband's  debts.  One  so 
easily  asserted  and  so  difficult  to  disprove.  The  false  claim 
of  a  secret  trust  is  more  dangerous  than  a  fraudulent  convey- 
ance placed  upon  recoi'd  which  gives  notice  to  the  world  and 
may  l)e  attacked  while  tlie  evidence  is  at  hand.  A  secret  trust 
may  i)e  claimed  to  liave  rested  solely  within  the  knowledge  of 
the  husband  and  wife  for  years  until  all  evidence  to  overthrow 
it  is  beyond  reach  and  then  be  brought  forth  to  defeat  the  col- 
lection of  just  debts  contracted  upon  the  faith  that  the  own- 
ership of  the  pro])erty  is  as  the  record  shows  it  to  be.  To 
estal>lish  a  secret  trust  upon  such  evidence  would  enable  the 
debtor  to  defeat  his  debts  upon  the  mere  declaration  that  his 
I)roi)erty  is  not  his  own.  Sucli  a  secret  trust  should  never  be 
enforced  against  the  creditor  of  the  husband  in  favor  of  the 
wife,  except  upon  the  clearest  and  most  convincing  proof. 
Its  enforcement  upon  such  evidence  as  here  presented  would 
l)e  contrary  to  all  principles  of  equity  and  fair  dealing.  We 
hold,  therefore,  that  the  uncorroborated  testimony  of  a  hus- 
band is  alone,  insufficient  to  establish  an  exi)ress  trust  in  favor 
of  his  wife  in  land  purchased  by  him  in  his  own  name  against 
his  creditors  seeking  to  subject  such  land  to  the  payment  of 
their  debts. 

If  there  was  sufficient  evidence  to  sliow  tliat  Jemima  Wood 
furnished  a  part  of  this  purchase  money  and  that  she   was  to 
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have  an  intei'est  in  the  land  in  proportion  to  the  part  of  the 
whole  purchase  money  furnished  by  her,  still  no  trust  in  her 
favor  could  be  enforced  under  the  facts  appearing  in  this 
record  because  of  the  uncertainty  as  to  the  amount  furnished 
by  her.  There  is  no  evidence  in  the  case  showing  the  exact 
amount  furnished  by  her.  Again  the  testimony  of  Joshua 
Wood  is  the  only  evidence  on  the  subject,  and  he  cannot  say 
how  much  of  the  purchase  money  he  paid,  thus  leaving  it  un- 
certain as  to  how  much  she  paid;  and  without  certainty  and 
exactness  as  to  the  amount  she  paid  the  trust  in  her  favor  can 
not  be  enforced.  Cutrence  v.  Ward^  43  W.  Va.  367;  Shafftr 
V.  Fetty,  30  W.  Va.  248;  Coleinan  v.  Parran,  43  W.  Va.  737. 

While  what  we  have  already  said  must  reverse  the  decree 
of  the  lower  court  there  are  other  questions  arising  in  the 
record. 

This  case  was  referred  to  commissioner  Kittle  to  ascertain 
and  report  the  liens  and  their  priorities  etc.  His  reiwrt, 
dated  the  10th  of  April,  1900,  was  filed.  He  reports  in  effect 
that  Joshua  Wood,  on  the  13th  day  of  October,  1885,  con- 
veyed the  one  hundred  acres  in  trust  to  James  M.  Wootl, 
trustee,  and  that  the  annual  rental  value  thereof  is  $85.00; 
that  the  liens  against  the  one  hundred  acres  are  as  follows: 

A  judgment  in  favor  of  J.  N.  B.  Crim,  assignee  of  Alex- 
ander Pickens,  etc.  against  Joshua  Wood,  dated  July  17, 
1885,  and  docketed  April  8,  1885,  amounting  to  $328.82. 

A  deed  of  trust  debt  in  favor  of  .f.  N.  B.  Crim,  assignee, 
for  $1,000.00  with  interest  from  August  28,  1895,  amounting 
to  $1,284.33. 

A  judgment  in  favor  of  J.  N.  B.  Crim,  assignee  of  the 
Farmer's  Bank  against  John  P.  Thompson  cashier,  (t.  L. 
Stalnaker,  J.  X.  B.  Crim  and  .Joshua  Wood,  dated  July  9, 
1885,  and  docketed  October  27,  1885,  amounting  to  $275.84. 

One-half  of  a  decree  of  §3,879.12  in  favor  of  J.  N.  B.  Crim, 
assignee  of  the  State  of  West  Virginia  against  James  W.Tal- 
i>ott,  etc.  late  sheriff  of  Barbour  county,  the  one-half  amount- 
ing to  $1,939.56,  which  was  a  judgment  of  the  State  of  West 
Virginia  against  James  W.  Tall)ott,  Henry  A.  Grail,  William 
McClasky,  J.  N.  B.  Crim,  Jacob  W.  Robinson,  A.  B.  Mcxli- 
sett,  Josluia  WockI,  I.  B.  Talbott,  A.  M.  Talbott,  B.  I),  (iail 
and  J.  W.  Corder. 

The  report  puri)orts  to  ascertain  the  priorities  of  said  liens 
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against  the  one  hundred  acres.     This  report  was  excepted  to 

by  Crim,  also  by  Joshua  Wood, by  Crira  l^ecause  the 

commissioner  failed  to  rej)ort  the  seventy -six  acres  subject  to 
the  liens  claimed  by  Crim.  This  exception  in  our  view  sliould 
have  been  sustained  and  the  report  set  aside,  and  the  cause  re- 
committed. 

The  statute  of  limitations  is  relied  on  as  a  defense  to  the 
debts  reported  by  the  commissioner.  So  far  as  the  debts  re- 
ported by  the  commissioner  are  liens  either  under  the  deed  of 
trust  of  the  21st  of  September,  1885,  or  the  deed  of  the  13th 
of  October,  1885,  to  James  M.  Wood,  trustee,  the  statute  of 
limitations  does  not  apply  to  the  enforcement  of  the  liens 
therefor. 

It  is  claimed  that  the  evidence  and  the  facts  appearing  do 
not  prove  that  Crim  paid  the  State  judgment  mentioned  in 
said  report.  Having  examined  the  record  of  this  case  and 
the  case  of  Crim  and  Robinson  against  Talbott  et  al.  we  do 
not  think  this  claim  is  justified.  On  the  contrary  we  think 
that  it  clearly  appears  that  ('rim  is  entitled  to  the  benefit  of 
the  State  judgment  for  any  balance  remaining  due  to  him 
after  the  payments  and  applications  shown  in  the  record  of 
the  case  of  Crim  &  Robinson  against  Talbott  et  (d. 

It  is  contended  that  the  right  of  Crim  to  enforce  said  State 
judgment  for  such  balance  is  barred  by  the  statute  of  limita- 
tions and  by  the  doctrine  of  hicheti  or  of  estoppel.  We  do  not 
consider  this  contention  well  founded.  The  State  judgment 
refei'red  to  was  a  judgment  rendered  in  favor  of  the  State  l)y 
the  circuit  court  of  Ohio  county  on  the  24th  of  April,  1878, 
upon  the  official  bond  of  J.  W.  Talbott,  sheriff  of  Barbour 
county,  and  his  sureties  therein  for  tlie  penalty  thereof  to  be 
discharged  by  the  payment  of  $6,740.26  and  costs.  Crim, 
Robinson  and  Wood  were  sureties  of  Talbott  and  the  judg- 
ment was  rendered  against  them  and  the  other  sureties.  Ex- 
ecution was  issued  on  the  judgment  on  the  l()th  of  Septem- 
l)er,  1878,  and  placed  in  the  hands  of  the  sheriff  of  Barbour 
county.  The  judgment  was  entei*ed  on  the  judgment  lien 
docket  in  Barbour  county  on  the  18th  of  September,  1878. 
At  September  rules,  1887,  •!.  N.  B.  Crim  and  J.  W.  Robin- 
son, claiming  to  have  paid  the  judgment,  filed  their  bill  in 
ecpiity  against  Talbott  and  all  their  co-sureties,  living,  and 
the  i>ersonal  i*ei)resentatives  of  those  deceased,   for  the  pur- 
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pose  of  enforcing  the  lien  of  said  judgment  for  the  l)eneHt  of 
the  plaintiffs  and  for  contribution  from  the  co-sureties.  That 
suit  of  Crim  and  Robinson  against  Talbott  et  (if.  remained 
pending  and  was  heard  with  this  cause  at  the  time  the  decree 
complained  of  was  entered.  Robinson,  it  seems,  only  paid 
$125.00  of  the  State  judgment.  Crim  occupies  a  double  re- 
lation to  that  judgment,  one  as  surety,  paying  off  part  of  the 
judgment  and  the  other  as  a  co-surety,  against  whom  it  Avas 
rendered.  Ui)on  this  state  of  facts  and  under  the  circum- 
stances appearing  it  seems  clear  to  us  that,  neither  the  statute 
of  limitations,  nor  the  doctrine  of  lachef<  or  of  estoppel  bars 
C'rim's  right  to  enforce  the  lien  of  that  judgment  for  the  bal- 
ance due  him  thereon.  In  the  case  of  Welmrr.,  Wrtghf^  d' 
Wati'i/i^  V.  Talbot  et  <iL^  recently  decided  by  thin  Court,  49 
S.  E.  ;^72,  the  law  applicable  to  the  questions  here  presented 
was  announced.  From  tlie  opinion  delivered  by  Judhe  Pof- 
FENBARGER  in  that  case  we  quote  the  following:  ''The  lien 
of  a  judgment  ceases  to  exist  when  a  ndre  /(wiihs  or  action 
thereon  is  barred  by  the  statute  of  limitations,  and  not  l)efore. 
S/u'p/ei/  v.  /V/r,  23  W.  Va.  487.  'Where  execution  issues 
within  two  years  as  aforesaid,  other  executions  may  \)g  issued 
on  such  judgment  without  notice,  within  ten  years  from  the 
retuin  day  of  the  last  execution  issued  thereon,  on  which 
there  is  no  return  by  an  officer,  or  which  has  l>een  returned 
unsatisfied.'  Code  1899,  chapter  189,  section  10.  Since  the 
lien  exists  as  long  as  execution  may  issue  on  the  judgment  or 
Kc!r<f<(rlaM^  or  action  thereon  may  be  had,  neither  the  stat- 
ute nor  htclies  can  l)ar  it,  for  the  lien  gives  a  clear  right  to 
satisfaction  of  the  judgment,  and  etputy  will  enforce  it.  Its 
existence  precludes  the  possibility  of  any  waiver,  abandon- 
ment, lack  of  diligence,  or  any  other  element  of  lachex.^'  As 
to  what  part  of  the  balance  due  Crim  can  l)e  charged  against 
Josluia  Wood  or  his  estate,  the  case  last  referred  to  is  again 
in  point  and  we  (luote  from  the  opinion  as  follows:  **The 
right  to  recover  at  law  seems  to  be  limited  to  an  aliquot  part 
of  tlie  (lel)t  to  be  determined  by  a  division  according  to  the 
wliole  number  of  co-sureties  solvent  and  insolvent.  But  in 
eciuity  a  surety  who  i)ays  the  debt  of  his  principal  is  entitle:! 
to  have  as  contribution  from  his  solvent  co-surety  a  pro  rata 
amount  of  the  sum  i)ai(l  l)y  him  based  upon  the  numl)er  of 
solvent  co-sureties,  excluding  insolvent  ones.     Hrandt  on  Sur. 
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&  Guar.,  section  288;  Story's  Eq.  PI.,  section  496;  Preitfan  v. 
Freiftoit,^Gv9it  88;  47  Am.  Dec.  717;  De?it  v.  Waita'  Adinr,, 
9  W.  Va.  41." 

It  is  claimed  that  Crim  cannot  enforce  the  lien  of  the  State 
judgment  for  his  benefit  under  the  rule  laid  down  in  the  case 
of  Hoffman  v.  Shleldti^  4  W.  Va.  490,  because  the  State  can 
not  be  made  defendant  to  the  suit.  It  seems  to  us  that  this 
rule  can  not  be  applied  where  a  surety  pays  a  judgment  of 
his  principal  rendered  in  favor  of  the  State.  This,  in  reason, 
must  constitute  an  exception  to  the  rule.  A  party  should  not 
be  compelled  to  lose  his  right  as  surety  in  the  payment  of  a 
judgment  simply  l:)ecause  such  judgment  was  rendered  in  favor 
of  the  State,  and  we  hold  that  a  surety  who  pays  a  judgment 
in  favor  of  the  State  is  entitled  to  maintain  a  suit  for  the  en- 
forcement of  the  lien  thereon  for  his  Ijenefit,  without  making 
the  State  a  party  to  the  suit. 

The  only  other  question  remaining,  is  the  exception  taken 
to  the  dei)osition  of  C -rim,  who  testifies  in  effect,  that  he  is 
the  owner  of  certain  of  the  debts  reported  by  the  commis- 
sioner. This  testimony  is  claimed  to  lie  evidence  of  a  per- 
sonal transaction  between  Crim  and  Wood,  rendering  it  inad- 
missible ui>on  the  hearing  of  this  cause,  Wood  having  died 
before  the  hearing.  We  do  not  think  this  testimony  is  nec- 
essarily evidence  of  a  i>ersonal  transaction  or  communication 
between  Crim  and  Wood.  Tlie  payment  of  a  judgment  as 
suret.v  for  a  principal  debtor,  or  the  purchase  of  a  judgment 
does  not  necessarily  imply  a  i)ersonal  transaction  or  communi- 
cation with  the  judgment  debtor;  therefore  we  think  tliat  the 
exception  to  the  dei)ositi()n  of  Crim  should  have  l)een  over- 
ruled. 

Joshua  Wood  died  pi'evious  to  the  entering  of  the  decree 
complained  of,  and  when  this  cause  is  remanded  it  should  be 
further  proceeded  with  according  to  the  rules  governing  the 
settlement  of  a  decedent's  estate. 

In  what  we  have  said  in  relation  to  the  debts  or  liens  i*e- 
ported  by  the  commissioner  we  have  had  no  reference  to  the 
accuracy  of  the  amounts  of  such  debts  or  liens,  as  we  have 
made  no  investigation  as  to  the  accuracy  of  the  amounts. 
Generally  where  we  have  used  in  this  opinion  tlie  expressions, 
''this  cause"  or  * 'this  case"*  the  cause  of  J^lrl-ena  v.  Wood 
was  intended. 
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For  the  reasons  stated  the  decree  of  the  circuit  court  en- 
tered in  this  cause  on  the  31st  day  of  May  1904,  is  reversed 
and  the  report  of  commissioner  Kittle  l)earing  date  the  10th 
day  of  April,  19(K),  is  set  aside  and  these  causes  are  remanded 
to  the  circuit  court  of  Barl)our  county  to  be  further  pro- 
ceeded with  according  to  the  principles  announced  in  this 
opinion  and  accoixling  to  rules  governing  courts  of  equity. 

Rereri<ed. 


CHARLESTON. 

Cain  r.  Fishek. 
S^  Submitted   March  «,   1905.     Decided  March  i>8,  1905. 

' 1.     Tax  Sale— >V/^'  by  Sheriff— [nrorrert  DeMrription  of  Property  SttUi. 

A  purchaser  at  a  tax-sale  of  property,  charged  on  the  huid 
book  and  sold  by  the  sheriff  for  non-payment  of  taxes,  as  part  of 
a  certain  town  lot,  in  the  name  of  a  person  who,  in  fact,  owned  the 
entire  lot,  acquires,  by  virtue  of  the  provision  of  section  25  of  chap- 
ter 31  of  the  Code,  relating  to  mis-statement  of  the  quantity  of 
land  so  charged  and  sold,  the  right,  title,  interest  and  estate 
of  the  person  so  charged  with  the  taxes  thereon  in  and  to  the  entire 
lot,  by  obtaining  a  deed  therefor  under  such  purchase,     (p.  49(>. ) 

2.  Warranty  ok  Title  — /^/v^/r//  of  Warranty  by  Tax  Sale. 

Where  land  has  been  conveyed  by  deed  with  a  covenant  of  spe- 
cial warranty,  a  subsequent  sale  thereof  for  non-payment  of  taxes, 
charged  thereon  against  the  grantor  prior  to  the  conveyance,  and 
while  he  owned  the  land,  constitutes  a  breach  of  the  covenant  of 
warranty,     (p.  41)5.) 

3.  Warranty  of  Tii'i.vi—Hrearh  of  Uifjhtu  of  Vemfrr. 

Failure  of  the  grantee,  in  such  case,  to  prevent  the  sale  by  pig- 
ment of  the  taxes  or  redemption  of  the  land  from  delinquency  ami 
sale,  neither  bars  his  action  on  the  covenant  nor  mitigates  the 
damages,     (j).  498.) 

4.  Warranty   ok   Tvvi.k  -  In  'utn'jr.m  'it —  Whm    Corcntnf-t    of    Title 

Ih'ol'cn. 

Though  a  covenant  of  warranty  is  not  a  covenant  against  incum- 
brances, an  incumbrance  which  eventuates  in  an  eviction  of  the 
covenantee  works  a  breach  of  such  covenant,     (p.  41)4.) 

Appeal  from  Circuit  Court,  Berkeley  County. 
Bill  by  Ignatius  Cain  against  J.  T.  Fisher  and  others.    De- 
cree for  i)laintitf,  and  J.  T.  Fisher  appeals. 
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C'.  O.  Strieby,  for  appellant. 

Flick,  Westenhaver  &  Noll,  for  appellee. 

POFFENBAROER,    JuiXJE! 

J.  T.  Fisher,  a  resident  of  Winchester,  Virginia,  obtained 
this  appeal  from  a  decree  of  the  circuit  court  of  Berkeley 
county,  requiring  him  to  pay  to  the  plaintiif,  Ignatius  Cain, 
the  sum  of  $»363.00,  with  interest  thereon  from  the  first  day 
of  October,  1903,  as  damages  sustained  by  the  plaintiff,  in 
consequence  of  a  breach  of  a  covenant  of  special  warranty 
in  a  deed,  by  which  Fisher  had  conveyed  to  Cain  a  cer- 
tain lot  in  the  tow^n  of  Elkins,  in  Randolph  county,  said  sum 
teing  the  purchase  money  of  said  lot  with  interest  thereon 
to  the  date  of  the  decree.  The  jurisdiction  in  equity  is 
founded  upon  an  attachment  levied  upon  real  and  per- 
sonal property  in  the  county  of  Berkeley,  owned  by  the  de- 
fendant. 

The  deed,  containing  the  covenant,  bears  date  March  28, 
1892,  and  conveys  a  lot  described  as  "Lot  No.  138  in  Block 
20"  on  the  plat  of  the  town  of  Elkins.  At  the  time  of  the 
conveyance,  there  was  a  lien  on  the  lot  for  taxes  assessed 
thereon  against  Fisher  for  the  year  1891.  This  lien  dated 
from  the  1st  day  of  April,  1891.  Code  chapter  31,  section 
1,  chapter  29,  section  39,  chapter  47,  section  36,  chapter  49 
section  6.  For  non-payment  of  said  taxes,  the  lot  was  re- 
turned delinquent,  presumably  before  the  first  Monday  in 
June,  1892,  and  sold  by  the  sheriff  in  the  month  of  Novem- 
ber, 1893,  to  C.  II.  Scott,  who  procured  the  deed  therefor, 
under  his  purchase,  on  the  1st  day  of  December,  1894,  and, 
afterwards,  sold  the  lot  to  James  Hanley .  The  lot  seems  not 
to  have  been  in  the  actual  possession  of  any  one,  at  the  time 
of  the  conveyance  by  Fisher  to  Cain,  nor  until  after  Hanley 
purchased  it  in  1895. 

An  assignment  of  error  is  founded  on  the  action  of  the 
court  in  overruling  the  demurrer,  but,  as  no  reference  is 
made  to  it  in  the  brief  and  no  defect  in  the  bill  is  perceived, 
it  is  unnecessary  to  consume  time  and  space  in  discuss- 
ing it. 

It  is  said  that  the  court  should  have  found  for  the  defend- 
ant on  the  merits  of  the  case.  This  raises  practically  all  the 
ciuestions   in   the  case,    the   most  important  of  w^hich  are  as 
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follows:  Does  a  sale  of  the  property  for  taxes  assessed 
thereon  against  the  grantor,  prior  to  the  convej'ance,  consti- 
tute a  breach  of  such  covenant?  2.  Is  the  tax  deed  hei^e  in- 
volved void?  3.  Was  it  the  duty  of  the  plaintiff  to  pay 
the  taxes  or  redeem  the  land  and  thus  minimize  the  damages? 
4.  Had  the  taxes  lx»en  paid  so  there  could  have  been  no  valid 
sale? 

The  negative  response  of  counsel  for  the  appellant  to  the 
first  question  is  ba.sed  ui)on  the  character  of  the  covenant.  It 
l^eing  one  of  si^ecial  warranty,  which  is  not  strictly  a  covenant 
against  incumbrances,  he  says  the  tax  sale  does  not  constitute 
a  breach  of  it.  The  only  difference  between  a  covenant  of 
special  warranty  and  a  covenant  of  genei*al  warranty,  is  that 
the  former  makes  the  grantor  responsible  for  any  eviction  by 
any  person  claiming,  or  who  shall  claim,  by,  through  or  under 
him,  while  the  latter  makes  him  resix)nsible  for  eviction  or 
loss  of  title  by  reason  of  a  claim  or  demand  by  any  person 
whomsoever.  Code,  chapter  72,  sections  13,  14;  Kawie  on 
Vow  for  Tit.  section  126;  11  Cyc.  1077.  The  distinction, 
therefore,  amounts  to  nothing  when  the  ouster  or  loss  of  title 
results  from  an  act  of  the  grantor  himself  or  some  person 
claiming  under  him.  As  the  taxes,  for  which  the  lot  was 
sold,  accrued  while  the  grantor  owned  the  property,  the  char- 
acter of  tlie  covenant  is  immaterial.  It  is  further  contended 
in  this  connection,  however,  that  the  lien  for  taxes  was  only 
an  incumbrance  upon  the  property  and  that  an  incumbrance 
works  no  breach  of  a  covenant  of  warranty  but  only  of  a 
covenant  against  incumbrances.  That  a  covenant  of  war- 
ranty is  not  strictly  a  covenant  against  incumbrances  is  true, 
but  an  incumbrance  may,  and  often  does,  work  a  breach  of  a 
covenant  of  w^arranty  by  resulting  in  a  loss  of  title  and  evic- 
tion of  the  grantee.  No  right  of  action  accrues  under  a  cove- 
nant of  warranty  by  reason  of  the  fact  that  there  is  an  incum- 
brance upon  the  proi)erty,  but  when  that  incumbrance  re^sults 
in  a  sale  of  the  property,  taking  away  the  title  of  the  grantee, 
a  right  of  action  does  accrue  on  the  covenant  of  warranty. 
"The  eviction  of  a  grantee  by  reason  of  an  encumbrance 
resting  on  the  land  at  the  time  of  its  conveyance  is  a  breach 
of  the  covenant  of  warranty  in  the  deed  to  him,  unless, 
knowing  of  its  existence  at  the  time  of  the  execution  of  the 
deed,  he  has  agreed  to  discharge  it."     11  Cyc.  1123;  CInrkw 
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Wi/te/ie/ly  53  Vt:  408;  Van  Wagiier  v.  Van  Noatvand^  19  la. 
422;  Leonard  v.  Carij,  65  S.  W.  124;  Rkkert  v.  Snyder,  9 
Wend.  416.  The  covenant  of  general  warranty,  as  used  in  this 
country,  corresponds  more  nearly  to  a  covenant  for  quiet  en- 
joyment than  to  the  common  law  warranty.  Dlckinmn  v. 
Uoonu^,  8  Grat.  353;  11  Cyc.  1076,  and  cases  there  cited; 
Rawle  on  Cov.  for  Tit.  section  112.  ''And  at  the  present 
day  it  has  often  been  urged,  in  cases  of  apparent'hardship, 
that  the  modern  covenant  of  warranty  should  do  more  than 
protect  against  'the  consequences  incident  upon  a  defective 
title,**  and  should,  at  least  to  some  extent,  comprise  within  it- 
self the  virtues  of  all  the  covenants  for  title,  yet  in  the  absence 
of  peculiar  local  construction,  and,  as  has  been  suggested, 
with  the  exception  of  a  somewhat  peculiar  effect  given  to  its 
operation  by  way  of  estoppel  or  rebutter,  such  a  construction 
is  generally  denied,  and  the  covenant  of  warranty  is  held  to 
l3e  simply  a  covenant  for  (luiet  enjoyment,  the  only  difference 
}>eingthat  under  the  latter,  as  sometimes  expressed,  a  recov- 
ery may  be  had  where  it  would  be  denied  under  the  former." 
Rawle  on  Cov.  for  Tit.  section  114.  Hence,  it  is  in  substance 
and  effect  a  guaranty  against  actual  eviction  and  loss  of  title, 
constituting  constructive  eviction.  Yancey  v.  Leirls,  4  H.  & 
M.  390;  Tahhn^  AdvC r  v.  Binford,  4  Leigh  132;  Re.v  v. 
Creel,  22  W.  Va.  373;  MoreJand  v.  Met2,  34  W.  Va.  119; 
KnotU  V.  McGreg(yi\  47  W.  Va.  566.  Whatever,  therefore, 
i*esults  in  eviction  and  loss  of  title,  be  it  an  incumbrance  or 
what  not,  gives  a  right  of  action  on  the  covenant  of  war- 
ranty. It  may  be  a  lien  for  taxes  eventuating  in  a  loss  of  the 
prox)erty  by  a  sale  for  their  satisfaction,  or  a  deed  of  trust 
resulting  in  a  sale  to  satisfy  the  debt,  or  a  recovery  by  some 
person  holding  a  paramount  title.  Tax  sales  have  been  held 
in  many  cases  to  have  created  breaches  of  covenants  of  w^ar- 
ranty,  some  of  which  were  special  warranties.  Rinehart  v. 
Rinehart,  91  Ind.  89;  Rundell  v.  Lal'ey,  41  M.  Y.  513; 
Lumber  Co,  v.  Anderson,  13  Mo.  App.  429;  I*unk  v.  Cresf<' 
?/jt7/,-5  Clark(Ia.)  91;  ThonimY.  Stickle,  32  la.  IV,  Rich- 
ards V.  fowa  Company,  44  la.  304;  McCoy  v.  Lord,  19 
Barb.  18. 

Has  there  been  an  eviction  ?  Cain  never  had  actual  posses- 
sion. The  lot  was  unenclosed  and  unoccupied.  After  the 
tax  sale  and  conveyance  and  the  subsequent  conveyance,  by 
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the  tax  sale  purchaser,  to  Hanley,  it  was  enclosed  by  llan- 
ley.  He  thereby  asserted  the  tax  title  against  Cain  and  took 
actual,  hostile,  open  and  notorious  possession  of  the  proper- 
ty. This  undoubtedly  constitutes  an  ouster  of  the  covenantee. 
Until  the  title  passed  to  Scott  by  virtue  of  the  tax  deed,  the 
plaintiff  was  legally  seized  of  the  lot,  and,  for  some  purposes, 
the  legal  seizin  is  deemed  to  draw  to  it  the  possession  of  the 
land.  Seizin,  in  law,  is  ownership  with  the  right  of  imme- 
diate actual  possession.  Garvitt  v.  EcutiHey^  26  W.  Va.  345, 
869;  Hnhhardw  Austin,  11  Vt.  129;  Storrsv.  Fe'uk,  24  W.  Va. 
606.  It,  therefore,  gives  constructive  possession,  unless  there 
is  an  adverse  possession  or  right  in  some  other  person  by  con- 
tract or  operation  of  law,  to  the  exclusion  of  the  owner.  Storm 
V.  F(k'l\  24  W.  Va.  606;  S/tlderv.  Meyer,  3  W.  Va.  198;  Kawle 
Cov.  Tit.  140.  Destruction  of  Cain's  Title  by  the  tax  sale 
and  deed  took  away  his  constructive  possession,  thereby 
clearly  working  an  eviction.  Our  decisions  go  still  further 
and  give  a  right  of  action  on  the  covenant,  as  for  a  breach, 
in  cases  in  which  there  could  not  be  even  constructive  ik)s- 
session.  When  the  land  at  the  moment  of  execution  and 
delivery  of  the  deed  is  in  the  actual  possession  of  a  stranger 
under  paramount  title,  so  that  the  deed  passes  no  title,  no 
seizin,  and,  therefore,  no  right  to  possession,  the  covenant  of 
warranty  is  deemed  to  be  broken  eo  In^tanti,  wherefore  an 
immediate  right  of  action  arises.  Re^'  v.  Creel,  22  W.  Va. 
373.  In  such  case,  there  is  a  mere  constructive  eviction. 
Here  it  may  be  consistently  said  there  has  been,  not  only  a 
legal  eviction,  but  also  an  eviction  in  fact,  for  the  tax  title 
has  l)een  effectually  asserted  against  Cain  by  taking  pos- 
session of  the  land  under  it.  Had  Cain  Ijeen  in  actual  pos- 
session he  coidd  not  have  retained  it,  if  the  tax  deeil  is 
valid. 

The  charge  of  invalidity  in  the  deed  is  based  ui)on  a  de- 
parture in  the  granting  part  thereof  from  the  record  of  the 
sale  and  recital  in  the  deed  in  respect  to  the  description  of 
the  lot.  The  report  of  the  shei'iff's  sale,  as  recorded  in  the 
office  of  the  clerk  of  the  county  couit,  and  a  recital  in  the 
deed,  descril>e  theciuantity  of  land  charged,  and  the  quantity 
of  land  sold,  as  "Pt.  Ix)t  138  B.  20.^'  By  the  deed  the  entire 
lot  was  conveyed.  Before  procuring  his  deed,  the  purchaser, 
in  obedience  to  the  statute,  caused  a  report  to  be  made  to 
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the  clerk  of  the  county  court  specifying  the  metes  and 
bounds  of  the  lot  and,  upon  that,  as  well  as  upon  the  record 
of  the  sale,  the  deed  is  based.  This  report  does  not  appear 
in  the  record  of  the  case,  but  is  referred  to  iA  the  deed  and 
the  presumption  is  that  the  description  found  in  the  latter 
instrument  conforms  to  that  set  out  in  the  report. 

As  supporting  his  position,  counsel  for  appellant  relies 
upon  Jones  v.  Dih^  18  W.  Va.  759,  in  which  the  deed  to  a 
purchaser  at  a  tax  sale  was  declared  void  because  it  conveyed 
a  less  quantity  of  real  estate  than  had  been  sold.  The 
sheriflf's  report  of  sale  showed  that  one  hundred  acres  had 
been  sold,  but  the  purchaser  took  his  deed  for  only  eighty 
acres.  The  legislature  very  promptly  provided  for  such 
cases,  by  declaring  that  no  sale  or  deed  should  be  set  aside  by 
reason  of  the  conveyance  by  the  deed  of  a  less  quantity  of 
real  estate  than  that  mentioned  in  the  list  of  sales  made  out 
and  returned,  if  the  real  estate  so  conveyed  by  the  deed,  was,, 
in  fact,  the  same  which  was  sold  as  delinquent.  Last  clause 
of  section  25  of  chapter  31  of  the  Code.  The  case  relied  upon, 
however,  would  not  be  applicable  had  this  curative  provision 
not  been  inserted  in  the  statute,  for  the  reasbn  that  this  deed 
conveys,  not  less,  but  more,  land  than  is  mentioned  in  the 
sheriff's  report  of  sale.  There  is  another  provision  of  said 
section  25,  clearly  covering,  and  rendering  harmless,  the 
matter  complained  of,  which  reads  as  follows:  '*If  more  than 
one  tract  of  land  be  charged  as  one,  or  the  quantity  thereof, 
or  the  residence  of  the  party  charged  with  taxes  thereon,  or 
the  location  of  the  real  estate  sold,  or  the  district  in  which  it 
is  charged  with  taxes,  be  mis-stated,  all  such  right,  title,  in- 
terest and  estate  therein  as  is  hereinbefore  mentioned,  shall 
nevertheless  pass  to  and  be  vested  in  the  grantee  in  such 
deed/'  Fisher  owned  the  whole  of  said  lot  No.  138,  and  the 
taxes  charged  to  him  on  account  thereof  were  the  taxes  on  the 
whole  lot,  for  there  was  no  other  entry  on  the  book  as  to 
that  lot  in  his  name  or  in  the  name  of  any  other  person. 
Hence,  the  whole  lot  was  taxed  to  him,  returned  delinquent 
and  sold  under  the  misdescription  of  part  of  No.  138  Block 
20.  It  is  clearly  just  such  a  mis-statement  of  quantity  as  is 
contemplated  by  the  statute.  It  is  in  the  form  in  which,  as  to 
a  town  lot,  a  mis-statement  of  quantity  would  easily  and  fre- 
quently occur.     Such  property  is   never   taxed  by  the  acre. 
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the  square  foot,  sciuare  rod,  or  undivided  interests.  It  is  al- 
ways entered  as  a  lot,  a  definite  part  of  a  lot,  such  as  one- 
half,  one-fourth,  one-eighth,  etc.,  or  indefinitely  as  part  of 
the  lot.  If  a  ifian  owned  one-half  of  a  lot  and  it  wei'e  erron- 
eously entered  in  the  land  book  as  one-fourth,  it  would  \ye 
a  clear  mis-statement  of  the  quantity  charged,  for  the  deed, 
upon  reference  to  it,  would  show  just  what  he  owned  and  the 
surveyor,  in  making  up  his  report  after  the  sale,  would  find 
that  he  owned  one-half  and  not  one-fourth.  In  the  case  of 
tracts  of  land  the  mis-statement  would  always  consist  of  giv- 
ing the  wrong  number  of  acres,  for  the  quantity  of  such  real 
estate  is  always  stated  in  acres.  The  obvious  purpose  of  the 
legislature  was  to  prevent  failure  in  the  prompt  collection  of 
taxes  and  invalidity  in  tax  sales  and  deeds,  resulting  from 
mere  clerical  errors  and  mis-statements  as  to  quantity.  It 
would  be  a  violent  presumption  to  say  that  it  intended  to 
obviate  the  consequences  of  such  errors  in  resiiect  to  tracts 
of  land  and  not  in  respect  to  the  other  class  of  property 
taxed  necessarily  as  town  lots.  In  sections  18  and  19  of 
chapter  31  of  the  Code,  and  other  chapters,  the  distinction  be- 
tween the  two  classes  of  proi>erty  for  the  purposes  of  taxation 
is  clearly  marked  out.  City  and  town  property,  laid  out  and 
designated  by  lots,  are  properly  entered  in  the  land  l)ooks  as 
lots  and  parts  of  lots.  Code  chapter  29,  section  38.  The 
land  books  are  prepared  for  such  entries  and  they  are  always 
made  in  that  way,  in  obedience  to  the  statute.  Nothing  in 
the  nature  of  the  property  suggests  even  a  probable  ground 
or  reason  for  making  such  errors  harmless  in  sales  of  tracts 
of  land  and  allowing  them  to  constitute  fatal  defects  in  sales 
of  town  lots.  The  evil  is  as  great  in  the  one  case  as  in  the 
other.  Nor  is  there  an^iihing  in  the  language  of  the  statute 
that  indicates  an  intent  to  make  any  distinction.  Tested 
by  the  letter,  as  well  as  by  the  spirit  and  reason,  of  the 
statute,  its  application  to  town  lots  is  plain  and  unequiv- 
ocal. 

In  support  of  the  proposition  embodied  in  the  third  ques- 
tion, the  argument  is,  that,  as  the  plaintiff  was  a  resident  of 
the  county  in  which  the  lot  was  situated,  for  the  greater  part 
of  the  period  within  which  the  proceedings  by  which  he  lost 
his  title  took  place,  some  of  which  were  made  known  to  the 
public  by  publication,  he  must  be  deemed  to  have  had  notice 
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thereof  and  cannot  be  heard  to  complain  of  a  loss  which  he 
mi^ht  have  prevented  by  paying  the  taxes  or  redeeming  the 
land.  In  other  words,  it  is  claimed  that  he  can  only  recover 
the  amount  which  it  would  have  cost  him  to  prevent  the  sale, 
because  all  injury  and  damage  beyond  that  amount  is  due 
to  his  own  negligence.  The  only  authority  cited  for  this 
proposition  is  the  text  found  in  28  Am.  &  Eng.  Ency.  Law 
(Old  Edition)  850.  What  is  said  there  relates  to  damages  for 
the  breach  of  covenants  of  title  to  personal  property,  as  the 
cases  cited  in  support  of  the  text  will  show,  and  has  no  ap- 
plication to  damages  arising  out  of  a  breach  of  covenant  of 
title  to  real  estate.  At  the  beginning  of  the  article  it  is  ex- 
pressly stated  that  it  relates  to  express  warranties  in  sales  of 
pei-sonal  property.  The  damages  disallowed  on  this  ground 
in  cases  of  breach  of  warranty  of  title  to  personal  property 
are  consequential  damages,  not  the  damages  directly  in- 
cluded in,  and  inseparable  from,  the  breach.  The  principle  is 
not  applicable  here.  A  part  of  the  opinion  in  Smith  v.  Par- 
sohH^  33  W.  Va.  644.  concerning  the  duty  of  a  covenantee  to 
defend  his  title  is  quoted  and  relied  upon  in  support  of  the 
proix)sition,  but  it,  also,  is  inapplicable.  A  covenant  of  war- 
ranty is  not  a  guarantee  against  mere  groundless  claims,  not 
a  guamnty  against  actions,  but  against  eviction  and  loss  of 
title  by  reason  of  a  paramount  title  in  some  othei*  person. 
Hence,  it  was  held,  in  Smith  v.  ParH(mi<^  that  money  ex- 
pended in  defending  a  baseless  action  against  the  covenantee 
was  not  recoverable  as  damages  for  a  breach  of  warranty.  As 
l:)etween  the  grantor  and  grantee,  the  legal  duty  to  pay  the 
taxes  before  delinquency,  and,  that  not  having  been  done,  to 
redeem  the  land  thereafter,  rested  upon  the  former,  and  he 
cannot  escape  liability  by  showing  that  the  latter  could  have 
partially  protected  himself.  Moreover,  it  does  not  appear 
that  the  plaintiff  had  any  actual  notice  of  the  existence  of  the 
tax  lien  or  of  the  delinquency  and  tax  sale  proceedings.  Con- 
structive notice  binds  him  in  favor  of  the  state  and  the  pur- 
chaser, but  not  in  favor  of  his  grantor  so  as  to  relieve  him 
from  the  effect  of  his  covenant. 

The  effort  to  show  payment  of  the  taxes  wholly  fails  for 
want  of  proof.  No  receipt  is  produced  and  nothing  is  offered 
to  sustain  it  except  the  testimony  of  the  defendant  to  the 
effect  that  the  sheriff,  at  his  request,  rendered  a   bill  for  his 
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taxes  for  the  year  1891,  which  he  paid,  beheving  it  to  include 
the  taxes  on  the  lot  in  question,  but  even  the  statement  is  not 
produced. 
As  the  decree  is  plainly  right,  it  will  l)e  affirmed. 

Brannon,  President,  (dlsift^nthtg): 

I  dissent  because  I  regfanl  the  tax  deed  as  void.  A  tax  deed 
must  rest  on  a  valid  assessment,  delinquent  and  sale  list. 
2[(mer  v.  Moave,  49  S.  E.  537,  56  W.  Va.  478.  All  three 
in  this  instances  wei-e  vague.  ''A description  of  property  in 
an  assessment  roll  which  is  so  vague,  indefinite  and  uncertain 
as  to  render  it  impossible  to  determine  whether  the  whole  or 
a  part,  or  if  a  part,  what  part,  of  the*land  was  intended  to 
l)e  assessed  to  the  person  named,  is  insufficient.  And  a  de- 
scription which  states  that  the  proi)erty  is  part  of  a  larger 
tract,  but  does  not  clearly  identify  the  sj^ecific  and  determi- 
nate part  intended,  is  so  inadequate  as  to  render  the  assess- 
ment a  nullity.  For  not  only  would  such  a  description  be  in- 
adeciuate  to  inform  the  owner  of  the  taxing  of  his  land,  but 
a  deed  conveying  a  'part'  of  a  lot  or  tract  would  convey  no 
legal  title  to  any  portion.  The  same  objection  applies  to  an 
assessment  which  merely  describes  the  land  as  a  certain  num- 
l)er  of  acres  in  a  specified  tract,  without  locating  or  identify- 
ing the  portion  meant  to  be  assessed. ""  Black,  Tax  Titles, 
section  115.  See  1  Black  well,  Tax  Titles,  sections  223,  229,  242. 
The  statute  referred  to  by  Juixie  Poffenbarger  does  not  cure 
this  fault,  which  by  common  law  makes  the  deed  void.  The 
charge  on  the  tax  books,  'Tt.  Lot  138  B.  20,"  is  vague. 
It  is  not  misstatement  of  quantity;  it  is  no  statement  at  all  of 
(luantity.  What  is  the  quantitv  stated  ?  None.  It  indicates  i)er- 
haps  part  of  the  lot  by  the  letters  '  'Pt. "  What  part  ?  Ten  feet, 
or  forty  feet.  One-fourth,  or  one  half?  The  entry  does  not 
tell.  It  is  faulty,  vague,  uncertain  description.  Can  you 
sell  part  of  a  man's  tract  or  lot  and  make  a  deed  for  the 
wholes  If  mere  misstatement  of  ciuantity,  the  statute  would 
cure;  but  the  entry  does  not  purport  to  state  quantity. 
JfHU'S  V.  DUh,  18  W.  Va.  759,  is  in  point.  It  holds  that  if  an 
entire  tract  is  sold,  there  is  no  authority  to  make  a  deed  for 
part.  On  like  principle  where  a  sale  is  of  part  a  deed  cannot 
be  made  for  the  whole. 
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CHARLESTON 

Campbell  v.  Beard.  Ie63 

Submitted  March  9,  1905.     Decided  March  28,  1905. 

1.  PRtXCnPAL  AND  AgKST. 

An  agent  having  authority  to  sell  one  tract  of  land  at  a  stipulated 
price,  or  that  tract  and  another  combined  for  a  certain  other  stipu- 
lated price,  may,  within  the  time  limit  of  his  written  authority, 
and  with  the  assent  of  his  principal,  verbally  expressed,  make 
separate  sales  of  the  two  tracts  to  one  person  at  prices  which 
amount,  in  the  aggregate,  to  the  sum  for  which  he  was  authorized 
to  sell  the  two  tracts  combined,     (p.  507.) 

2.  Principal  and  Agent— ^p'^n^*  Authority. 

In  such  case,  by  consent  of  the  principal,  expressed  as  aforesaid, 
at  the  lime  of  the  effectuation  of  the  sale  of  the  one  tract,  which 
the  agent  is  authorized  to  sell  separately,  and  in  the  course  of  the 
negotiation  therefor,  election  to  take  the  other  tract,  which  the 
agent  was  not  originallv  authorized  to  sell  separately,  at  a  price, 
which,  added  to  the  price  stipulated  for  the  single  tract,  will  equal 
the  price  fixed  for  both,  may  be  exercised  by  the  purchaser  of  such 
first  mentioned  tract,  at  a  subsequent  date  within  the  period  of  the 
agent's  authority  to  sell.     (p.  508.) 

y.    Principal  and  AoKf^r— Contract  Construed. 

If,  in  such  case,  the  written  contract  between  the  principal  and 
agent,  gives  to  the  latter  an  option  to  purchase  the  property  at  the 
prices  named  therein,  he  may,  at  the  time  of  selling  the  one  tract, 
which  he  is  authorized  to  sell  separately,  at  the  price  stipulated 
therefor,  as  a  part  of  the  same  transaction,  bind  his  principal  to 
sell  to  him  the  other  tract  for  the  residue  of  the  price  fixed  for  the 
two  tracts  combined,  by  accepting  the  proposition  of  sale  as  to  it. 
(p.  m.) 

4.    Sale  of  Realty — (Umtraci  by  yf<iiL 

When  parties  have  adopted  the  United  States  Mail  as  a  means  of 
communication  in  their  negotiations,  the  mailing  of  a  letter,  accept- 
ing an  offer  of  sale,  makes  a  complete  and  binding  contract  of  sale, 
dating  from  the  moment  of  the  deposit  of  the  letter  in  the  postoftice. 
(p.  509. ) 

•).     Contracts  by  'Mail— E ride nre  of  Letter. 

Evidence  establishing  the  receipt  of  such  letter,  accompanied  bv 
proof  of  the  day  on  which  it  was  written,  dispenses  with  the  neces- 
sity of  proof  in  detail  of  the  addressing,  stamping  and  deposit 
thereof,  when  there  is  no  objection  to  the  form  in  which  the  evi- 
dence is  introduced,     (p.  500.) 

6,    Primary  Kxidesck— When   Wdired — Letter. 

Xon-production  of  a  letter,  relevant  and  important  as  evidence, 
is  waived,  by  failure  to  object  to  proof  of  its  contents,     (p.  508.) 
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7.  CoNTRACTH  BY  Maii^ — Evidence  of  Mailing  Letter, 

Proof,  by  a  witness,  that  he  wrote  a  letter  on  a  certain  day,  ac- 
companied by  proof  of  its  receipt  by  the  party  to  whom  it  was 
written,  at  the  time  it  would  have  arrived  at  its  destination  in  due 
course  of  mail,  is  s\ifflcient  to  support  a  finding  that  it  was  mailed 
on  the  day  on  which  it  was  written,     (p.  609.) 

8.  Sale  of  Realty — Speeific  Performanee'-Wife'^  Signature — Pleadiiifjn. 

Specific  performance  of  a  contract  of  sale  of  real  estate  will  not  be 
refused,  merely  because  it  does  not  afflrmtively  appear  that  the 
vendor's  wife  is  willing  to  join  in  the  conveyance,  her  unwilling- 
ness to  do  so  not  having  been  pleaded  as  a  defense,     (p.  511.) 

Appeal  from  Circuit  Court,  Pocahontas  County. 
Bill  by  E.  W.  Campbell  against  C.  E.  Beard  and  others. 
Decree  for  plaintiff,  and  defendants  appeal. 

MoLix)HAN,  McClintic  &  Mathew8  and  L.  M.  McClixtic, 
for  appellants. 
R.  'S.  Turk,  for  appellee. 

Poffenbarciek,  Judge: 

The  principal  question  presented  by  this  record  is,  whether 
a  contract  of  sale  of  a  tract  of  four  hundred  and  seventy 
acres  of  land  was  effected.  Peculiarity  in  the  relation  of  the 
parties  makes  it  necessary  to  present  the  factij  in  detail. 
C.  E.  Beard  and  his  wife  owned  a  tract  of  two  thousand 
eight  hundred  and  thirty-seven  acres  of  timber  lands  in  Poca- 
hontas county.  Beard  and  I).  A.  Penick  owned  another 
tract  of  four  hundred  and  seventy  acres  which  had  some  tim- 
l)er  on  it.  The  owners  of  l)oth  these  tracts  desired  to  sell 
the  same,  the  former  for  §50,000  and  the  latter  at  ten  dollars 
per  acre.  Jacob  Yost,  of  Staunton,  Virginia,  had,  as  agent, 
Ijeen  dealing  in  similar  lands  in  that  county  and  was  in  touch 
with  persons  in  Pennsylvania,  and  i>erhaps  elsewhere,  to 
whom  he  thought  he  could  sell  these  lands.  Accordingly, 
Beard,  on  the  22nd  day  of  August,  1902,  entered  into  two 
written  contracts  with  Yost,  the  first  of  which  authorized 
him  to  sell  the  large  tract  at  the  price  of  $50,000,  of  which 
(me-third  was  to  l)e  paid  in  cash  and  the  balance  in  equal 
installments  at  one,  two  and  three  years,  with  interest,  to  Ije 
secured  by  a  vendor's  lien.  It  further  authorized  him  to 
sell    the   four   hundred   and    seventy    acre    tract,    described 
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therein  as  the  Beard  and  Penick  land  at  ten  dollars  per  acre, 
payable  on  the  same  tenns.  An  important  clause  in  the  first 
contract,  made  a  part  of  the  second  by  reference,  reads  as 
follows:  '*Upon  notice  from  the  party  of  the  second  part 
that  prospective  purchasers  or  their  representatives  will  visit 
and  examine  the  land  at  a  certain  definite  time,  the  party  of 
the  first  part  hereby  agrees  to  grant  to  the  party  of  the 
second  part,  or  to  his  assigns,  an  exclusive  option  to  pur- 
chase on  the  conditions  named  above,  said  option  to  extend 
over  such  time  as  may  l)e  necessary  to  examine  land  and 
titles  and  make  report  thereon,  but  not  to  exceed  twenty  (20) 
days/' 

Yost  at  once  entered  into  negotiations  for  the  sale  of  these 
lands  with  the  firm  of  (tco.  W.  Campbell  &  Son,  of  Warren, 
Pennsylvania.  They  sent  one  Morrison  to  Pocahontas 
county,  to  examine  the  land,  who,  after  looking  over  the 
two  tracts,  informed  Yost  that  his  rei>ort  as  to  the  large  one 
would  te  favorable,  and,  as  to  the  smaller  one,  unfavorable. 
Perceiving  the  danger  of  a  loss  of  the  sale,  Yost  applied  to 
Ifeard  for  a  modification  of  the  contracts,  to  which  request 
Beard  acceded  and  signed  an  instrument  which  reads  as 
follows: 

'"In  consideration  of  one  dollar  in  hand  paid,  the  receipt  of 
which  is  hereby  acknowledged,  the  above  contract  is  modified 
so  as  to  provide  as  follows:  The  price  of  the  two  thousand 
eight  hundred  and  thirty-seven  acres  of  the  Beard  land  shall 
l)e  $50,000,  and  the  price  of  Beard  land  and  the  Beard  and 
Penick  land  (about  four  hunch-ed  and  seventy  acres)  com- 
bined, shall  be  §51,800.  Terms:  One-third  down,  balance 
in  one,  two,  and  three  years,  eciual  instalments,  at  six  per 
cent,  and  secured  by  vendor's  lien.  The  commission  shall  be 
five  per  cent,  of  the  gross  amount  of  the  sale,  payable  as  and 
when  payments  on  the  land  are  realized.  The  time  of  this 
option  expires  Oct  1st,  1902.  Sept.  15th,  1902.  (Signed) 
C.  E.  Beard.'' 

The  manifest  purpose  of  this  modification  was  to  induce  a 
sale  of  the  large  tract.  By  it.  Beard  bound  himself  to  sell, 
with  that  tract,  all  his  interest  in  the  small  tract,  for  the 
price  of  the  large  tract  alone.  He  owned  but  one-fourth  of 
the  small  tract  while  Penick  owned  the  residue,  and  Penick 
had  authorized  him  to  sell    his   interest   at  the  rate  of  five 
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dollars  an  acre,  which  amounted  to  nearly  $1,800.00  the 
amount  added  to  the  price  of  the  large  tract.  Accord- 
ing to  Yost's  testimony,  this  is  the  basis  on  which  the 
modification  was  made,  but  Beard  says  he  reduced  the 
price  of  the  large  tract  by  $1,000,00  and  made  the  price 
of  the  small  one  $2,800.00  in  determining  the  price  of  the 
two  tracts  combined.  However  this  may  be,  the  principal 
reduction  was  made  on  the  smaller  tract.  According  to 
Beard's  statement,  its  price  was  cut  nearly  one-half,  while 
that  of  the  large  tract  was  reduced  by  one-fiftieth.  So  the 
issue  between  them  as  to  this  is  not  very  important.  Being 
unable  to  reach  an  agreeement  within  the  time  limited,  Yost, 
at  the  instance  of  G.  W.  Campbell,  procured  an  extension  of 
Yost's  authority  to  sell  until  the  10th  day  of  October. 
This  was  granted  on  the  24th  day  of  September.  At  that 
time,  E.  W.  Campbell,  son  of  G.  W.  Campbell,  and  the 
active  member  of  the  firm  of  G.  W.  Campbell  &  Son,  was  in 
California.  On  the  2nd  day  of  October,  G.  W.  Campbell, 
head  of  the  firm,  died,  and  Yost  was  notified  of  the  fact. 
On  the  12th  day  of  October,  E.  W.  Campbell  telegraphed 
Yost  as  follows:  ''Get  fifteen  days  extension  on  Beard  op- 
tion, and  will  go  down  next  week  to  close  deal. ''  On  the  same 
day  Yost  telegraphed  Beard  as  follows:  "Ed  Campbell 
wires  for  fifteen  days  extension,  and  adds,  'Will  go  down 
next  week  to  close  deal.'  Shall  I  wire  him  to  come?''  On 
the  next  day  Beard  replied  to  Yost  as  follows:  "O.  K.  wire 
Campbell  to  come."  On  the  22nd  day  of  Octoter,  1902, 
Beard,  Yost  and  John  W.  Campbell  met  at  Marlinton,  West 
Virginia,  for  the  purpose  of  effecting  the  sale.  Owing  to 
business  engagements  which  precluded  his  attendance,  E.  W. 
Campbell  had  sent  John  W.  Campbell,  his  brother,  to  repre- 
sent him,  giving  him  a  letter  of  introduction,  directed  to  Mr. 
Yost,  which  read  as  follows:  "This  will  introduce  to  you 
my  l)rother,  Jno.  W.  Campbell,  who  will  probably  make 
arrangements  with  you  for  the  purchase  of  the  Beard  and 
Loffland  lands  on  Williams  River.''  Neither  E.  W.  Camp- 
bell nor  eTohn  W.  Campbell  was  very  familiar  with  the  land 
or  the  negotiations  relating  thereto.  The  former  had  just 
returned  from  California,  and  the  death  of  his  father  had 
necessarily'  diverted  his  mind  from  business  matters,,  as  well 
as  suddenly   cast   upon  him    new    and    additional    burdens. 
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John  W.  Campbell  had  suddenly  been  called  upon  to  act  in 
a  matter  concerning  which  he  knew  but  little.  Negotiations 
for  the  sale  of  a  tract  containing  more  than  two  thousand 
acres,  known  as  the  Loffland  lands,  had  been  carried  on  be- 
tween Yost,  as  agent,  and  Campbell  and  Son,  while  the 
negotiations  for  the  Beard  and  Penick  land  were  pending. 
The  letter  of  introduction  mentioned  only  the  Beard  land  and 
the  Loffland  land,  but  the  Beard  option  contained  the  small 
tract,  called  the  Beard  and  Penick  land.  John  W.  Campbell 
thought  he  was  not  authorized  to  take  anything  but  the 
Beard  land  and  the  Loffland  land  mentioned  in  the  letter. 
Accordingly,  he  agreed,  on  behalf  of  his  brother,  to  take  the 
large  tract  at  the  price  of  $50,000,  and  declined  to  take  both 
at  the  price  of  $51,800.  Yost  says  he,  at  the  time,  informed 
Beard  and  John  W.  Campbell  that  E.  W.  Campbell  wanted 
both  tracts  and,  further,  that  if  Campbell  did  not  take 
the  small  tract,  he  himself  would  take  it,  and  that  Beard 
agreed  that  if  Campbell  did  not  take  it,  he,  Yost,  might  have 
it  for  the  additional  sum  of  $1,800.  Beard  denies  this,  say- 
ing he  not  only  did  not  make  such  an  agreement,  but  that  he 
informed  Yost,  on  that  day,  after  the  large  tract  had  been 
taken,  that  neither  Campbell  nor  any  one  else  could  have  it 
at  that  price.  He  further  says  Yost  made  no  such  request, 
but  did  ask  permission  to  sell  it  to  some  person  at  Staunton, 
Virginia,  who  was  not  named.  On  that  day,  or  shortly  after- 
wards, a  deed  was  prepared,  conveying  the  large  tract  to 
E.  W.  Campbell,  John  W.  Campbell  and  Frank  Morrison, 
which,  together  with  a  draft  for  one-third  of  the  purchase 
money,  was  sent  through  the  bank  to  E.  W.  Campl)ell. 
The  deed  was  afterwards  altered,  or  a  new  one  made,  so  as 
to  convey  the  land  to  E.  W.  Campbell,  and,  after  some  delay, 
the  transaction  was  closed  as  to  the  large  tract. 

In  the  meantime,  Yost,  on  his  return  home,  wrote  to  E.  W. 
Campbell,  informing  him  of  the  error  of  his  brother  in 
respect  to  the  four  hundred  and  seventy  acre  tract,  and,  on 
the  25th  day  of  October,  1902,  E.  W.  Campbell  wrote  to 
Yost,  telling  him  that  he  would  take  the  four  hundred  and 
seventy  acres  and  desired  to  have  it  included  in  the  deal. 
On  the  28th  day  of  the  same  month,  Yost  informed  Beard, 
by  letter,  that  Campbell  would  take  it.  That  letter  reads  as 
follows:     ''Mr.  Campbell  advised  me  that  he  would  take  the 
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four  huudred  and  seventy  acres  of  the  Beard  and  Penick  land 
at  $1,800.00,  one-third  down,  balance  in  one,  two  and  three 
years  with  interest,  secured  by  vendor's  lien.  Please  have 
the  deed  prepared  to  the  same  parties  and  in  the  same  way 
that  the  Beard  deed  was  prepared.  How  long  have  you  had 
this  land,  and  in  what  way  was  it  acquired.  It  occurred  to 
to  me  that  it  was  such  a  small  tract  that  it  might  not  l)e 
necessary  to  go  to  the  extent  of  an  abstract.  Ijct  me  hear  from 
you,  please.*"  To  this  Beard  replied  on  the  80th  day  of  the 
same  month  as  follows:  "Yours  of  recent  date  received. 
Will  say  in  reply,  I  do  not  care  to  sell  the  four  hundred  and 
seventy  acre  tract  at  the  price  indicated.""  On  the  next  day, 
Yost  wrote  Beard  a  long  letter,  detailing  what  he  says  was 
their  understanding  respecting  the  four  hundred  and  seventy 
acre  tract  on  the  22nd  of  October,  1902,  and  the  conversation 
between  them  at  that  time.  Beard,  on  the  4th  of  November, 
wrote  Yost  a  letter  in  which  he  complained  of  delays,  the 
necessity  of  changing  the  contract  and  extending  the  time 
and  conclude:!  as  follows:  ''Now  Mr.  Yost  this  is  the  first 
time  in  my  life  a  man  ever  held  me  up  while  some  one  else 
went  through  my  pockets,  and  as  it  is  such  you  may  expect 
me  to  resist.''  He  made  no  denial  of  Yost's  statements  con- 
cerning their  conversations.  On  the  20th  of  Noveml)er, 
after  having  received  payment  for  the  large  tract.  Beard  wrote 
Yost,  enclosing  a  check  and  notes  for  his  commission  on  the 
sale  of  the  large  tract  and  offered  him  the  privilege  of  seUing 
other  lands  for  him.  In  answer  thereto,  Yost  renewed  his 
demand  for  the  conveyance  to  Campbell,  reminding  Beaixl 
again  of  the  understanding  which  they  had  effected  on  the 
22nd  of  Octol)er.  To  tliis  Beard  replied  on  December  1, 
1902,  giving  information  about  the  Elk  River  lands  which 
he  wanted  Yost  to  sell  for  him  and  concluding  as  follows: 
''We  seem  to  differ  so  much  about  what  is  right  and  just 
that  it  is  hardly  worth  while  for  us  to  tiilk  about  the  four 
hundred  and  seventy  acre  Penick  land,  and  I  do  not  intend 
to  take  §1,800.00  or  any  such  price  for  it.'" 

Later  Campbell  brought  this  suit  to  compel  a  conveyance 

to  him  of   said   four  hundred  and  seventy  acre  tract  of  land 

•  and  the  court  decreed  in  his  favor.     As  the  contract  between 

Beard  and  Yost,  authorizing  the  sale   of   the  land    was  not 

signed  by  the  wife  of  l^ard,  the  court,  in  its  decree,  allowed 
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Camptell  to  withhold  S400.00of  the  purchase  money  without 
interest  to  indemnify  him  against  Mrs.  Beard's  contingent 
right  of  dower.  From  this  decree  Beard  and  Penick  have 
api>ealed. 

Upon  the  evidence,  the  circuit  court  has  found  in  favor  of 
Campbell  as  to  what  occurred  on  the  22nd  day  of  Octol^er, 
1902.  Its  finding  ought  not  to  he  disturbed  unless  this 
Court  can  see  that  it  is  clearly  wrong.  Yost's  testimony  in 
favor  of  Campl)ell  seems  to  be  more  in  harmony  with  the 
conditions  and  circumstances  prevailing  at  the  time,  and  more 
consistent  with  the  correspondence  disclosed  by  the  record, 
than  that  of  Beard.  The  latter  might  well  have  avssumed,  in 
view  of  the  great  reduction  he  had  made  in  the  price  of  the 
small  tract  for  the  purpose  of  inducing  a  sale  of  the  larger 
one,  that  it  was  very  improbable  that  Mr.  Campbell  did  not 
intend  to  take  it,  and  also  that  John  W.  Campbell  was  misled 
by  the  language  of  the  letter  which  his  brother  had  sent 
with  him.  As  he  did  not,  in  his  subsequent  correspondence 
with  Mr.  Yost,  deny  in  detail  the  conversation  and  under- 
standing, charged  by  Yost  in  his  letters,  the  inference  is 
that  he  either  did  not  remember  just  what  had  been  said  or 
acquiesced  in  the  stjitements  made  by  Yost.  At  any  rate,  it 
is  by  no  means  clear  that  the  circuit  court  erred  in  \ts  finding 
upon  this  evidence. 

The  contention  of  counsel  for  the  appellant  is  that,  as 
Beard's  offer  was  in  the  alternative,  Campbell's  acceptance 
of  the  large  tract  was  an  election  between  the  two  proposi- 
tions presented,  and  that,  having  exercised  it,  he  was  not  in 
I)osition,  at  any  subsequent  time,  to  take  the  small  tract  for 
the  reason  that,  by  so  doing,  he  would  exercise  his  choice  or 
election  a  second  time.  That  this  is  an  extremely  technical 
IK)sition  to  take  is  very  apparent.  Whether,  under  ordinary 
circumstances,  a  plain  une(iuivocal  election  in  such  case  would 
l>e  conclusive  and  final,  we  are  not  called  upon  to  say.  We 
do  not  regard  this  as  a  final  and  definite  expression  of  choice 
on  the  part  of  Campl)ell.  Beard,  without  violating  any  legal 
principles,  might  bind  himself,  by  oral  agreement,  to  yield 
his  right  to  have  an  immediate,  instantaneous  and  conclusive 
election  and  tillow  it  to  be  made  at  any  time  within  the 
l>eriod  covered  by  the  authority  of  his  agent  to  sell.  Sup- 
pose Mr.  Campbell  had  been  prevent  and  had  said  to  Beard, 
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"I  will  close  with  you  as  to  the  lar^e  tract  this  morning, 
provided  you  will  give  me  the  privilege  of  taking  the  small 
tract  along  with  it  this  afternoon/'  and  Beard  had  assented 
to  the  arrangement.  What  principle  of  law  would  have 
stood  in  the  way  of  such  an  arrangement?  It  would  have 
been  a  sale  of  both  tracts  for  the  combined  price  fixed  in  the 
option,  and,  in  every  substantial  sense,  a  single  transaction, 
one  sale,  as  contemplated  and  authorized  by  the  contract. 
That  a  few  days,  instead  of  a  few  hours,  intervened,  does 
not  alter  the  principle,  provided  the  time  limited  in  the 
written  offer  of  sale  had  not  expired.  This  is  exactly  what 
Yost  says  Beard  agreed  to  do,  and  the  issue  of  fact  between 
the  parties,  relating  to  this  matter,  has  been  determined  by 
the  trial  court  in  favor  of  Campl^ell.  As  has  been  indicated, 
we  think  the  testimony  of  Yost  is  more  consistent  than  that 
of  Beard.  Had  Beard  frankly  notified  him  on  October  22nd 
that  he  regarded  the  transaction  as  finally  ended  and  com- 
pleted, it  is  altogether  improbable  that  Yost  would  have 
manifested  so  much  confidence  as  is  indicated  by  the  letter 
he  subsequently  wrote  after  having  heard  from  Campbell. 
It  is  quite  likely,  too,  that  l^ard,  on  receipt  of  it,  would 
have  promptly  reminded  Yost  of  so  important  a  fact. 

By  the  terms  of  the  last  written  contract  between  Beard 
and  Yost,  the  authority  of  the  latter  to  sell  expired  on  the 
1st  day  of  ()ctol)er,  1902.  Afterwards,  his  authority  was 
extended  ten  days,  and,  still  later,  through  an  additional 
period  of  fifteen  days,  which  made  the  final  expiration  of  it 
occur  on  the  2()th  day  of  October,  1902.  Mr.  Campbell,  in 
his  testimony,  says,  in  response  to  a  question  as  to  the  time 
at  which  he  was  first  informed  of  the  omission  of  the  four 
hundred  and  seventy  acre  tract  from  the  sale:  ''Well,  I  don't 
remember  exactly  just  wlien  the  matter  was  first  brought  to 
my  attention,  l:)ut  I  received  a  lettei — the  first  I  rememlier, 
calling  my  attention  to  it  about  the  25th  of  Octol)er,  I  think. 
At  any  i*ato  I  wrote  to  Mr.  Yost  on  the  25th  of  Octol)er  that 
I  wanted  tliat  land  included  in  the  inirchase,  and  that  is 
about  the  time  that  I  received  the  letter  from  him.'^  The 
letter  was  not  called  for  nor  was  the  testimony  objected  to 
on  account  of  the  form  in  which  it  was  given.  Thi*ee  days 
latter,  Yost  wrote  to  Beard,  saying  he  had  been  advised  by 
Mr.   Campbell    tliat   lie    would    take    the  four  hundred  and 
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seventy  acre  tract.  There  is  no  evidence  that  Campbell 
communicated  his  desire  in  any  way  other  than  by  the  letter. 
As  it  is  clear  that  Yost  received  it,  there  is  no  necessity  for 
evidence  in  detail  that  it  was  properly  addressed,  stamped 
and  deposited  in  the  postoffice.  That  letter  was  mailed  l^e- 
fore  the  authority  of  Yost  as  agent  of  Beard  had  expired. 
The  mailing  of  that  letter,  under  the  authorities,  constituted 
an  acceptance  of  the  proposition  and  converted  it  into  a  con- 
tract of  sale,  and  this  occurred  one  day  before  Yost's  au- 
thority to  sell  had  expired.  The  posting  of  a  letter  of 
acceptance  of  a  proposition  of  sale,  when  the  offer  is  not 
qualified  so  as  to  require  a  receipt  of  the  letter  to  constitute 
an  acceptance,  makes  the  acceptance  complete  from  the  mo- 
ment the  letter  is  mailed.  Patrick  v.  Bmiymun^  149  U.  S. 
411;  Mactier  v.  Fritli,  6  Wend.  103;  Clark  v.  Dales,  20 
Barb.  42;  Brisban  v.  Boyd,  4  Paige  17;  VassarY.  Camp,  14 
Barb.  341;  Story  Con.  section  384;  Adams  v.  Lindsell,  1  B. 
&  Aid.  681;  Dunloi)  v.  Higgim,  1  H.  L.  Cas.  381;  Ham's 
Case,  L.  R.  7  Chy.  587;  The  Palo  Alto,  2  Ware  343;  Wheat 
v.  Cross,  31  Md.  99.  The  United  States  mail  had  been  pre- 
viously used  by  the  parties  as  a  means  of  communication  in 
conducting  their  negotiations,  and  their  situation  was  such 
as  to  make  it  highly  probable  that  each  had  contemplated  the 
use  of  the  mail  as  such  •agency.  Either  of  these  grounds 
was  suflBicicnt  to  warrant  its  use  by  Campbell  in  accepting 
the  offer  of  sale.  9  Cyc.  295.  In  order  to  effect  an  accept- 
ance, it  was  not  necessary  to  mail  the  letter  to  Beard,  for 
Yost  was  duly  authorized  to  make  the  contract  as  Beard's 
agent,  and  his  power  as  such  agent  had  not  ceased,  either  by 
efflux  of  time  or  revocation. 

There  is  another  ground  upon  which  the  decree  can  be  sus- 
tained. The  contract  between  Beard  and  Yost  has  a  double 
aspect.  It  creates  an  agency  in  Yost  to  sell.  It  also  gives 
him  a  right  to  buy,  which,  in  the  absence  of  a  stipulation 
conferring  it,  an  agent  does  not  have.  It  says:  ''Upon 
notice  from  the  party  of  the  second  part  that  prospective 
purchasers  or  their  representatives  will  visit  and  examine 
the  land  at  a  certain  detinite  time,  the  party  of  the  first  part 
hereby  agi*ees  to  grant  to  the  party  of  tlie  second  part,  or  to 
his  assigns,  an  exclusive  option  to  jjurc/ui^e  on  the  condition 
named  above,  said  option  to  extend  over  such  time  as  may  l3e 


Digiti 


zed  by  Google 


510  C'AMPBELL  V.  Beard.  [57 

necessary  to  examine  the  land  and  titles  and  make  report  there- 
on, but  not  to  exceed  twenty  (20)  days."  Yost  swears  that 
the  propsition  of  sale  of  both  these  tracts  was  accepted  at  the 
same  time,  the  large  one  by  Campbell  and  the  smaller  one  by 
him,  Yost,  subject  to  the  right  of  Campbell  to  take  it  if  he 
wanted  it.  No  reason  is  perceived  why  this  could  not  be 
done,  and,  upon  the  evidence,  we  are  of  the  opinion  that  the 
trial  court  did  not  err  in  reaching  the  conclusion  that  such 
was  the  understanding.  This  would  amount  to  a  substantial, 
and  even  technical,  compliance  with  the  terms  of  the  con- 
tract. There  was  nothing  in  it  which  prohibited  Yost  from 
selling  one  tract  to  one  man  and  the  other  to  another,  pro- 
vided both  were  taken  at  the  same  time  at  the  price  named 
in  the  contract.  To  what  extent  or  in  what  manner,  could 
Mr.  Beard  be  injured  by  an  arrangement  of  that  kind?  If 
he  disposed  of  all  his  land  and  received  his  full  price  for  it, 
of  what  consequence  was  it  to  him  who  got  the  land  or  paid 
the  priced  The  only  objection  urged  against  Yost's  claim  as 
a  purchaser  is  his  agency.  It  is  based  upon  that  principle  of 
law  which  precludes  an  agent  from  making  a  sale  to  liimself, 
but,  in  tiiking  this  position,  counsel  overlook  the  provision 
in  the  contract  which  authorizes  the  agent  to  buy  the  subject 
of  his  agency  at  the  price  stipulated  in  the  contract.  Though 
an  agent  cannot  purchase  his  prinoipaPs  property  at  his  own 
sale  thereof,  no  rule  of  law  prohibits  the  i)rincipal  from 
making  a  sale  of  it,  or  making  a  contract  to  sell  it,  to  his 
agent.  Rochester  v.  Lercrlng^  104  Ind.  562;  Fl>ther\s  Ap- 
peal, 34  Pa.  St.  29;  2  Pom.  Va\.  Jur.  959;  Young  v.  Ilughet^^ 
32  N.  J.  Eci.  372;  Favnam  v.  Brooke,  9  Pick.  212;  Burke  v. 
Bourn,  98  Cal.  171. 

Though  the  clause  last  above  quoted  is  found  in  the  original 
contract  relating  to  the  large  tract  and  not  in  the  original 
pai^er  relating  to  the  small  one,  we  think  it  became  a  part 
of  the  latter  by  the  reference  therein  to  the  former  and  the 
subsequent  merger  of  both  contracts  into  one,  effected  by  the 
paper  executed  September  15,  1902.  By  this  the  two  prop- 
erties were  combined  in  a  single  proposition  of  sale  and  all 
the  instruments  read  together  show  a  clear  intent  on  the  part 
of  Beard  to  extend,  to  the  four  hundred  and  seventy  acre 
tract,  the  general  provisions  of  the  contract  relating  to  the 
two  thousand  eight  hundred  and  thirty-seven  acre  tract,  so 
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far  as,  by  their  nature,  they  might  l)e  made  applicable  thereto. 

The  court,  however,  erred  in  authorizing  a  retention  of 
part  of  the  purchase  money  as  indemnity  against  the  con- 
tingent right  of  dower  of  the  wife  of  the  defendant  Beard. 
The  fact  that  this  defendant  has  a  wife  is  disclosed  onb'  by 
the  evidence  in  the  case.  That  she  will  refuse  to  join  in  the 
deed  does  not  appear  in  any  way.  The  refusal  of  the  wife 
of  the  vendor  to  join  in  a  deed  conveying  land  wiiich  he  has 
.sold,  is  matter  of  defense  which  must  be  pleaded.  Although 
the  court  may  know,  by  some  means,  that  the  vendor  has  a 
w^ife,  it  cannot  presume  that  she  will  not  execute  the  con- 
veyance. On  the  contrary,  there  is  a  presumption  of  har- 
mony and  unity  of  will  between  the  husband  and  wife.  For 
the  position,  that  disability  to  execute  the  contract,  because 
of  the  refusal  of  the  wife  to  release  her  contingent  right  of 
dower,  by  joining  in  the  deed,  must  be  set  up  in  the  plead- 
ings as  matter  of  defense,  authority  is  found  in  Broirn  v. 
Eaton ^  21  Minn.  409.  In  numerous  cases  courts  have  re- 
fused to  enforce  performance  of  the  contract  upon  establish- 
ment of  the  unwillingness  of  the  wife  to  join  in  the  convey- 
ance, but  in  every  such  instance  her  unwillingness  has  been 
pleaded  as  a  defense  to  the  bill.  Coraon  v.  Mi/lrant/^  49  Pa. 
St.  88;  Riez^H  Apjmil,  73  Pa.  St.  485;  BurFn  Appeal,  75 
Pa.  St.  141;  LuciiH  v.  Scott,  41  O.  St.  636;  Ilawralty  v. 
Warren,  18  N.  J.  Eq.  (3  C.  E.  Green)  124;  Rellh/  v.  Snuth, 
25  N.  J.  Eq.  (10  C.  E.  Green)  158;  Dunsinore  v.  Lyle,  87 
Va.  391.  The  court  was  neither  under  a  duty,  nor  clothed 
with  a  discretion,  to  make  out  by  way  of  assumption,  from  a 
fact  incidentally  appearing  in  the  record,  and  set  up  an  ob- 
jection to  the  relief  sought  by  the  plaintiff,  not  presented 
nor  relied  upon  as  a  defense.  Parties  who  are  hu!  jvrli<  can- 
not expect  the  courts  to  put  in  answers  and  pleas  which  they 
themselves  will  not  present.  Again,  how  could  the  court 
know-  whether  Mrs.  Beard  was  willing  to  join  in  the  deed? 
Beard  might  have  been  unable  to  prove  her  unwillingness  to 
do  so,  if  he  had  alleged  it. 

For  this  error,  the  decree  must  be  reversed  and  the  cause 
remanded  to  the  circuit  court,  with  directions  to  enter  a 
decree,  requiring  the  defendants,  C.  E.  Beard  and  D.  A. 
Penick,  to  convey,  to  the  plaintiff  E.  W.  Campbell,  by  deed 
with  covenants  of  general  warranty,  said  four  hundred-seventy 
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acre  tract  of  land,  on  the  execution  and  delivery  to  the  de- 
fendants of  three  l3onds  or  notes  for  the  sum  of  $400.00  each, 
payable  to  the  defendants,  in  one,  two  and  three  years, 
respectively,  from  the  date  of  such  conveyance,  with  interest 
thereon  at  the  rate  of  six  per  centum  per  annum,  reserving 
a  vendor's  lien  in  said  deed  to  secure  the  payment  of  such 
deferred  instalments  of  purchase  money,  and  requiring  the 
payment  to  said  defendants  of  the  sum  of  $600.00,  tendered 
by  the  plaintiff  with  his  bill  and  paid  into  court,  and  to  enter 
such  further  orders  and  decrees  as  may  be  necessary  to 
enforce  full  and  complete  performance  of  the  said  contract 
of  sale  and  payment  to  the  plaintiff  of  his  costs  in  the  court 
l)elow. 


CHARLESTON 

0)8BY  V.  HONAKER. 

57        5^|1        Submitted  January  31,  1905.     Decided  March  28,  1905. 

1.  Specific  Perfokmance — Failure  to  Pay  Canh  Payment  Promptly — 
Effect. 

A  court  of  equity  will  not  refuse  specific  performance  of  a  con- 
tract sought  to  be  enforced  by  the  vendee  because  of  delay  for  a  short 
period  in  paying  a  balance  due  on  the  cash  payment,  when  the 
vendor  has  not  by  proper  steps  made  time  of  the  essence  of  the  con- 
tract and  has,  through  the  period  of  such  delay  expressed  a  willing- 
ness to  receive  such  balance  and  complete  the  contract,     (p.  518.) 

2.  Contracts   for   Realty — Paynunt   of  Purchase  Money — Timr  not 

Ordinarily  Eitncnre  of. 

Time  is  not  in  courts  of  equity,  considered,  ordinarily,  of  the  es- 
sence of  a  contract  for  the  sale  of  land,  and  especially  as  to  the  pay- 
ment of  purchase  money.  Perhaps  there  may  be  circumstances,  or 
terms  employed  such  as  to  take  the  case  out  of  the  general  rule. 
Abbott  v.  i:Hommedieu,  10  W.  Va.  077.     (p.  518.) 

Sanders,  .Ii'dcje,  Absent. 

Appeal  from  Circuit  Court,  Mercer  County. 
Bill  by  Mary  S.  Cosby  against  James  I).  Honaker.     Decree 
for  defendant,  and  plaintiff  appeals. 

Revt^rned, 

W.  Waltkk  McClau(jherty  and  T.  L.  Hexritze,  for  ap- 
pellant. 

Harold  A.  Kitz,  for  api)ellee. 


Digiti 


zed  by  Google 


W.  Va.J  .  Cosby  i\  Honaker.  513 

McWhorter,  Judge: 

On  the  25th  day  of  January,  1902,  the  following  paper  was 
made  and  delivered  to  Mary  S.  Cosby:  ''Received  of  Mrs. 
Mary  S.  Cosby  this  25th  day  of  January,  1902,  the  sum  of 
one  hundred  and  fifty  (150)  dollars  being  part  of  cash  pay- 
ment on  property  at  corner  of  Raleigh  St.  and  Stewart  Ave. 
this  day  sold  to  Mary  S.  Cosby  as  of  February  1st,  1902, 
and  for  which  property  I  am  to  make  proper  deed,  etc.,  the 
said  sale  being  at  the  price  of  four  thousand  dollars."  At 
the  July  rules,  1902,  Mary  S.  Cosby  filed  her  bill  of  com- 
plaint in  the  circuit  court  of  Mercer  county  against  J.  D. 
Honaker,  to  compel  specific  performance  of  the  said  contract, 
and  for  general  relief.  Plaintiff  filed  with  her  bill  a  copy  of 
said  receipt  for  $150.00  alleging  that  the  balance  of  the  cash 
payment  was  $150.00,  to  be  paid  when  the  deed  was  made  and 
delivered,  as  of  February  1,  1902,  and  alleged  that  there  was 
a  further  memorandum  in  writing  made  at  the  same  time 
which  contained  a  more  definite  description  of  the  property, 
which  was  retained  by  Honaker,  and  alleging  that  the  bal- 
ance of  the  purchase  money,  the  sum  of  $3,700.00  was  to  be 
paid  in  seven  equal  annual  i^ayments  from  the  first  day  of 
February,  1902,  with  interest  from  said  date  on  the  respec- 
tive payments;  that  the  defendant  was  to  make  a  deed  to  the 
plaintiff  and  the  plaintiff  was  to  execute  notes  for  the  balance 
of  said  $3,700.00  payable  as  stated  and  to  be  secured  by  a 
deed  of  trust  on  the  property,  to  be  executed  by  the  plaintiff, 
the  plaintiff  to  keep  the  propertj^  insured  during  the  life  of 
said  trust  deed  in  an  amount  sufficient  to  cover  whatever 
amount  might  }3e  owing  and  unpaid,  with  a  mortgage  clause 
attached  to  the  policy  for  the  benefit  of  the  defendant;  that  on 
or  about  the  first  day  of  February,  1902,  Honaker's  agent,  J. 
D.  Honaker,  Jr.,  was  in  the  city  of  Bluefield  and  came  to 
plaintiff  about  the  delivery  of  the  deed,  and  that  plaintiff  pay 
the  said  $150.00  balance  of  cash  payment  and  execute  the 
notes  and  trust  deed;  that  she  advised  said  agent  that  she  was 
not  ready  to  pa^-  the  cash  payment,  but  would  l)e  by  the  end 
of  the  month;  that  about  the  last  of  February  plaintiff  and 
said  agent  had  a  conversation  in  regard  to  fixing  up  the  mat- 
ter and  the  agent  agreed  to  let  the  matter  lie  over  until  about 
the  last  of  March  upon  the  consideration  that  the  defendant 
was  to  get  the  rent  from  said  property  for  the  month  ending 
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alx)ut  the  last  of  March,  and  that  in  consideration  thereof  the 
matter  was  delayed;  that  about  the  last  of  March  the  agent 
was  at  Bhiefield  and  the  closing:  was  again  postponed,  and  it 
went  over  from  time  to  time  principally  by  reason  of  the 
failure  of  defendant  to  call  upon  plaintiff  as  he  agreed  and 
promised  to  do;  that  plaintiff  informed  the  agent,  Honaker, 
that  she  had  not  the  money  in  the  house  but  had  it  in  the 
bank  and  was  anxious  to  close  the  deal;  that  on  May  1,  1902, 
Honaker,  the  agent,  promised  to  call  at  i)laintiff's  home  the 
next  day  l)etween  9  and  10  o'clock  a.  m.  and  close  the  matter 
up,  which  he  failed  to  do;  that  on  the  3d  day  of  May  plaintiff 
again  saw  the  agent  and  requested  that  it  be  closed  up  that 
day  w^ien  he  for  the  first  time  informed  plaintiff  that  the  de- 
fendant had  determined  not  to  consummate  the  matter  but  to 
return  to  plaintiff  her  money  already  paid,  and  interest;  that 
defendant  Honaker  had  collected  and  received  to  his  own  use 
the  rents  for  said  property  for  the  months  ending  the  latter 
part  of  April,  the  latter  part  of  May  and  tlie  latter  part  of 
June,  at  the  rate  of  $67.00  per  month,  which  rents  were  right- 
fully going  to  plaintiff,  but  which  rents  aggregating  $201.00 
had  been  received  by  the  defendant  and  used  by  him,  and  that 
he  would  continue  to  collect  the  rents,  and  apply  the  same  to 
his  own  use  unless  the  court  make  an  order  estopping  him 
from  doing  so,  and  praying  that  the  court  make  such  order 
and  compel  the  defendant  to  return  to  the  plaintiff  the  sum  so 
wrongfully  received  by  him  for  said  rents,  together  with 
proper  interest  on  same,  and  that  he  be  held  to  account  to  her 
for  rents  thereafter  to  be  collected;  that  plaintiff  was  at  the 
time  agreed  between  her  and  the  agent  of  the  defendant  for 
the  contract  to  be  completed,  able,  willing  and  greatly  desir- 
ous of  completing  said  contract,  and  had  ever  since  l)een,  and 
was  then  able,  willing  and  anxious  and  desirous  to  perform 
the  contract  on  her  part,  and  then  offered  to  pay  the  balance 
of  said  cash  payment,  including  the  interest  thereon  from 
Februrry  1,  1902,  (the  day  it  was  to  be  paid)  to  the  day  of 
payment,  and  to  execute  her  notes  for  the  balance  of  the  pur- 
chase money  as  provided  by  their  contract,  and  to  execute 
the  trust  deed  to  secure  the  same,  and  to  procure  the  fire  in- 
surance upon  the  property  as  required,  and  praying  that  the 
defendant  be  compelled  to  specifically  perform  his  part  of  the 
contract,  and  upon  his  failure  to  make  a  deed  to  the  plaintiff 
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that  the  court  appoint  a  commissioner  with  power,  and  di- 
rected to  make  such  deed  in  the  room  and  stead  of  the  defend- 
ant. 

The  defendant  filed  his  demurrer  and  answer  to  said  bill, 
admitted  that  he  did  contract  to  sell  to  plaintiff  the  property 
mentioned,  and  that  the  consideration  as  expressed  in  said  bill 
was  correct,  that  he  did  receive  the  $150.00,  but  that  in  addi- 
tion to  the  consideration  expressed  in  the  bill  plaintiff  was  to 
pay  him  the  premium  on  certain  insured  premises  held  on 
said  property,  and  that  said  stipulations  and  agreements  on 
the  part  of  plaintiff  were  to  be  performed  on  or  before  the 
first  day  of  February,  1902,  and  averred  that  he  was  ready 
and  willing  on  said  first  day  of  February  to  perform  his  part 
of  the  contract,  and  that  he  had  prior  to  said  time  executed  a 
proper  and  sufficient  deed  to  plaintiff  for  said  property  and 
tendered  the  same  to  plaintiff  upon  the  compliance  by  her  of 
her  part  of  the  contract  for  the  purchase  of  said  property, 
and  that  plaintiff  then  and  there  failed  and  refused  to  comply 
w4th  the  said  contract  upon  her  part;  and  filed  with  his  answer 
a  deed  dated  January  28,  1902,  and  acknowledged  by  respon- 
ilent  and  his  wife,  Belle  Honaker,  on  the  29th  day  of  Jan- 
uary, 1902,  conveying  the  said  property  to  the  plaintiff  with 
covenante  of  general  warranty;  denied  that  any  extension  of 
time  was  made  by  him  or  his  agent  as  alleged  in  the  bill,  and 
that  even  until  the  third  day  of  May  he  repeatedly  insisted 
upon  plaintiff  closing  her  contract,  but;  she  failed  and  re- 
fused so  to  do,  and  that  on  said  third  day  of  May,  the  plain- 
tiff was  informed  that  no  longer  time  could  be  given  for  the 
consummation  of  the  deal;  that  on  the  5th  day  of  May,  1902, 
respondent  by  his  agent,  notified  plaintiff  that  he  could  no 
longer  continue  said  arrangement,  and  on  the  5th  day  of  May, 
said  defendant,  by  his  authorized  agent,  renounced  said  con- 
tract and  arrangement  for  the  purchase  of  said  property  be- 
cause of  extraordinary  delay  of  the  plaintiff  and  tendered  to 
plaintiff  the  money  already  paid  by  her,  together  with  legal 
interest  thereon  and  which  he  then  tendered  in  open  court  in 
satisfaction  of  any  demand  said  plaintiff  might  have  against 
him;  denied  that  there  was  any  other  written  agreement  or 
memorandum  in  writing  entered  into  between  himself  and  the 
plaintiff  on  the  25th  day  of  January,  1902;  admitted  that  he 
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had  collected  the  rents;  but  denied  that  plaintiff  was  entitled 
to  any  interest  therein  as  claimed  in  her  bill. 

Depositions  were  taken  and  filed  in  the  cause  by  both  plain- 
tiff and  defendant  and  the  cause  was  heard  on  the  12th  day  of 
August,  1903,  upon  the  bill  and  exhibits,  the  answer  of  de- 
fendant and  exhibits  filed  therewith,  and  general  replication, 
and  upon  the  depositions,  upon  consideration  of  all  w^hich  the 
court  was  of  opinion  and  so  decreed  that  the  plaintiff,  was  not 
entitled  to  the  relief  prayed  for  in  her  bill  and  decreed  the 
dismissal  of  the  bill  with  costs  to  the  defendant.  The  defend- 
ant then  again  made  tender  of  the  $152.50  theretofore  paid  by 
him  into  court,  as  shown  by  the  record,  to  plaintiff,  and  asked 
plaintiff  if  she  would  receive  the  same  back  which  she  in  open 
court  refused  and  declined  to  do,  when  the  court  granted 
leave  to  the  defendant  to  receive  back  from  the  clerk  the  said 
money  and  the  clerk  was  directed  to  pay  back  the  same  to  the 
said  defendant  or  his  attorney,  w^hich  was  done  in  open  court 
From  which  decree  the  plaintiff  appealed  to  this  Court  and 
says  that  the  court  erred  in  decreeing  that  the  defendant  had 
a  right  to  a  rescission  of  the  contract,  and  that  plaintiff  was 
not  entitled  to  the  relief  sought  for  in  her  bill. 

Plaintiff  was  not  put  in  possession  of  the  property  pur- 
chased and  time  was  not  made  specifically  of  the  essence  of 
the  contract.  The  receipt  for  the  part  of  the  cash  payment 
was  on  the  25th  of  January,  and  the  residue  of  the  cash  pay- 
ment of  $150.00  was  to  be  paid  on  the  first  day  of  February 
following,  when  the  contract  of  sale  was  to  be  consumniate<l 
by  the  delivery  of  the  deed  to  the  purchaser  and  the  execu- 
tion of  the  notes  for  the  deferred  payments  and  the  dee<l  of 
of  trust  on  the  proi)erty  conveyed,  to  secure  the  same:  It 
appears  from  the  record  that  either  on  the  last  day  of  Jan- 
uary or  the  first  day  of  February,  the  defendant  was  pre- 
pared to  execute  his  part  of  the  contract  and  tendei-ed  the 
deed,  but  plaintiff  was  not  ready  to  pay  the  residue  of  the 
cash  payment  or  to  make  the  notes  and  execute  the  deed  of 
trust.  Plaintiff  appointed  another  time,  about  the  last  of 
February,  in  which  the  defendant  acquiesced,  when  the  trans- 
action should  l)e  consummated;  plaintiff  again  failed,  and 
asked  further  time.  J.  D.  Honaker,  Jr.,  the  agent  who  seems 
to  have  had  almost  entire  control  of  the  matter  says  that  about 
the  19th  or  20th  of  March  he  wrote  to  Mrs.  Cosby  that  he 
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would  be  in  Bluefield  on  the  26th  day  of  March  and  while 
there  he  would  see  her  and  "She  must  have  the  money  to 
close  the  deal;  that  it  must  be  closed  at  that  time. "    He  states 
that  he  went  to  see  the  plaintiff  on  the  28th  day  of  March 
when  she  again  said  she  had  not  the  money,  but  if  he  would 
stay  until  the  next  day  she  would  try  to  borrow  it.     He  told 
her  that  he  had  to  go  home  that  afternoon,  but  he  would  re- 
turn the  first  of  the  week  and  if  she  got  the  money  to  notify 
him  and  he  would  return  on  Monday  or  Tuesday;  she  said  she 
hated  to  run  him  back  so  much;  that  he  had  already  made  sev- 
eral trips  and  that  if  she  got  the  money  she  would  go  to  Rocky 
Gap,  his  home;  he  told  her  she  need  not  do  that,  just  notify 
hira  and  he  would  come;  that  on  Monday  or  Tuesday  he  re- 
ceived a  letter  from  plaintiff  saying  that  she  had  failed  to  get 
the  money;  then  he  and  his  father  talked  about  the  matter 
and  decided  that  the  better  plan  would  be  to  return  her  the 
money  she  had  already  paid  and  not  be  baffled  any  longer; 
that  he  never  went  to  see  her  any  more  after  that  until  the 
third  day  of  May  when  she  told  him  she  had  the  money  and 
wanted  to  pay  him  and  close  the  matter  up,  he  told  her  that 
they  would  pay  back  the   $150.00  with  its  interest  that  she 
had  paid,  and  he  got  the  money  and  tendered  the  same  to  her 
through  Mr.  Postlethwaite  on  Monday  morning,  the  fifth  of 
May.     The  testimony  of  plaintiff  is  not  materially  different 
from  that  of  the  agent,  Honaker,  except  that  she  details  more 
meetings  with  him  and  promises  on  his  part  to  come  to  her 
house  and  close  up  the  deal  when  he  frequently  failed  to  ap- 
pear as  promised.     Mary  C.  Cosby,  the  daughter  of  plaintiff, 
testified  that  on  the  first  day  of  May  she  and  her  mother  saw 
Honaker,  Jr.,  passing  the  street  by  their  residence  and  she, 
at  the  instance  of  her  mother,  went  and  accosted  him  on  the 
street  and  informed  him  that  her  mother:    "Was  ready  and 
wanted  to  close  the  deal  at  once,"  and  asked  him  when  he 
could  come  to  close  the  deal  with  her  mother;  "He  said  any 
time  that  was  convenient  with  ber  and  at  what  time  should 
he  come;  I  told  Mr.  Honaker  that  my  mother  had  said  that 
she  would  like  to  close  the  deal  that  afternoon  or  the  next 
morning;  he  said  he  could  not  come  that  afternoon,   but  that 
he  would  come  the  next  moi*ning,  between  the  hours  of  9  and 
10,  to  close  the  deal.'' 

Appellee  contends  that  while  the  receipt  filed  as  the  written 
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contract  did  not  make  time  of  the  essence  of  the  contract,  yet 
it  was  made  so  by  the  action  of  the  defendant  in  fixing  a  time 
within  which  payment  must  be  made,  and  cites  Fn)}l'  v. 
Thorn  OH,  12  L.  R.  A.  239  (Ore.)  where  it  is  held:  "Although 
there  is  no  stipulation  in  the  contract  that  time  shall  l^e  essen- 
tial, nor  anything  in  the  nature  or  circumstances  of  the  agree- 
ment to  make  it  so,  it  can  nevertheless  l)e  made  so  by  a  jier- 
formance  or  tender  of  i)erformance  by  one  party  and  a  de- 
mand of  the  other/'  He  further  cites  from  3d  Pom.  Ya\, 
Juris.,  section  1408,  note  on  page  2173,  where  it  is  said:  "Time 
may  also  be  made  essential,  where  one  of  the  parties  delays 
in  fulfilling,  and  the  other  party  by  a  notice  prescribes  a 
l>eriod  within  which  the  contract  must  be  completed,  or  else 
l)e  abandoned."  The  authorities  here  cited  are  not  such  as 
will  help  the  defendant  in  his  case,  l)ecause  the  only  time  that 
he  gave  notice  to  the  plaintiff  that  the  deal  must  be  closed 
within  a  si>ecified  time  was  when  he  notified  her  that  it  must 
be  done  on  the  26th  of  March,  when  defendant  would  l^e  in 
Bluefield,  but  his  notice  did  not  indicate  that  unless  she  com- 
plied with  her  part  of  the  contract  it  must  be  abandoned;  but, 
on  the  contrary,  he  called  upon  her  two  days  after  the  time 
fixed  in  his  notice,  on  the  28th,  according  to  his  own  testi- 
mony, then  waiving  the  benefit  of  it  by  giving  the  plaintiff 
still  further  time  in  which  to  comply  with  her  contract,  and 
when  he  finally  attempted  to  rescind  the  contract  by  making 
a  tender  of  the  money  and  its  interest  which  she  had  paid  on 
account  of  the  contract  it  was  without  any  notice  to  the  plain- 
tiff whatever,  that  he  wais  proposing  to  rescind.  "Where  the 
time  of  performance  is  fixed  by  the  contract,  the  question  is 
whether  it  is  of  the  essence  of  the  contract  or  not,  and  this  is 
a  question  of  construction.''  9  Cyc.  604.  "Time  is  not  of  the 
essence  of  a  contract  to  convey  land  at  a  future  day,  unless 
the  language  of  the  contract  clearly  indicates  that  it  was  so 
intended  by  the  parties.''  Knott  v.  Steph(^ni<^  5  Ore.  235.  In 
Ahhott  V.  niomrnrdltfu,  10  .W.  Va.  677  (syl.  pt.  7),  it  is 
held:  "Time  is  not  in  courts  of  equity,  considered,  ordinarily, 
of  the  essence  of  a  contract  for  the  sale  of  land,  and  especially 
as  to  the  payment  of  purchase  money.  Perhaps  there  may 
be  circumstances  or  terms  employed  such  as  to  take  the  case 
out  of  the  general  rule.''  In  section  393,  Pom.  Con.  it  is 
said,  that  the  vendor  if  he  intends  to  avail  himself  of  the  pro- 
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vision  for  avoiding  the  contract  "Must  give  the  purchaser  a 
timely  and  reasonable  notice  of  his  intention  to  avoid  the  con- 
tract or  must  do  some  unequivocal  act  which  unmistakably 
shows  that  intention,  for  the  vendor  can  not  treat  the  default 
alone  as  terminating  the  agreement/"  This  applies,  of  course, 
in  a  case  where  time  is  not  made  of  the  essence  of  the  con- 
tract by  the  terms  of  the  contract  itself. 

In  case  at  bar  the  acts  of  the  defendant  up  to  the  1st  of 
May  were  entirely  consistent  with  a  purpose  to  continue  the 
contract — the  first  intimation  the  plaintiff  had  of  defendant's 
intention  to  avoid  it  was  on  the  3d  day  of  May  when  Hon- 
aker,  the  agent,  told  plaintiff  that  his  father  had  concluded 
not  to  close  the  deal  and  his  purpose  to  return  her  the  money 
she  had  paid.  On  the  first  day  of  May,  as  testified  by  the 
(laughter  of  plaintiff',  Mary  C  Cosby,  Honaker  had  agreed  to 
go  to  plaintiff's  house  on  the  morning  of  May  2,  and  close  up 
the  matter.  Honaker  stated  in  his  testimony  afterwards  that 
Miss  Mary  C.  Cosby  told  him  on  Thursday  (May  1,)  that  her 
mother  wanted  him  to  come  up  "I  believe  she  said  to  close 
the  deal,  I  told  her  I  would  go  up  the  next  day,  in  the  fore- 
noon, but  didn't  go  until  Saturday,  and  I  think  it  was  in  the 
forenoon  that  I  went.'"  And  it  was  then  he  gave  plaintiff  the 
information  that  defendant  had  concluded  not  to  complete  the 
contract.  The  only  time  any  notice  was  given  that  the  money 
must  be  paid  by  a  specified  time  was  on  the  26th  of  March, 
but  even  then  there  was  no  intimation  of  any  intention  to  re- 
scind or  cancel  the  contract  by  the  defendant  upon  failure  to 
pay  at  that  time,  and  if  the  notice  had  contained  such  provi- 
sion the  right  to  enforce  it  was  waived  by  granting  further 
time  in  which  to  pay  the  money.  The  defendant,  with  his 
answer  tiled  the  deed  executed  by  him  and  tendered  to  the 
plaintiff  on  the  last  day  of  January  or  the  first  day  of  Feb- 
ruary-, 1902,  in  pursuance  of  the  written  receipt,  which  deed 
contains  sufficient  description  of  the  property  sold  to  enable 
the  court  to  enforce  specifically,  the  contract  in  this  case.  In 
Bofrle^  V.  Woodmn,  6  Grat.  78,  (syl.  pt.  1),  it  is  held:  "A 
vendor  of  land  prepares  a  deed  and  signs  it,  which  described 
the  land,  and  states  the  amount  and  times  of  payment  of  the 
purchase  money.  This  deed  is  never  delivered,  but  is  re- 
tained and  preserved  by  the  vendor.  Upon  a  bill  by  the 
vendee  for  a   specific  performance   of   the   contract.  Held: 
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The  deed  is  a  sufficient  memorandum  in  writing  of  the  con- 
tract, to  satisfy  the  requirement  of  the  statute  of  frauds  and 
perjuries." 

For  the  reasons  herein  given  the  court  erred  in  refusing  to 
decree  specific  performance  of  the  contract.  The  decree  come 
plained  of  is  therefore  reversed  and  annulled  and  the  caus- 
remanded  to  the  circuit  court  of  Mercer  county  for  further 
proceedings  to  be  had  therein  in  conformity  with  the  princi- 
ples herein  contained  and  the  rules  governing  courts  of 
equity. 

Severifed. 


CHARLESTON 

Dawson  v.  Dawson. 
Submitted  March  9,  1905.     Decided  March  28,  1905. 

1.     Divorce^ Hftbmtt    Corpus    Proeeedingn  for   Child— Ren  Judimtn, 
When, 

The  jud|?ment  of  a  circuit  court  in  habeutt  corpuM  proceeding  by 
a  wife  against  her  husband  for  the  custody  and  control  of  their  in- 
fant son,  in  favor  of  the  wife,  after  a  full  hearing,  is  re/t  judicata  in 
a  suit  brought  afterwards  for  divorce  and  the  custody  of  the  child 
by  the  husband  against  the  wife  for  desertion  and  abandonment,  as 
to  all  facts  known  and  existing  at  the  time  of  the  hearing  of  the 
habeas  rorpujt  proceedings,     (p.  530.) 

2.  Divorce— rw/»^>rf.y   of  Child — A  negation  n   in   RiU— Former   Prureed- 
ingn. 

In  a  suit  by  the  husband  against  the  wife,  after  such  judgment, 
for  divorce  for  desertion  and  abandonment,  to  entitle  the  husband 
to  have  said  judgment  changed  to  give  him  custody  of  the  child  his 
bill  must  allege  such  facts  occurring  subsequent  to  the  judgmonl 
or  unknown  at  the  time  of  its  rendition,  as,  if  proven,  would  war- 
rant the  court  in  view  of  the  welfare  of  the  child,  to  change  such 
custody,     (p.  531.) 

3.  DivoKCK — Wtlfare  of  Children  of  Firnt  Importance. 

In  a  suit  for  divorce,  the  court  in  deciding  between  the  father 
and  mother  of  the  children,  as  to  their  custody  and  control,  will 
regard  the  welfare  and  interest  of  the  children  as  of  the  first  im- 
portance,    (p.  533.) 

4.  DivoucE — Cimtttdy  and  Care  of  Children 

Where  the  father  and  mother  have  separated  and  their  infant 
children  must  of  necessity  be  deprived  of  the  care,  protection   and 
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training  of  one  of  them,  then  it  is  the  duty  of  the  courts  to  confide 
the  custody  of  the  infants  to  that  parent,  whether  father  or  mother, 
best  suited  to  maintain,  protect  and  educate  them  and  bring  them 
up  in  moral  courses,     (p.  534.) 

Appeal  from  Circuit  Court,  Morgan  County. 
Bill  by  Charles  S.  Dawson  against  Clara  B.  Dawson.     De- 
cree for  plaintiflF,  and  defendant  appeals. 

Affinned  In  part.     Rererned  In  part. 

Flick,  Westenhaveh  &  Noll  and  Forest  W.  Brown, 
for  appellant. 

Faulkner,  Walker  &  Woods,  for  appellee. 

MoWhorter,  Judoe: 

Charles  S.  Dawson  and  Clara  B.  Fearnow  were  married  on 
the  eighth  of  April,  1896,  in  Morgan  county,  and  lived  togeth- 
er as  husband  and  wife  in  said  county  until  the  14th  day  of 
May,  1898,  when  the  wife  left  their  home  and  went  to  the 
home  of  her  parents,  taking  with  her  their  only  child,  at  that 
time,  Ray,  who  was  l)orn  on  the  5th  day  of  December,  1896. 
On  the  20th  of  October,  1898,  another  child  was  born  to 
them,  named  Agnes.  She  remained  away  from  home  and  at 
her  parent's  home  ever  after  the  time  she  left.  On  the  31st 
day  of  July,  1898,  Charles  S.  Dawson  went  to  the  home  of  his 
wife\s  parents  and  took  the  child  and  started  away  with  it  be- 
fore his  presence  was  discovered.  He  was  followed  some 
distance  by  the  mother  who  not  being  very  strong  was  unable 
to  overtake  him  and  lie  succeeded  in  getting  away  with  it. 
On  the  first  day  of  August  she  filed  her  petition  to  the  judge 
of  the  circuit  court  of  Morgan  county,  praying  for  a  writ  of 
haheax  corpm^  which  was  granted.  In  response  to  the  writ 
the  defendant  made  his  return  and  brought  the  child  into 
court  and  on  the  iTth  day  of  August,  1898,  the  court  having 
fully  heard  all  the  evidence  offered  on  both  sides  took  time  to 
consider  and  in  the  meantime  placed  the  child  in  the  custody 
of  the  petitioner,  Clara  B.  Dawson,  bond  having  been  given 
for  the  safe  keeping  and  production  of  the  child  in  court 
when  the  same  should  l)e  reciuired.  At  the  January  term  of 
1899,  the  court  awarded  the  care  and  custody  of  the  child 
to  the  petitioner,  Clara  B.  Dawson,  until   the  further  order 
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of  the  court,  and  ^ave  judgment  in  her  favor  for  costs 
against  the  defendant,  providing  that  the  defendant  should 
have  access  to  the  said  Ray  Dawson  at  any  hour  between  9 
A.  M.  and  8  P.  M.  at  any  day  that  he  might  desire  to  see 
him.  To  which  ruling  of  the  court  the  defendant  took  ex- 
ceptions and  was  granted  leave  to  prepare  bills  of  exceptions 
within  thirty  days  from  the  adjournment  of  the  term.  No 
appeal  or  writ  of  error  was  ever  taken  to  this  judgment.  On 
the  thirtieth  day  of  July,  1901,  Charles  S.  Dawson  sued  out 
of  the  clerk's  office  of  the  circuit  court  of  Morgan  county, 
liis  subpoena  in  chancery  against  Clara  B.  Dawson  and  at  the 
August  rules  1901,  filed  his  bill  therein  alleging  the  mar- 
riage of  the  plaintiff  and  the  defendant  and  the  birth  of  the 
two  children,  Ray  and  Agnes,  and  alleging  that  on  the  14th 
of  May,  1898,  defendant,  without  just  cause  or  excuse,  had 
wilfully  abandoned  and  deserted  him,  taking  with  her  their 
said  son  Ray,  and  going  to  the  home  of  her  father  in  Morgan 
county,  where  she  had  ever  since  resided;  that  he  was  always 
true  and  kind  to  his  wife,  treating  her  with  consideration 
and  well  providing  for  her  comfort  and  needs;  that  she 
left  his  home  during  his  absence  therefrom  and  refused  to 
return  and  resume  the  relations  of  married  life  with  hira,.and 
also  refused  to  give  him  possession  of  his  said  children  and 
mentioned  the  hahe(h'<  coi^hh  proceeding  had  two  years  be- 
fore wherein  the  court  awarded  the  son  of  the  parties,  Ray 
Dawson,  to  the  defendant,  the  mother,  subject  to  the  further 
orders  of  the  said  court.  ''Plaintiff  says  that  he  is  clearly 
entitled  to  the  care  and  custody  of  his  said  child,  and  that 
there  is  now  no  valid  or  just  reason  or  cause  why  he  be  not 
restored  to  the  said  father's  care  and  custody,"'  and  prayed 
that  divorce  be  decreed  him  from  the  l)ond  of  matrimony  on 
the  ground  of  willful  abandonment  and  desertion,  and  that 
said  children,  Ray.  Dawson  and  Agnes  Dawson,  be  given  into 
his  custody,   and  foV  general  relief. 

The  defendant  appeared  and  filed  an  answer  in  the  nature 
of  a  crossbill  praying  affirmative  relief.  The  answer  denied 
all  the  allegations  of  the  bill  charging  her  with  misconduct 
and  alleging  that  she  was  obliged  to  leave  plaintiff  because 
of  cruel  and  inhuman  conduct  towards  her;  denied  that  plain- 
tiff had  been  true  and  kind  to  her  and  had  always  treated 
her  with  consideration,  providing  well   for  her  comfort  and 
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needs,  and  that  she  willfully  abandoned  and  deserted  him  and 
refused  to  live  with  her  husband  without  just  cause;  alleging 
that  the  conduct  of  the  plaintiff  toward  her,  both  before  and 
since  their  separation  had  been  cruel  and  inhuman  in  the  ex- 
treme, rendering  it  impossible  for  her  to  live  with  him,  and 
ruining  not  only  her  happiness  but  also  her  health;  that  plaintiff 
was  a  man  of  ungovernable  and  insane  temper  and  passionate 
and  overbearing  disposition;  that  during  the  first  year  of  their 
married  life  while  they  lived  with  respondent's  parents  they 
lived  in  comparative  peace  and  happiness;  that  after  they 
had  moved  to  the  farm  of  plaintiff's  father  and  were  living 
by  themselves  difficulties  began,  the  first  of  which  was  l^e- 
cause  of  the  objection  of  respondent  to  the  bringing  into 
their  home,  from  the  alms  house,  a  half-witted  girl  of  bad 
reputation,  who  was  not  long  afterwards  delivered  of  a  bas- 
tard child.  In  the  fall  of  1897,  respondent's  health  became 
seriously  affected  involving  her  lungs,  she  having  a  tendency 
to  pulmonary  trouble,  which  with  the  labors  incident  to  the 
duties  of  a  farmer's  wife  and  the  care  and  nursing  at  the 
breast  of  an  infant  rendered  respondent  in  no  condition, 
physically  or  mentally  to  bear  the  insults,  injuries  and  out 
rages  set  forth  in  the  answer;  that  instead  of  sympathizing 
with  respondent  plaintiff's  ill  temper  increased,  charging 
that  her  delicacy  was  pretended,  and  that  respondent's  mother 
had  put  into  her  head  the  notion  that  she  was  likely  to  die 
soon  and  resented  her  mother's  solicitude  as  a  personal 
affront;  that  in  the  spring  of  1898,  respondent  undertook  to 
discharge  the  household  duties,  nursing  and  caring  for  her 
child,  without  any  hired  help,  finding  that  she  was  unable  to 
do  so,  and  that  her  health  was  giving  away  under  the  strain 
she  told  plaintiff  at  breakfast,  on  May  13,  1898,  that  she 
would  be  obliged  to  have  aid;  he  refused  and  flew  into  a  vio- 
lent passion;  said  he  would  not  have  a  dozen  in  his 
family;  that  he  would  pay  for  no  help,  later  in  the  day, 
about  11  o'clock  he  returned  to  the  house  and  began  up- 
braiding respondent  who  only  begged  him  to  cease;  he  vio- 
lently asserted  that  he  would  not  be  run  over  by  any  woman, 
declaring  respondent  was  a  liar  and  a  double-faced  woman, 
and  ordered  her  to  leave  and  go  to  her  parent's  home.  Feai-- 
ing  for  her  life  respondent  said  and  did  nothing,  till  on  the 
next  morning  when  he  had   left  the   house,  she  then,  acting 
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on  his  orders  left  for  her  parent's  home,  where  she  has  since 
resided;  she  left  a  note  explaining  that  she  had  gone  tecause 
of  his  cruel  treatment  and  because  she  had  been  told  to  go; 
that  from  that  day  to  this  plaintiflF  had  offered  no  explanation 
of  his  conduct  or  withdrawn  his  order  to  go,  or  requested 
the  respondent  to  return,  but  on  the  contrary  his  suljsequent 
conduct  had  been  even  more  cruel  and  insulting  and  inhuman; 
that  the  episode  on  the  13th  day  of  May,  1898,  was  only  the 
culmination  of  a  series  of  acts  of  cruel  and  inhuman  conduct. 
Not  many  months  before  this  time,  on  one  occasion  when  re- 
spondent, owing  to  the  state  of  her  health  and  worn  out  by 
nursing,  begged  him  to  excuse  her  from  sexual  intercourse 
and  the  plaintiff  in  a  violent  rage  left  the  ted,  went  to  the 
desk  where  he  kept  his  razors  declaring  that  he  would  put  an 
end  to  matters  and  would  kill  himself,  putting  respondent  in 
fear  of  serious  bodily  hurt  and  again  under  similar  circum- 
stances he  acted  in  the  same  way;  at  another  time  he  falsely 
accused  respondent  of  having  been  satisfied  by  sexual  inter- 
course with  other  men;  that  the  excessive  sexual  intercourse 
demanded  by  the  plaintiff  and  yielded  to  by  respondent  at  a  time 
when  she  was  nursing  one  child  at  the  breast  and  was  preg- 
nant was  largely  responsible  for  her  weak  and  broken  health, 
and  was  cruel  and  inhuman  treatment  within  the  meaning  of 
the  law,  and  any  acts  of  respondent  tending  to  resti'ain  it  were 
resented  with  violence;  and  alleges  the  taking  of  the  child. 
Kay,  from  her  possession  by  the  plaintiff  by  stealth  when 
respondent  was  seven  months  advanced  in  pregnancy*  and 
the  sliock  to  her  system  nearly  produced  a  miscarriage  and 
placed  her  life  in  serious  jeopardy,  which  fact  was  at  once 
})rought  to  the  attention  of  i)laintiff  by  lh\  Kau,  the  attend- 
ing physician,  with  a  re(]uest  to  return  the  child  as  the  only 
remedy  he  could  prescribe,  and  was  necessary  to  her  recov- 
ery, in  a  letter  to  W.  H.  Marston,  which  plaintiff  admitted 
in  his  answer  in  the  /uiheas  corpus  i)roceedings  filed  as  part  of 
exhibit  number  one  was  received  by  him  on  the  31st  day  of 
July,  a  copy  of  which  letter  was  filed  with  the  answer;  that 
notwithstanding  these  facts  such  was  the  violence  of  his  dis- 
position and  the  inhumanity  of  his  conduct  that  he  ignoi-etl 
the  rcfiuest,  made  no  attempt  to  inquire  into  the  truth  of  Dr. 
Kau's  report  and  refused  to  consider  and  comply  with  the  iv- 
quest,  preferring  the  gratification  of  his  wishes  or  malice  to 
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the  life  of  respondent  or  even  that  of  his  own  child;  that  yet 
while  the  life  of  respondent  and  plaintiff's  unborn  child  was 
still  in  danger  plaintiff  filed  an  answer  to  the  A^Jcrtx  cy//7>^/j< 
petition  in  which  he  not  only  resisted  the  rehef  by  cruelly 
and  falsely  charging  that  respondent's  condition  was  due  to 
her  own  conduct,  and  that  she  had  resorted  to  means  to  pre- 
vent the  rearing  of  a  family  which  were  immoral  in  their 
character,  which  respondent  Was  advised  was  not  only  evi- 
dence of  the  cruel  and  inhuman  disposition  of  plaintiff  but 
was  such  cruel  and  inhuman  treatment  as  would  entitle  her 
to  a  decree  for  divorce;  that  although  the  circuit  court  in 
the  /uibecw  corpus  proceeding  gave  i^ermission  to  plaintiff  to 
visit  the  child,  Ray,  at  any  hour  between  6  A.  M.  and  9  P. 
M.  and  though  courteously  treated  whenever  he  did  so  he 
only  visited  the  said  Ray  four  or  five  times  after  the  separa- 
tion and  his  last  visit  was  in  December  1898;  that  he  never 
had  asked  to  see  the  second  child,  Agnes,  which  to  respond- 
ent was  conclusive  evidence  that  his  affection  for  his  children 
was  much  less  strong  than  his  malignant  desire  to  inflict  tor- 
ture on  her  by  taking  them  away  from  her;  that  as  to  her 
right  to  the  custody  of  her  children  and  her  ability  to  pro- 
vide a  suitable  home  for  them  respondent  adopted  the  al- 
legations of  her  petition  in  the  haheaa  crprp^ts  proceedings  and 
alleged  that  no  change  in  her  condition  or  the  circumstances 
which  then  justified  the  court  in  awarding  her  the  custody  of 
said  Ray  had  occurred  to  call  for  a  new  order  on  the  subject; 
that  plaintiff  by  his  conduct  had  allowed  his  children  to  for- 
get his  existence,  to  l:)ecome  wholly  weaned  in  their  affec- 
tions and  recollections  from  him,  so  that  his  children,  as  well 
as  respondent,  would  cruelly  suffer  in  their  affections  by 
transfer  to  one  whose  conduct  showed  he  had  lost  all  affection 
for  them,  and  prayed  for  a  perpetual  divorce  a  menm  et  tliovo 
from  plaintiff,  that  the  custody  and  possession  of  her  chil- 
dren might  not  l)e  disturbed,  but  if  need  be,  confirmed, 
and  for  reasonable  alimony. 

A  large  number  of  depositions  were  taken  and  filed  by 
both  parties,  and  the  cause  was  heard  on  the  20th  day  of 
August,  1902,  on  the  papers  and  proceedings  theretofore  read 
and  had  and  on  the  answer  and  cross  bill  of  defendant,  and 
general  replication  thereto,  and  on  the  depositions,  when  the 
court  found  that  defendant  was  not   entitled   to  the   relief 
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sought  in  her  answer  and  cross  bill,  and  that  the  plaintiff 
was  entitled  to  an  absolute  divorce  from  the  defendant  by 
reason  of  her  desertion  and  abandonment  on  the  14th  of  May, 
1898,  which  had  continued  without  interruption  from  that 
time  to  the  present  and  decreed  accordingly;  and  further  that 
the  defendant  was  not  entitled  to  any  further  allowance  for 
permanent  alimony  or  counsel  fees  and  decreed  the  custody 
and  possession  of  the  child,  Kay,  to  the  plaintiff  until  the 
further  order  of  the  court,  and  the  custcxly  and  possession  of 
the  child,  Agnes,  was  awarded  to  the  defendant  until  the 
further  oixler  of  the  court,  and  provided  for  the  visiting  by 
the  parents  to  the  children  respectively  at  any  hour  between 
9  A.  M.  and  6  P.  M.  as  often  as  once  a  week  and  leave  was 
reserved  to  either  party  to  apply  to  the  court  at  any  time  for 
modification  or  further  orders  regulating  the  time  and  condi- 
tions upon  which  the  children  might  l)e  visited  by  thera  i*e- 
si>ectively  in  case  disagreement  or  unpleasantness  should 
arise  by  reason  of  the  privilege  given,  and  provided  that  the 
decree  should  not  l^ecome  absolute  until  the  first  Tuesday  in 
January,  1903,  and  that  the  defendant  was  allowed  until  said 
<late  to  return  with  her  children  to  the  bed  and  board  of 
the  husband,  Charles  S.  Dawson,  and  should  she  so  elect  to  re- 
turn she  should  l^e  received  and  treated  by  plaintiff  as  his  wife, 
and  unless  she  should  so  voluntarily  return  within  said  time 
that  the  decree  of  divorce  should  te  and  l>ecome  final,  and  on 
the  6th  day  of  January,  1903,  the  cause  was  further  heard  and 
no  reconciliation  having  taken  place  it  was  decreed  that  the  said 
<lecree  of  August  20,  1902,  was  declared  final,  and  plaintiff 
was  decreed  to  pay  all  costs. 

From  which  decrees  the  defendant  appealed;  and  says  that 
the  court  erred  in  not  finding  that  the  allegations  of  the  de- 
fendant's answer,  in  the  nature  of  a  cross  bill  were  sustained 
by  the  evidence,  and  shoukl  have  granted  the  relief  there 
prayed  for,  and  should  not  have  found  that  the  allegations  of 
plaintiff's  bill,  as  to  desertion  and  abandonment  without  suffi- 
cient cause,  charged  against  the  defendant  were  sustained  by 
the  evidence,  and  should  not  have  entered  the  decree  in  his 
favor  for  absolute  divorce,  and  should  not,  on  a  considera- 
tion of  the  evidence,  documentary  and  oral,  in  the  record 
have  awarded  the  custody  of  the  infant  child.  Rajs  to  the 
plaintiff,  and  that  the  custody  of  Ray  having  been  tried  and  de- 
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termined  by  the  circuit  court  of  Morgan  county  in  an  action 
or  proceeding  at  law  any  application  for  change  or  raoditica- 
tion  of  the  judgment  or  order  then  made  could  only  have 
been  lawfully  made  to  the  court  in  that  proceeding  and  a 
court  of  equity  had  not  the  power  to  review  or  change  that 
judgment  in  a  collateral  suit,  and  tlmt  an  order  having  been 
made  on  a  full  hearing  as  to  the  custody  of  said  Kay  in  an 
action  at  law  a  court  of  equity  in  a  subsequent  suit,  even 
if  it  had  the  power  in  a  collateral  matter,  would  not  re- 
vise or  change  the  order  in  the  law  proceeding,  except  when 
the  welfare  of  the  child  itself  requires  it  in  consequence  of 
some  new  and  substantial  change  of  conditions  subsequently 
taking  place. 

The  plaintiff  tiled  no  answer  or  special  replication  to  the  an- 
swer of  the  defendant  in  the  nature  of  a  cross  bill  but  only  en- 
tered a  general  replication  to  the  answer.  While,  as  contended 
by  the  appellant's  counsel  that  the  allegations  of  the  cross  bill 
are  to  be  taken  as  admitted  to  be  true  by  the  appellee,  under 
the  statute  the  appellee  must  prove  her  allegations  as  far  as 
the  same  are  made  for  the  purposes  of  a  divorce,  as  the  case 
for  divorce  has  to  be  made  by  evidence  and  independent  of 
the  admissions  of  the  defendant.  The  evidence  in  the  case 
as  to  the  cruelty  and  inhuman  treatment  by  the  appellee  of 
appellant  is  very  conflicting,  while  the  evidence  of  the  ap- 
pellant supports  the  allegations  of  her  bill,  the  defendant 
squarely  denies  the  facts  aud  there  is  but  little  if  any  oral 
evidence  aside  from  her  own,  of  the  treatment  of  which  she 
complains.  It  is  true  the  cruelty  and  brutal  treatment  com- 
plained of  by  her  is  mostly  of  such  a  character  as  other  par- 
ties could  have  no  knowledge  of  it.  The  most  damaging 
evidence  against  the  appellee,  on  the  question  of  cruel  and 
inhuman  treatment,  is  the  fact  of  his  receipt  of  the  letter  ad- 
dressed by  Dr.  Rau,  who  was  called  to  treat  the  api)ellant 
after  she  was  overcome  by  the  shock  occasioned  by  the  act 
of  the  appellee  in  stealthily  taking  possession  of  the  child, 
Kay,  when  appellant  was  about  seven  months  advanced  in 
pregnancy,  which  letter  called  appellant's  attention  to  the 
fact  that  both  the  life  of  his  wife  and  that  of  his  unborn  child 
were  placed  in  jeopardy  by  his  said  act,  and  that  the  return 
of  the  child  was  the  only  remedy  the  doctor  knew  of  to  re- 
lieve them  from  such  danger.      To   this  he   paid   no  heed. 
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Many  witnesses  who  have  been  about  the  house  of  the  parties 
when  they  were  living  together  testified  to  the  uniform  kind 
treatment  of  the  appellee  toward  the  appellant,  and  that  he 
provided  well  for  his  wife  and  child.  It  is  true  several  of 
these  witnesses  were  his  own  i)eople,  while  othei"s  were  dis- 
interested neighbors,  in  good  standing.  Appellant  testifies 
that  he  invited  appellee  back  to  live  with  him  while  she  testi- 
fied to  the  contrary,  and  claims  that  he  ordered  her  to  leave 
his  home  and  go  to  her  father's.  It  is  not  disputed  that  she 
had  been  absent  from  appellee's  home  more  than  three  yeare 
when  the  suit  wa.s  brought. 

After  a  careful  reading  of  all  the  evidence  in  the  case  I  am 
not  inclined  to  disturb  the  decree  of  the  circuit  court  in  so  far 
as  the  divorce  of  the  parties  is  concerned;  as  to  the  care  and 
custody  of  the  children  the  evidence  is  conclusive  that  the 
circumstances  of  either  of  the  parties  are  such  as  to  render 
them  capable  of  the  pi'oper  care  and  support  of  either  or  lx)th 
of  the  children,  the  parents  of  both  the  appellant  and  the  ap- 
pellee show  themselves  willing  and  able  to  care  for  and  sup- 
port the  children.  Tlie  mother,  the  appellant,  evidently 
feels  and  manifests  a  greater  solicitude  for  the  welfare  of  the 
children  than  the  appellee,  who  says  in  his  testimon:v%  which 
appears  to  have  Ix^en  taken  in  November,  1901,  that  he  had 
been  to  see  his  son,  under  the  privilege  granted  him  by  the 
order  of  the  court  in  the  hctbedx  corpws  proceeding,  quite 
three  years  before,  four  times  in  all,  although  the  permis- 
sion was  that  he  could  visit  him  any  day  he  desired  to  see 
him,  between  9  A.  M.  and  8  P.  M.,  and  it  is  further  shown 
that  he  never  inquired  for,  nor  asked  to  see  the  younger 
child.  It  is  true  he  claims  that  he  was  not  cordially  received 
or  well  treated  on  such  visits,  l)ut  this  is  contradicted  by  all 
the  members  of  the  household  who  were  examined  as  wit- 
nesses, besides  some  outside  parties  who  happened  there  at  the 
time  of  some  of  his  visits. 

It  is  contended  hy  counsel  for  appellant  that  the  judgment 
of  the  court  in  the  h(ihca.s  corpus  proceeding  ofi  three  years 
l)efore  was  res  judicata  and  could  only  be  reviewed  in  that 
same  proceeding  by  writ  of  error  or  application  for  another 
writ,  if  the  circumstances  had  so  changed  as  to  authorize  it 
There  can  be  no  (juestion  as  to  the  jurisdiction  of  a  court  of 
law  in   habeas  corpi/M  proceeding  to  try  and  adjudge  allques- 
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tions  arising  as  to  the  custody,  possession  and  control  of  in- 
fant children.  See  Mathews  v.  Wade^  2  W.  Va.  464, 
wherein  it  is  held,  (syl.  pt.  2):  "The  jurisdiction  exists  in 
courts  to  determine  upon  the  hearing  of  a  writ  of  habeas  cor- 
pus who  has  the  legal  right  to  the  custody  of  a  minor. " 
Ritst  V.  Vanva4ite7\  9  W.  Va.  600;  Green  v.  Campbell^  35  W. 
Va.  698;  Barnes  v.  C^inningha/nn^  37  W.  Va.  746;  Church  on 
Hab.  Cor.,  section  425;  Armstrong  v.  Stone^  9  Grat.  102.  It 
is  only  when  some  new  condition  subsequent  to  the  judgment 
intervenes  that  the  matter  in  controversy  can  again  be  sub- 
mitted to  the  court,  and  the  testimony  is  limited  to  the  new 
facts  arising  since  the  first  adjudication.  Mercein  v.  People^ 
25  Wend.  64;  Freeman  on  Judgments,  section  324;  Brooks  v. 
Logan,  112  Ind.  183;  2  Am.  St.  177.  If  it  were  otherwise  a 
party  could  prosecute  his  habeas  corpus  to  final  determination, 
then  if  defeated,  at  once  bring  his  suit  for  divorce  and  relit- 
igate  the  same  questions  in  his  suit  for  divorce.  In  the  pro- 
ceedings between  the  parties  to  case  at  bar  a  full,  fair 
trial  was  had,  exceptions  taken  by  the  respondent  in  the  pro- 
ceeding and  leave  given  him  to  prepare  bills  of  exception 
looking  to  an  appeal  or  writ  of  error,  but  he  failed  to 
sue  out  the  writ  of  error.  Appellee's  bill  fails  to  al- 
lege any  change  of  conditions  whatever  since  the  judg- 
ment in  the  habeas  corpus  case,  and  so  fails  to  place  himself 
in  position  to  ask  relief  inconsistent  with  the  said  judgment. 
In  section  387,  Church  on  Hab.  Cor.  with  reference  to  judg- 
ments in  a  haJjeas  corpiis  case  being  res  j\idlcata,  the  rule  is 
laid  down:  "The  principle  of  res  Judicata  is  applicable  to 
proceedings  on  habeas  corpus  inquiring  into  and  determining 
the  rights  of  conflicting  claimants  to  the  custody  of  minor 
children.  The  court  is  not,  in  such  a  case,  bound  to  deliver 
a  child  whose  custody  is  in  controversy  into  the  custody  of 
any  claimant,  but  may  leave  it  in  such  custody  as  the  welfare 
of  the  child  at  the  time  appears  to  require;  and  its  order  as 
to  the  custody  of  the  child  is  not  an  'unalterable,  final  judg- 
ment,' but  will  last  until  the  child  may  have  the  right  to  nom- 
inate its  own  guardian,  or  until  a  material  change  of  circum- 
stances requires  a  change  of  custody.  Until  some  new  fact 
has  occurred  which  has  altered  the  state  of  the  case  or  the 
relative  claims  of  the  parents  or  other  contestants  to  the  cus- 
tody of  the  child  in  some  material  respect,  the  decision  of  a 
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court  of  competent  jurisdiction  on  a  former  writ  is,  howerer, 
conclusive  upon  a  subsequent  application.  *The  principles 
of  public  policy  requiring  the  application  of  the  doctrine  of 
estoppel  to  judicial  proceedings,  in  order  to  secure  the  re- 
pose of  society,'  says  Mr.  Freeman,  the  Trilx^nian  of  the 
modern  law,  'are  as  imperatively  demanded  in  the  cases  of 
private  individuals  contesting  private  rights  under  the  form 
of  proceedings  on  habeas  corpus^  as  if  the  litigation  were  con- 
ducted in  any  other  form.  Otherwise,  as  well  stated  in  the 
opinion  of  Senator  Paige,  'such  unhappy  controversies  as 
these  may  endure  until  the  entire  impoverishment  or  the 
death  of  the  parties  renders  further  continuance  impractica- 
ble. If  a  final  adjudication  upon  a  habeds  corpm  is  not  to  be 
deemed  res  adjndi<^ata^  the  consequences  will  be  lamentable. 
This  favored  writ  will  become  an  engine  of  oppression,  in- 
stead of  a  writ  of  liberty. '  "  In  the  case  of  StaU  v.  BecMel^  37 
Minn.  360,  (5  Am.  St.  854),  a  writ  of  habeas  corpus  was  sued 
out  by  the  mother  to  recover  the  custody  of  her  infant  child 
which  was  decided  against  her.  Afterwards  another  writ 
was  sued  out  by  her,  in  which  her  husband  joined  with  her, 
as  relator.  The  court  held  that  the  judgment  in  the  first  case 
was  a  bar  to  the  second,  as  no  new  facts  were  shown  to  have 
occurred  subsequently,  and  the  husband's  rights  were  solely 
dependent  on  those  of  the  wife;  the  court  says:  "In  our 
judgment,  in  such  cases  both  principle  and  considerations  of 
public  policy  require  the  application  of  the  doctrine  of  estop- 
pel to  judicial  proceedings.  We  therefore  hold  that  a  former 
adjudication  on  the  question  of  the  right  to  the  custody  of  an 
infant  child,  brought  up  on  habeas  corpus^  may  be  pleaded 
as  res  adjudicata^  and  is  conclusive  upon  the  same  parties. 
Merclen  v.  People  25  Wend.  64;  Peoph  v.  Brody^  56  N.  Y. 
182;  Freeman  on  Judg.,  section  324;  Church  on  Habeas  Cor- 
pus, section  387.  In  this  case  the  former  adjudication  pleaded 
in  the  return  to  the  writ  is  admitted  in  the  answer;  and  no 
new  facts  are  alleged  as  having  since  occurred  which  alter  in 
any  material  respect  the  rights  of  either  party  to  the  custody- 
of  the  child."'  See  also,  to  same  effect,  in  re  Sneden^  105 
Mich.  61,  55  Am.  St.  435;  Wilson  v.  Elliott^  96  Tex.  472, 
97  Am.  St.  978;  9  Am.  &  Eng.  Dec.  in  Eq.  75;  73  S.  W.  R. 
946;  ^Yeir  v.  Marley,  (Mo.)  6  L.  R.  A.  672.  In  DuBois  v. 
Johnso7i^  96  Ind.  6,  the  court  after   quoting  from    Williams 
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V.  WlUiarnH^  13  Ind.  623,  says:     "The  substance  of  this  is 
that  courts  may  modify  the  decree  awarding  the  custody  of 
children  in  divorce  cases,  but  such  modification  must  be  upon 
matters  which  have  arisen  subsequent  to  the  decree.     This 
commends  itself  to  our  judgment  as  the  reasonable  rule. "  In 
Carrien  v.  Cart^ien,  50  W.  Va.  113,  syl.  pt.  2,  it  is  held:  "A 
decree  fixing  the  custody  of  a  child   upon  decree   in  a   di- 
vorce suit  is  final  on  the  conditions  then  existing,  and  should 
not  be  changed  afterwards  unless  on  altered  conditions  since 
the  decree  or  on  material  facts  then  existing,  but  then  un- 
known, and  for  the  welfare  of  the  child."     And  at  page  118, 
it  is  said  in  the   opinion:  "Considerations  just  stated   would 
justify  us  in  saying  that  the  mother  is  entitled  to  the  custody 
of  Walter  Carriens;  but  they  are  by  no  means  all  that  is  to 
be  considered,  for  there  stands  the  first  decree  adjudging  to 
the  mother  his  custody,  which  must  remain  strong  between 
the  mother  and  father.      If   the  question  were  for  the  first 
time  before   us   we  might  give  his  custody  to  the  father;  I 
hardly  think  we  ought;  but  that  question  has  been  litigated, 
and  the  second  decree  is  only  a  reversal  of  the  first  without 
adequate  cause.     Wherever   a  power  is  given  by  statute  to 
order  a  decree  as  a  custody   or  alimony,   the  former  decree 
has  such  force  that  it  will  not  be  reviewed  on  facts  existing 
at  its  date,  but  will  be  altered  only  on  changed  circumstances, 
or  as  to  custody  of  childron   on  material  facts  unknown  at 
the  date  of  the  decree  showing   that  the  welfare  of  the  chil- 
dren demands  a  change.      No  such  circumstances  have  been 
shown  in  this  case,  and  we  see   no  reason  for  reversing  the 
first  decree  as  to  this  matter.     Buckmlmter  v.  Buckm!nste7\ 
88  Am.   Dec.  657,  and   note;   2,  Am.    &  Eng.  Ency.  L.  (2d 
Ed.)  137.     Section  11  allows  the  change  only  for  the  benefit 
of  the  children."    It  will  be  seen  that  the  same  rule  applies 
in  case  of  decrees  entered  in  divorce  cases  under  section  11, 
chapter  64,  Code,  and  the  decree  will  be  altered  only  on  facts 
occurring  subsequent  to  the  entering  of  the  decree,    not  on 
those  existing  at  the  date   of  the   decree,   unless  then  un- 
known, and  even  under  said  section  the  change   would  only 
be  made  for  the  benefit  of  the  child,  and  not  out  of  regard 
for  any  legal  rights  of  the  father.     A  petition  for  a  new  writ 
of  lioheas  cat*pus  or  a  petition  to  revise  a  decree  entered  in  a 
divorce  suit  should  show  the  new  facts  which  are  relied  upon 
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by  the  petitioner  to  entitle  him  to  a  diflferent  decision,  such 
facts  occurring  since  the  judgment  or  decree  or  the  unknown 
facts  at  the  time  of  the  entering  of  the  judgment  or  decree 
must  be  set  forth  in  the  petition  and  must  te  sufficient  in  law 
to  call  for  a  new  and  diflferent  order  as  to  the  custody  of  the 
child,  otherwise  the  petitioner  would  not  be  entitled  to  re- 
lief. In  case  at  bar  the  bill  of  the  appellee  sets  out  no  new 
facts  to  entitle  him  to  relief  against  the  order  awarding  the 
custody  of  the  child,  Kay,  to  the  appellant.  There  is  nothing 
in  the  bill,  whatever,  which  tends  to  show  that  the  welfare  of 
the  child,  Ray,  demands  a  change  of  custody.  The  same  rule 
applies  in  divorce  as  in  other  cases,  that  the  plaintiflf  can 
have  no  relief  unless  the  allegations  of  his  bill  entitle  him  to 
it.  InHandlau  v.  HandUn,  37  W.  Va.  486,  (syl.  pt.  4,)  it 
is  held:  "In  suits  for  divorce,  as  well  as  in  suits  in  equity, 
in  general  all  orders  and  decrees  must  be  justiBed  by  the 
pleadings,  as  well  as  by  the  proofs."  Wohhv.  Wam^  41  W. 
Va.  126. 

Appellee  assigns  as  cross  error  the  action  of  the  court  in 
decreeing  the  custody  of  his  infant  daughter,  Agnes,  to  the 
appellant.  In  his  bill  he  relies  solely  upon  his  legal  rights  at 
common  law.  After  simply  referring  in  his  bill  to  the  hahem 
coi^nis  proceedings  in  merely  an  incidental  manner  and  al- 
leging that  he  is  clearly  entitled  to  the  care  and  custody  of 
his  child,  Ray,  and  that  there  was  no  valid  or  just  reason  or 
cause  why  he  should  not  be  restored  to  his  custody,  prays 
"That  said  children,  Kay  Dawson  and  Agnes  Dawson,  be 
given  into  the  care  and  custody  of  their  said  father,  the  said 
plaintiff."  In  support  of  this  cross  assignment  of  error  it  is 
argued  by  counsel  for  appellee  that  at  the  date  of  the  decree 
awarding  the  child,  Agnes,  to  her  mother,  she  was  four  years 
of  age  and  there  was  not  a  particle  of  evidence  in  the  record 
to  show  that  she  was  in  need  of  her  mother's  care;  that  her 
father  had  the  legal  right  to  her  custody  and  control,  and 
that  his  right  thereto  was  not  to  be  defeated  by  sentimental 
considerations  and  subjected  to  any  compromise  with  his  wife, 
and  cite/V/r/'  v.  Carr,  22  Grat.  168,  and  Lathani  v.  Lathafiu 
30  Id,  329.  Appellee  gives  no  other  reason  that  the  said 
child  or  either  of  the  children  should  be  placed  in  his  custody 
except  the  cold  legal  fact  that  he  was  their  father  and  en- 
titled underlthe  common  law  to  such  custody,  and  as  said  by 
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counsel  for  appellee,  in  their  brief  the  mother  "Had  no  right 
to  the  possession  of  the  child."  The  evidence  shows  that  ap- 
pellee had  never  manifested  Buy  interest,  whatever,  in  the 
child,  Agnes,  and  very  little  if  any,  in  his  son,  Ray;  in  mak- 
ing his  visits  to  Ray,  under  the  judgment  of  the  court  in  the 
hahean  eoiym  proceedings,  he  never  inquired  after  the  younger 
child,  and  there  is  no  evidence  that  he  ever  saw  her  more  than 
once,  and  then  it  does  not  appear  that  he  paid  any  particular 
attention  to  it.  He  admits  himself  that  he  never  made  more 
than  four  visits  to  his  son  after  the  court  gave  him  permis- 
sion to  visit  him,  the  last  of  which  visits  was  in  December, 
1898,  nearly  three  years  before  the  institution  of  this  suit. 
From  his  conduct  it  would  appear  that  he  felt  very  little  in- 
terest in  the  children,  or  either  of  them,  and  cared  but  little 
for  their  welfare:  he  could  not  feel  the  same  interest  in  these 
children  that  his  wife  feels,  who  from  the  evidence  and  the 
intelligent  deposition  given  by  herself,  is  proven  to  be  a 
woman  of,  at  least,  fair  education  and  more  than  ordinary 
culture,  and  who  has  all  these  years  bestowed  upon  them  the 
watchful  and  loving  care  of  a  fond  and  devoted  mother.  Even 
in  the  thirty  years  which  have  transpired  since  the  decision 
in  the  (arr  v.  Carr  case,  cited  by  counsel  for  appellee,  the 
rule  touching  the  custody  of  children  has  been  greatly  modi- 
fied in  harmony  with  our  advanced  civilization.  In  March, 
1902,  in  the  case  of  Meyer  v.  Mei/er,  100  Va.  228,  it  is  held: 
''Ordinarily  the  father  is  entitled  to  the  care  and  custody  of 
his  infant  child,  but,  when  the  father  is  claiming  the  custody 
of  the  child,  the  court  will  exercise  its  discretion  according 
to  the  facts  and  what  api)ears  to  be  the  best  interest  of  the 
child.  The  welfare  of  the  child  is  the  controlling  considera- 
tion." The  opinion  in  that  case  refers  to  the  case  of  Sfri?i(/- 
fel/ofr  v.  SmiihierrlUe,  95  Va.  701,  with  approval,  and  also 
to  the  cjise  of  (^arriethsy.  CarrleuM^  nNpr(f,  from  which  it 
quotes  with  approval.  In  9  Am.  &  Eng.  Enc.  of  Law,  (2d 
Ed.)  867,  it  is  said:  ''In  selecting  a  custodian  the  courts  are 
free  in  the  exercise  of  sound  discretion  to  promote  the  wel- 
fare of  the  children  and  are  not  bound  to  recognize  the 
paramount  right  which  the  father  had  at  common  law  to  the 
custody  of  his  children.  The  welfare  of  the  children  and  the 
protection  of  their  interests  are  the  matters  of  primary  con- 
sideration  with   the   courts,"   and    authorities   there   cited. 
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In  case  of  Carriem  v.  Carrieiis^  cited,  the  opinion,  written 
by  Judge  Brannon,  in  referring  to  the  common  law  rule 
says:  "The  law  as  to  the  custody  of  children  has  l^een 
greatly  modified.  Formerly  the  right  of  the  father  to  its 
custody  was  almost  an  inflexible  rule.  That  rule  forgot  that 
a  mother  had  a  heart.  The  real  owner  of  the  child,  l^e  it 
even  a  baby,  must  give  it  up.  But  civilization,  advanced 
thought  and  human  kindness  have  bent  this  iron  rule  and 
opened  the  ears  of  courts  to  the  pleading  of  the  true  friend 
and  owner  of  the  child.  The  courts  do  not,  these  days, 
inexorably  take  from  mothers  their  children  of  tender  years, 
even  for  the  father,  if  the  mother  is  a  fit  person,  and  has  a 
home  for  them,  but  look  at  all  the  circumstances.  The  wel- 
fare of  the  child  is  the  test."  According  to  the  best  modern 
authorities  the  welfare  and  highest  interest  of  the  child  are 
of  primary  importance  and  must  be  consulted  in  deciding  as 
to  its  custody  and  control.  Boniwtt  v.  Boimett^  61  la.  199: 
47  Am.  Rep.  810.  And  in  note  to  Brooks  v.  Logan^  xnpra^ 
it  is  said:  "Where  the  father  and  mother  have  separated 
and  their  infant  children  must  of  necessity  be  deprived  of  the 
care,  protection  and  training  of  one  of  them,  then  it  is  the 
duty  of  the  courts  to  confide  the  custody  of  the  infants  to 
that  parent,  whether  father  or  mother,  test  suited  to  main- 
tain, protect  and  educate  them  and  bring  them  up  in  moral 
courses."  Citing  McKlm  v.  McKm,  12  R.  I.  462:  34  Am. 
Rep.  694;  Goodrich  v.  Goodrich^  44  Ala.  670;  and  all  this 
is  strictly  consistent  with  our  statute  as  found  in  section  11, 
chapter  64,  Code,  and  authorized  thereby. 

The  court  did  not  err  in.  giving  the  custody  of  the  younger 
child  to  the  appellant. 

For  the  reasons  herein  stated  the  decree  of  the  circuit 
court  of  Morgan  county  is  reversed,  only  in  so  far  as  it  gives 
to  the  appellee  care  and  custody  of  the  child,  Ray  Dawson, 
and  in  all  other  resi>ects  the  decree  is  affirmed. 

Rmrned  in  part,     A^nned  In  part. 
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CHARLESTON 

Peterson  v.  Hall. 

Submitted  February  1,  1905.     Decided  March  28,  1905. 

1.  Chancery  Jurisdiction  Over  Conflicting  Oil  Leases — Oaife  Over- 
ruled. 

Chancery  has  jurisdiction  to  decide  between  conflicting  claims 
to  rent  or  royalty  oil  under  conflicting  oil  leases  to  the  same  lessee 
both  as  to  that  already  produced,  and  that  to  be  produced  in  future, 
by  the  lessee  under  the  leases,  which  royalty  oil  is  by  the  leases  to 
be  delivered  to  the  credit  of  the  lessors.  Zinn  v.  Zlnn,  54  W.  Va. 
483,  overruled,     (pp.  537,  539.) 

2.  Surface  and  Minerals — Different  Owners  of  Scnne. 

There  may  be  separate  distinct  estates  in  diflferent  persons  in 
the  surface  of  land  and  oil  and  other  minerals  in  it.     (p.  540.) 

3.  Surface  and  Minerals— 0?rw€rf  by  Different  Persons— Tax  Sale  Sells 

Surface  ajid  Minerals. 

When  the  surface  of  land  is  owned  by  one  person,  the  oil  in  place 
by  another,  a  sale  for  taxes  in  the  name  of  the  owner  of  the  surface 
will  pass  also  the  oil  owned  by  the  other  person,  his  estate  not  be- 
ing charged  on  the  tax  books,  under  section  25,  chapter  31,  Code 
1899.     (p.  540. 

4.  Oil  Lease  Not  Taxable — Estate  in  Oil   to   be    Taxed   to    Surface 
Otcner. 

A  lessee  under  an  ordinarj-  oil  lease  for  years  has  no  vested  tax- 
able estate  in  the  oil  still  in  the  ground,  either  before  or  after  he 
has  found  paying  wells.  It  is  taxable  in  the  name  of  the  surface 
owner,     (p.  541.) 

Appeal  from  Circuit  Court,  Wetzel  County. 

Bill  by  B.  Walker  Peterson  against  Camissee  Hall  and 
others.  Decree  for  defendants,  and  plaintiflf  and  Z.  M.  Price 
appeal. 

Affirmed. 

H.  M.  Russell  and  Hall  &  Hall,  for  appellants. 
W.  G.  &  C.  A.  Snodgrass,  A.  B.  &  R.  F.  Fleming,  T.  P. 
Ja(X)B8,  and  U.  N.  Arnett,  Jr.,  for  appellees. 

Brannon,  President: 

B.  Walker  Peterson  made  a  lease,  5tli  March,  1892,  for 
the  production  of  petroleum  oil  and  natural  gas  of  a  large 
tract  of  land  in  Wetzel  county  to  the  South  Penn  Oil  Com- 
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•pany,  the  lease  reserving  to  Peterson  one-eight  royalty  in  oil. 
The  lease  was  for  five  years  and  as  much  longer  as  oil  should 
be  produced  in  paying  quantity.  Peterson  conveyed  sixty- 
four  acres  of  the  same  land  to  Camissee  Hall  by  deed  15th 
April,  1894.  The  deed  to  Hall  states  that  it  is  subject  to  the 
lease  of  Peterson  to  the  South  Penn  Oil  Company,  and  also  ex- 
pressly excepted  from  the  conveyance  one-half  of  Peterson's 
interest  in  that  lease,  that  is,  kept  half  the  oil  royalty.  This 
sixty-four  acre  tract  was  sold  for  taxes  of  1898  in  1899  in  the 
name  of  Hall,  purchased  by  R.  E.  L.  Snodgrass,  who  took  a 
tax  deed  under  his  purchase,  and  subsequently  conveyed  the 
sixty-four  acres  to  C.  R.  Snodgrass.  Later,  19th  November, 
1901,  C.  R.  Snodgrass  made  a  lease  of  the  sixty-four  acres  to 
the  South  Penn  Oil  Co.  for  oil  and  gas  purposes  reserving  a 
royalty,  and  later  conveyed  half  of  his  royalty  oil  to  the  com- 
pany. The  South  Penn  Oil  Co.  drilled  wells  on  the  other 
part  of  the  large  tract,  and  afterwards  drilled  wells  on  the 
sixty-four  acres,  which  produced  oil  in  paying  quantity,  and 
the  oil  was  delivered  for  conveyance  to  market  to  the  Eureka 
Pipe  Line  Company,  a  common  carrier  of  oil.  The  sixty- 
four  acres  was  not  taxed  in  1898  to  either  Peterson  or  the  Oil 
Ca),  The  Eureka  Pipe  Line  Co.  withheld  the  royalty  because 
of  a  conflicting  claim  between  Peterson  and  Snodgrass  to  the 
said  royalty  oil.  It  appears  that  the  South  Penn  Co.  drilled 
on  the  sixty -four  acres  under  the  Snodgrass  lease,  and  deHv- 
ered  one-sixteenth  to  the  Eureka  Co.  to  his  credit.  Owing 
to  the  conflicting  claims  of  Peterson  and  C.  R.  Snodgrass  to 
the  rental  or  royalty  oil  produced  on  the  sixty-four  acres 
Peterson  brought  a  suit  in  e(iuity  in  the  circuit  court  of  Wet- 
zel county  against  Camissee  Hall,  the  Pii)e  Line  Co.,  the 
South  Penn  Co.,  R.  E.  L.  Snodgrass,  C.  R.  Snodgrass  and 
others,  asking  that  the  South  Penn  Co.  be  enjoined  from 
further  developing  or  taking  oil  from  the  sixty-four  acres, 
unless  and  until  it  should  recognize  the  continued  validity  and 
operation,  as  to  the  sixty-four  acre  tract,  of  the  lease  of 
Peterson  to  the  South  Penn  Oil  Co.,  and  until  that  comimny 
should  deliver  to  Peterson  his  sixteenth  share  of  the  oil  as  it 
should  be  produced,  and  that  C.  R.  Snodgrass  should  be  en- 
joined from  laying  any  claim  to  the  sixteenth  of  the  oil  already 
produced  or  still  in  the  land,  and  from  doing  anything  by  claim 
or  otherwise  to  interfere  with  the  development  of  oil  on  said 
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land  under  Peterson's  lease'^to  the  South  Penn  Oil  Co.  The 
bill  prayed  that  the  said  two  companies  account  for  all  the  oil 
already  produced  on  said  land,  and  for  decree  against  them 
therefor,  either  by  delivery  of  the  oil  in  kind  or  pay- 
ment of  its  value  in  money.  The  bill  also  prayed  that  the 
lease  of  C.  R.  Snodgrass  to  the  South  Penn  Oil  Co.  be  set 
aside  and  held  for  naught  as  to  the  plaintiff's  right,  and  that 
C.  R.  Snodgrass  be  declared  not  entitled  to  any  part  of 
Peterson's  sixteenth  in  the  oil  produced,  or  to  be  produced, 
from  the  land,  and  requiring  the  South  Penn  Oil  Co.  to 
develop  the  land  under  the  lease  made  to  it  by  Peterson. 
The  bill  stated  that  the  plaintiff  did  not  know  the  amount  of 
oil  produced ^and  asked  for  discovery  thereof.  The  contest 
is  whether  Peterson  or  Snodgi'ass  owns  the  sixteenth  oil 
royalty.  The  bill  further  prays  that  it  be  decreed  that  Snod- 
grass is  not  entitled  to  any  part  of  Peterson's  sixteenth  of  the 
oil  already  produced,  or  of  that  to  l>e  produced  in  future,  and 
not  entitled  to  any  part  of  Peterson's  sixteenth  yet  in  the  land. 
The  bill  also  charged  that  if  the  South  Penn  Co.  elected  to  de- 
velop oil  under  the  Snodgrass  lease,  it  was  an  abandonment  of 
the  Peterson  lease,  and  this  lease  had  l)ecome  void,  and  the 
company  had  no  right  to  take  oil  from  the  land.  The  l)ill  also 
asked  that  the  lease  by  Snodgrass  be  cancelled.  It  also  called 
for  a  discovery  of  oil  already  produced.  A  decree  dismissed 
the  bill,  and  Peterson  appealed. 

A  (juestion  at  once  arises  as  to  the  jurisdiction  in  equity. 
It  is  said  there  is  none.  It  strikes  the  mind  that  equity  is 
the  only  forum  which  can  give  adequate  relief.  The  absence 
of  adequate  relief  at  law  is  a  well  known  source  of  concur- 
rent jurisdiction  in  equity.  To  drive  a  case  brought  in  the 
chancery  court  out  of  it  we  must  l)e  able  to  say  that  the  com- 
mon law  court  can  give  full,  not  partial,  but  full  relief,  adju- 
dicating the  rights  and  duties  of  all  the  parties  having 
interests  in  the  matter  l)efore  the  court.  To  deny 
equity  jurisdiction  because  of  a  remedy  at  law,  the  legal 
remedy,  must  not  be  merely  partial,  that  is,  going  only 
to  a  certain  extent  of  the  matters  involved;  but  it  must 
be  adequate  to  the  demands  of  the  particular  case,  and 
as  full,  complete  and  efficacious  as  that  given  in  equity. 
It  must  not  be  doubtful.  It  must  not  leave  open  for  future 
litigation  matters  really  and  substantially  involved.     Camrt/ 
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V.  BarneH,  56  W.  Va.  581,  (49  S.  E.  423).  What  the 
case,  under  its  circumstances,  requires,  is  a  remedy  which  will 
at  once  and  finally  settle  the  rights  of  all  the  parties  in  the 
past  and  future.  The  plaintiff  asks  that  both  the  South  Penn 
Oil  Company  and  the  Eureka  Pipe  Line  Company  account  to 
him.  Which  is  to  be  held  liable  ?  Are  both  indifferently, 
or  both  differently,  one  primarily?  What  action  at  law  will 
settle  this  and  bind  both?  If  one  is  sued,  the  judgment  will 
not  l)e  binding  on  the  other.  The  South  Penn  Co.  produces 
the  oil,  and  delivers  it  to  the  custody  of  the  Eureka  Co.  Is 
the  former  to  l)e  held  for  improper  delivery  to  the  Eureka 
to  the  credit  of  Snodgrass?  Is  it  liable  for  wrongful  conver- 
sion? Is  the  Eureka  Co.  liable  for  the  oil  as  Peterson's  oil? 
The  bill  asks,  somewhat  in  the  alternative,  that  these  com- 
panies deliver  Peterson  either  oil  or  money  for  it.  As  to 
that  produced  already,  which  is  liable?  Detinue  will  not  lie 
for  Peterson's  share,  undivided,  of  the  oil.  How  could  the 
sheriff  deliver  possession  of  it  under  an  execution  on  a  judg- 
ment in  detinue?  Detinue  would  lie  for  barrels  or  sacks  of 
wheat,  but  not  for  one  hundred  bushels  in  a  mass  of  one 
thousand.  Could  the  sheriff  make  division?  Peterson  can- 
not sue  Snodgrass  in  ejectment  or  unlawful  detainer  for  the 
land,  from  which  the  oil  comes.  He  might  sue  for  the  value 
of  the  oil  received  by  Snodgrass,  but  how  often  must  he  sue 
as  production  goes  along?  What  the  parties  desire  is  that 
proiluction  go  on  by  the  South  Penn  and  the  contested  oil  be 
delivered  to  the  Eureka  Co.  to  the  ci-edit  of  the  proper  i>erson, 
and  this  needs  a  suit  to  determine  title  to  that  contested  share 
of  oil  l)etween  Peterson  and  Snodgrass,  and  bind  both  the 
companies.  And  there  is  the  claim,  too,  of  Z.  M.  Price  to 
this  contested  share.  And,  further,  the  bill  claims  that  if 
the  South  Penn  Co.  elect  to  claim  under  its  lease  from  Snod- 
grass it  is  an  abandonment  of  the  Peterson  lease,  and  should 
\ye  so  declared.  What  other  remedy  will  give  full,  complete 
relief  than  an  equity  suit,  which  is  unlike  the  formal  straight- 
laced  action  at  law,  which  cannot  be  moulded  to  answer  all 
the  purposes  of  this  bill,  while  the  equity  remedy  is  plastic, 
suiting  its  pleadings  and  decree  to  answer  all  these  behests. 
For  those  reasons  I  think  there  is  equity  jurisdiction.  Also 
to  avoid  multiplicity  of  suits.  This  jurisdiction  exists  where 
the  plaintiff  would  l)e  obliged  to  bring  a  succession,  perhaps 
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an  indefinite  number,  of   actions  to  get  relief.     1  Pomeroy 
Eq.,  sections  245,  252. 

Jurisdiction  may  also  be  placed  under  the  head  of  partition. 
The  bill  may  be  construed  as  asking  partition  between  Peter- 
son and  the  South  Penn  Co.,  as  the  South  Penn  Co,  and  the 
Eureka  Pipe  Line  Co.  refuse  to  recognize  Peterson's  right  to 
the  oil  produced.  The  reasons  of  this  ground  of  jurisdiction 
will  appear  in  the  dissenting  opinion  of  Judge  Poffenbar- 
GER  in  Zhw  V.  Zinri^  54  W.  Va.  p.  490.  Peterson,  if  he  had 
title,  would  have  right  to  have  a  decree,  either  for  his  share 
in  the  oil  in  the  pipes  in  kind,  or  in  the  nature  of  partition^ 
partitioning  the  oil  in  respective  shares  or  right.  To  reach 
such  partition,  to  determine  the  right  to  the  contested  six- 
teenth of  the  oil,  it  w^as  necessary  to  determine  the  right  be- 
tween Snodgrass  and  Peterson.  This  conclusion  is  not  in 
accord  with  Zhift  v.  Zhm^  54  W.  Va.  490.  The  cases  are,  to 
an  extent,  distinguished.  I  was  in  great  doubt  as  a  member 
of  the  Court  when  that  case  was  decided,  and  concurred  very 
hesitatingly.  Two  members  of  the  Court  coming  to  the  bench 
since  that  decision,  decline  to  approve  it,  and  my  own  exami- 
nation of  the  subject  has  intensified  my  doubt  and  Judge  Mc- 
Whorter  assents  to  its  disapproval,  and  so  it  is  disapproved, 
as  it  denied  equity  jurisdiction.  Point  1  in  the  syllabus  may 
propound  good  law,  but  the  case  denies  jurisdiction  to  con- 
flicting claimants  under  different  leases  both  as  to  oil  pro- 
duced, and  to  be  produced,  and  the  liabilities  of  the  produc- 
ing and  carrying  companies. 

On  the  merits  comes  the  question,  Does  Peterson  or  Snod- 
grass own  the  one-sixteenth  of  oil  in  contest  between  themil 
We  think  that  Snodgrass  owns  it  under  his  tax  purchase. 
When  the  taxes  were  charged  the  oil  of  the  sixty-four  acres 
was  in  the  land  yet.  Chapter  31,  section  25,  Code,  makes  a 
tax  deed  pass  ''such  right,  title  and  interest  in  and  to  said 
real  estate  as  was  vested  in  the  person  or  pei-sons  charged 
with  taxes  thereon  for  which  it  was  sold,  at  the  commence- 
ment of,  or  at  any  time  during  the  year  or  years  for  which 
said  taxes  were  assessed,  and  all  such  right,  title  and  interest 
therein  of  any  other  person  having  title  thereto,  who  have 
not  in  his  or  their  own  name  l^een  charged  on  the  land  Ijook 
of  the  proper  county  or  assessment  district,  with  the  taxes 
chargeable  on  such  real  estate  for  the  year  or  years  for  the 
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taxes  of  which  the  same  was  sold,  and  having  actually  paid 
the  same  as  reciuired  by  law,  shall  be  transferred  to  and  vested 
in  the  grantee  in  such  deed."  What  operation  has  such  stat- 
ute provision  in  this  case?  What  was  the  state  of  the  title 
at  the  commencement  of  the  tax  year  1898?  Peterson  had 
conveyed  the  sixty-four  acres  to  Hall  reserving  one-sixteenth 
of  the  oil.  That  conveyance  made  two  separate  corporenl 
estates.  It  vested  in  Hall  the  land  including  fifteen-six- 
teenths of  the  oil  as  part  of  the  land,  and  the  reservation  o^ 
one-sixteenth  in  Peterson  left  in  him  that  fraction.  The 
estates  in  both  were  real  estate.  I^u-Mon  v.  White^  57  W. 
Va.  278,  (50  S.  E.  236);  Harris  v.  Cohh,  49  W.  Va.  350  Sand- 
erson  V.  Scrantou,  105  Pa.  St.  469. 

The  South  Penn  Oil  Co.  did  not  operate  on  the  sixty-four 
acres  until  after  the  tax  deed  to  Snodgrass;  but  if  it  had 
found  oil  anywhere  on  the  tract  of  one  thousand  and  fifty 
acres  leased  to  it  by  Peterson  prior  to  the  tax  year  1898,  it 
had  a  vested  lease  hold  estate,  for  the  large  tract  including 
the  sixty-four  acres.  A  lease  for  oil  confers  no  actual  estate 
until  oil  is  found,  but  only  a  right  to  explore  and  produce 
oil.      Tfrpmau  v.  Lowtlwr  Oil  (b.,  52  W.  Va.  501. 

Go  upon  the  theory  that  the  oil  company  did  not  find  oil 
anywhere  on  the  large  tract  l>efore  commencement  of 
the  tax  year  1898.  Then,  the  entire  ownei'ship  of  the 
sixty-four  acres,  including  oil,  at  that  date  was  in  Peter- 
son, Hall  and  the  South  Penn  Co.  Peterson  owned  one-six- 
teenth of  the  oil  by  reservation  in  his  deed  to  Hall.  Hall 
owned  the  land  and  oil,  except  the  one-sixteenth  reserved  to 
Peterson.  The  South  Penn  Co.  had  only  an  inchoate  right. 
Ko  taxable  estate  was  then  in  the  South  Penn  Co.,  for  want 
of  development.  Sfafr  v.  Sof/fh  Ptiu*  Oil  ("V;,,  42  W.  Va. 
80;  Carfrr  v.  lijhr  Vomdij,  45  1<L  806.  Thus,  the  Und  with 
everything  in  it  was  legally  assessed  to  Hall.  Under  the 
statute  above  quoted  the  tax  deed  passed  to  Snodgrass  the 
whole  land — land  and  its  oil — including  Peterson's  sixteenth, 
as  he  was  not  assessed  with  taxes.  The  South  Penn  Co.  had 
no  vested  estate  to  l)e  passed.  The  inchoate  right  if  taxable 
would  be  destroyed  by  the  tax  deed. 

But  say  that  the  South  Penn  Co.  had  on  the  tract  leased  to 
it  by  Peterson,  but  not  oh  the  sixty-four  acres,  produced  oil 
befoi-e  1898.     Then  it  would  have  a  vested  estatt*  and  prop- 
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erty  in  the  oil  in  the  whole  tract  including  the  sixty-four 
acres.  Peterson  had  a  royalty  of  oil  issuing  out  of  the  land 
and  as  to  the  oil  yet  in  the  land,  the  legal  estate  in  that  frac- 
tion was  still  in  Peterson,  notwithstanding  producing  wells 
existed  on  the  land,  as  the  cardinal  rule  is  that  oil  in  place  is 
still  realty,  and  becomes  personalty  only  when  brought  to 
the  surface.  The  residue  of  the  oil  was  then  vested  in  Hall. 
The  South  Penn  Co.  had  only  a  vested  right  to  produce  and 
bring  oil  to  the  surface,  not  the  legal  title  to  the  oil  itself. 
The  oil  company  had  no  freehold,  no  taxable  estate.  State 
V.  Smith  Penn^  42  W.  Va.  80.  This  is  clearly  so  under 
Carter  v.  Tyler  County^  45  W.  Va.  806.  It  had  no  estate  in 
soil  or  minerals.  Thompson's  Appeal^  101  Pa.  St.  p.  232. 
State  v.  South  Penn^  42  W.  Va,  p.  102,  distinctly  so  holds. 
Peterson  owned  a  fraction  of  the  oil  in  fee.  Of  course  the 
land  itself,  with  the  balance  of-  the  oil  was  taxable  to  Hall. 
Therefore,  the  tax  deed  passed  to  Snbdgrass  all  the  oil  in  the 
sixty-four  acres,  the  share  of  Hall  as  owner  of  the  tract,  and 
the  share  of  Peterson,  because  not  itself  charged.  The  taxa- 
tion of  the  tract  to  Hall,  if  paid,  would  have  saved  Peter- 
son's interest  from  forfeiture  for  omission,  and  would  have 
been  payment  for  all.  State  v.  Low^  46  W.  Va.  451.  But 
that  is  not  our  question,  which  is,  what  was  the  effect  of 
delinquency  and  sale  under  Cxxle,  chapter  31,  section  25. 
.  I  have  said  that  the  South  Penn  Co.  was  not  taxable  with 
the  oil  in  the  ground.  But  even  if  any  taxable  estate  were 
in  it,  that  estate  passed  by  the  tax  deed.  So,  in  any  view, 
Peterson's  right  was  destroyed  by  the  tax  sale  and  vested  in 
Snodgrass.  The  South  Penn  Company  and  the  Eureka  Pipe 
Line  Company  and  Snodgrass  were  not  accountable  to  Peter- 
son. He  lost  title  to  the  sixteenth. 
For  these  reasons  we  affirm  the  decree. 

Price's  Appeal. 

Z.  M.  Price  was  a  defendant  to  Peterson's  bill  in  the 
above  case.  The  bill  stated  that  Camissee  Hall  had  conveyed 
the  sixty-four  acres  of  land  to  said  Price,  19th  December, 
1901,  reserving  Peterson's  sixteenth  of  the  oil.  Price  filed  a 
cross  bill  in  the  case,  in  which  he  sets  up  said  conveyance  to 
him  and  claims  the  share  of  the  royalty  oil  which  was  con- 
ferred upon  Camissee  Hall  by  the  deed  from  Peterson,   and 
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claimed  the  same  against  Snodgrass,  and  united  with  Peter- 
son in  asking  relief.  The  decree  denied  any  relief  to  Price 
and  dismissed  the  cross  bill,  and  Price  took  a  separate  appeal 
from  the  decree.  The  title  of  Camissee  Hall  to  one-sixteenth 
of  the  oil  having  passed  to  Snodgrass  under  the  tax  deed 
dated  19th  December,  1900,  before  Hall's  deed  to  Price,  Price 
got  neither  oil  nor  land  by  the  deed  from  Hall.  They  went 
to  Snodgrass  under  the  tax  deed.  Therefore,  we  affirm  the 
decree  in  dismissing  Price's  answer  and  cross  bill. 


CHARLESTON 

Lewis  v.  Prichard,  et  al. 

Submitted  February  22,  1905.     Decided  April  11,  1905. 

1.     CoMMiBsioNER  iw  Chancebt — Repovt — Bxceptiona — Rule  on  Ap- 
peal. 

Where  the  circuit  court  sustains  exceptions  to  a  report  of  a  com- 
missioner stating;  an  intricate  account  composed  of  many  items, 
and  re-states  the  account  and  enters  a  decree  according  to  such  re- 
statement, and  upon  an  appeal  from  such  decree  this  Court  finds 
that  both  the  statement  of  the  account  by  the  commissioner  and 
the  re-statement  thereof  by  the  lower  court  are  materially  errone- 
ous as  to  many  of  the  items  thereof,  this  CJourt  will  announce  the 
principles  governing  the  statement  of  such  account,  reverse  thede- 
cree  of  the  lower  court,  sustain  the  exceptions  to  the  report  of  the 
commissioner  in  so  far  as  the  report  is  in  conflict  with  the  princi- 
ples announced  by  this  Court,  set  aside  the  report  and  remand  the 
'  cause  to  be  further  proceeded  with,  and  with  directions  to  re-com- 
mit the  cause  to  a  commissioner  to  re-state  the  account  in  accord- 
ance with  the  principles  announced  by  this  Court,    (pp.543  to  550.) 

Appeal  from  Circuit  Court,  Cabell  County. 
Bill  by  R.  A.  Lewis  against  R,  H.  Prichard  and  others. 
Decree  for  plaintiff,  and  defendants  appeal. 

Campbell,  Holt  &  Duncan,  for  appellants. 
Vinson  &  Thompson  and  McComas  &  Northoott,  for  ap- 
pellee. 
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Cox,  Judgk: 

This  cause  was  before  this  Court  on  a  former  appeal.  The 
decision  on  the  f  onner  appeal  is  reported  in  50  West  Virginia, 
239.  The  nature  of  the  contract  involved  and  a  sufficient 
statement  of  the  cause  up  to  the  time  of  that  decision  is  con- 
tained in  the  opinion  of  the  Court,  and  need  not  be  repeated 
here.  The  contract  involved  provided  that  Lewis  &  Co.  was 
to  furnish  to  Crane  &  Co.  certain  timber  and  to  drift  it  to  the 
mouth  of  the  Guyandotte  river  at  the  prices  specified  in  such 
contract. 

The  firm  of  Lewis  &  Co.  was  composed  of  R.  H.  Prichard 
and  R.  A.  Lewis.  R.  H.  Prichard  was  also  a  member  of  the 
firm  of  Prichard  &  Brubaker  and  of  the  firm  of  Prichard  & 
Co.  These  firms  and  Prichard,  as  an  individual,  were  also 
engaged  in  furnishing  timber  to  Crane  &  Co.  Lewis  was 
not  interested  in  any  of  these  dealings  except  the  dealings  of 
Lewis  &  Co.  Crane  &  Co.  was  a  corporation.  By  an  ar- 
rangement between  Lewis  and  Prichard,  Prichard  was  to  at- 
tend to  the  measuring  of  the  timber  of  Lewis  &  Co.  at  the 
mouth  of  the  Guyandotte  and  collect  therefor.  Lewis  super- 
intended the  work  of  getting  out  the  timber  and  drifting  it 
to  the  mouth  of  Guyandotte.  Instead  of  Prichard  measur- 
ing the  timber  and  collecting  therefor  in  person,  the  firm  of 
Prichard  &  Brubaker,  for  the  most  part,  attended  to  those 
duties  for  the  firm  of  Lewis  &  Co.  with  the  acquiescence  of, 
or  at  least,  without  dissent  from,  Lewis  to  that  manner  of  con- 
ducting the  business.  Crane  &  Co.  kept  only  one  account  for  the 
transactions  by  it  with  all  these  firms  and  with  R.  H.  Prich- 
ard, as  an  individual,  and  that  account  was  kept  in  the  name 
of  R.  H.  Prichard.  A  statement  from  the  books  of  Crane  & 
Co.  is  filed  with  the  testimony  and  will  be  referred  to  as  the 
books  of  Crane  &  Co.  No  books  were  kept  by  Lewis  of  the 
business  of  Lewis  &  Co.  The  only  books  kept  of  the  trans- 
actions of  Lewis  &  Co.  were  those  kept  by  Prichard  &  Bru- 
baker, in  which  an  account  with  Lewis  &  Co.  appears.  A 
statement  from  these  books  is  filed  with  the  testimony  and 
will  be  referred  to  as  the  books  of  Prichard  &  Brubaker. 
The  manner  of  keeping  these  books,  or  the  failure  to  keep 
proper  books,  has  led  to  much  confusion  and  no  small  degree 
of  uncertainty   in   the   settlement  of  the   accounts  between 
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Tjewis  &  Co.  and  CJrane  &  Co.  The  contract  between  Lewis 
&  Co.  and  Crane  &  Co.  bears  date  the  22d  day  of  August, 
1895.  There  were  previous  contracts  but  they  are  not  in- 
volved. The  contract  of  August  22,  1895,  in  most  of  its  ma- 
terial features,  was  construed  by  the  former  decision.  After 
this  cause  was  remanded  it  was  again  referred  to  a  commis- 
.  sioner  to  state  and  settle  the  accounts  between  Lewis  &  Cb. 
and  Crane  &  Co.  and  the  commissioner  reported  a  balance  in 
favor  of  Crane  &  Co.  against  Lewis  &  Co.  of  $2,061.85.  The 
report  of  the  commissioner  was  excepted  to  by  Lewis  and 
the  creditors  of  Lewis  &  Co.,  and  the  court  sustained,  inmost 
part,  the  exceptions  and  restated  the  account,  and  found  an 
indebtedness  in  favor  of  Lewis  &  Co.  against  Crane  &  Co., 
of  $33,587.85,  and  decreed  the  payment  thereof  by  Crane  & 
Co.  to  receivers  appointed  for  the  purpose.  From  this  decree 
Crane  &  Co.  appealed. 

In  considering  the  intricate  questions  arising  in  the  settle- 
ment of  this  account  upon  the  testimony  and  the  mass  of  docu- 
mentary evidence  we  are  presented  with  no  new  questions  of 
law.  In  order  to  determine  the  correctness  of  the  decree  of 
the  lower  court,  and  in  order  to  determine  what  decree  should 
have  been  entered  by  that  court,  it  is  necessary  for  us  to  pass 
upon  the  principles  involved  in  the  statement  of  the  items  of 
the  account.  In  doing  this  we  must  keep  in  mind  the  former 
decision  and  the  law  casting  the  burden  of  proof  as  between 
the  parties. 

The  first  contention  is  in  regard  to  the  basis  of  cliarge 
against  Crane  &  Co.  Lewis  &  Co.  claims  that  the  nine  thou- 
sand logs  on  the  banks  of  Big  Ugly  Creek,  mentioned  in  the 
opinion  delivered  upon  the  former  appeal,  should  be  charged 
for  at  the  contract  price  of  seven  cents  per  cube,  averaging 
the  logs  at  thirty-three  cubes  each  (less  thirteen  hundred  of 
said  logs  not  delivered)  regardless  of  whether  the  seven 
thousand  seven  hundred  logs  were  ever  delivered  at  the  mouth 
of  Guyandotte  or  not.  Crane  &  Co.  contends  that  it  is  only 
liable  to  be  charged  with  the  logs  actually  delivered 
and  remeasured  at  the  mouth  of  Guyandotte.  The  dealings 
under  the  contract  are  at  an  end.  Final  settlement  between 
the  parties  is  all  that  remains.  What  is  the  true  basis  of 
charge  against  Crane  &  Co.  ?  Under  the  opinion  delivered 
by  Judge  Brannon  on  the  former  appeal  we  are  not  left  in 
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doubt.  We  quote  therefrom  as  follows:  "In  January, 
1897,  there  were  delivered  by  R.  A.  Lewis  &  Co.  on  the 
banks  of  Big  Ugly  creek  nine  thousand  logs,  which  were 
measured,  accepted  and  branded  with  'R.  L.',  which,  by  the 
contract,  was  to  be  regarded  the  brand  of  Crane  &  Co.,  and 
by  the  contract  title  in  these  logs  thereupon  vested  in  Crane 
&  Co.,  and  it  became  liable  to  account  therefor  to  Lewis  & 
Co.,  at  seven  cents  per  cubic  foot.  No  account  of  these  logs 
was  taken  in  the  commissioner's  account  between  Lewis  & 
Co.  and  Crane  &  Co.;  no  statement  appears  including  these 
logs  to  the  credit  of  Lewis  &  Co.,  and  debit  of  Crane  &  Co. 
showing  how  much  was  debited  to  Crane  &  Co.  on  their  ac- 
count, and  what  payments  were  made  thereon.  The  commis- 
sioner was  asked  to  report  whether  the  seven  cents  per  cube 
payable  under  the  contract  for  timber  delivered  on  the  banks 
,  of  Big  Ugly  creek  had  ever  been  paid,  and  he  responded  that 
it  had  not  been  paid  'in  strict  conformity  with  the  terms  of 
the  contract;'  but  that  he  was  of  opinion  that  'the  advance- 
ments made  from  time  to  time  by  C.  Crane  &  Co.  was  a  sub- 
stantial compliance  with  the  terms  of  said  contract. '  *  * 
*  An  account  should  be  taken  of  those  logs  at  the  price  of 
seven  cents  per  cubic  foot.  Any  advancements  or  pay- 
ments made  by  Crane  &  Co.  to  the  actual,  separate  use  of 
the  firm  of  Lewis  &  Co.,  should  be  credited  to  Crane  &  Co. 
The  contract  put  upon  Lewis  &  Co.  the  duty,  not  merely  of 
putting  logs  on  the  banks  of  Big  Ugly  creek,  but  of  raft- 
ing and  drifting  to  the  mouth  of  Guyan  river.  If  Lewis  & 
Co.  failed  to  drift  any  of  these  logs,  they  could  claim  noth- 
ing for  logs  not  drifted  neither  the  seven  cents  nor  three  and 
a  half  specified  in  the  contract.  But  Crane  &  Co.  took  upon 
themselves  the  duty  of  rafting  and  drifting,  owing  to  the  ina- 
bility of  Lewis  &  Co.  to  do  so,  and  for  such  as  Crane  &  Co, 
drifted  at  their  expense,  that  company  would  be  liable  to 
pay  Lewis  &  Co.  only  the  seven  cents  per  cube,  but  nothing 
for  drifting.  For  such  as  were  drifted  by  the  receiver  and 
accepted  by  Crane  &  Co.,  Crane  &  Co.  would  be  liable  for 
both  the  seven  and  three  and  a  half  cents  spoken  of  in  the 
contract.  It  must  be  remarked  that  the  contract  gives 
Crane  &  Company  the  right  of  re-measurement  at  the  mouth 
of  Guyan  for  the  correction  of  the  preliminary  measurement 
made  for  the  purpose  of  the   advancement  of    seven  cents 
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per  cube    on   the    banks   of   Big    Ugly    creek,    and    also 
gives   right  of  sapping  old  logs   and   deduction  for   defec 
tivelogs.'' 

A  further  provision  of  the  contract  is  as  follows:  "And 
the  said  K.  A.  Lewis  and  Company  is  to  and  hereby  agrees 
to  stand  good  for  such  deductions  and  for  all  loss  of  logs  by 
sinking,  by  floods  or  otherwise,  at  the  same  price  paid  for 
same  as  hereinbefore  set  forth/'  It  is  clear  that  the  title 
to  the  timber  passed  to  Crane  &  Co.  when  delivered  upon 
the  banks  of  Big  Ugly  creek,  but  it  is  equally  clear  that 
Crane  &  Co.  was  only  required  to  pay  upon  final  settlement, 
for  the  timber  which  was  actually  delivered  under  the  con- 
tract at  the  mouth  of  Guyandotte,  according  to  re-measure- 
ment there  made.  The  previous  payments  or  advancements 
made  upon  first  measurement  on  the  banks  of  Big  Ugly  creek, 
if  any,  were  to  be  reckoned  with  and  the  balance  ascertained 
according  to  re-measurement  at  the  mouth  of  the  Guyan- 
dotte. The  loss  by  sinking,  floods  or  otherwise,  as  well  as 
by  deductions  under  the  contract,  was  to  be  borne  by  Lewis 
&  Co.  This  being  true,  the  proper  charge  against  Crane  & 
Co.  for  timber  under  the  contract  is  the  amount  of  timber 
delivered  at  the  mouth  of  the  Guyandotte  river  according  to 
the  re-measurement  made  under  the  terms  of  the  contract  at 
the  prices  provided  by  the  contract  for  delivering  on  the 
banks  of  Big  Ugly  creek,  and  for  drifting  to  the  mouth  of 
the  Guyandotte,  less  only,  the  price  of  drifting  that  part 
thereof  drifted  by  Crane  &  Co.  The  whole  amount  of  tim- 
ber delivered  and  re-measured  at  the  mouth  of  the  Guyan- 
dotte consisted  of  three  deliveries:  one  by  Lewis  &  Co.,  one 
by  Crane  &  Co.  and  one  by  the  receiver,  as  shown  by  the 
evidence  and  as  reported  by  the  commissioner.  These  are 
the  only  deliveries  with  which  Crane  &  Co.  can  be  charged 
in  the  final  settlement.  An  additional  sum  of  one-half  cent 
I)er  cube  on  all  the  timber  delivered  and  re-measured  at  the 
mouth  of  the  Guyandotte  should  be  charged  against  Crane  & 
Co.  by  reason  of  the  private  understanding  between  it  and 
Prichard,  referred  to  in  the  former  opinion,  and  which  is  not 
left  open  under  that  decision. 

It  is  contended  that  because  Crane  &  Co.  took  charge  of 
the  drifting  of  part  of  the  timber  upon  the  inability  of  Lewis 
&  Co.  to  carry  on  that  work,    the  part  of  the  contract  pro- 
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viding  that  Lewis  &  Co.  should  bear  the  loss  of  timber  by 
sinking,  floods  and  otherwise  was  abrogated,  and  that  thei*e- 
f ore  Crane  &  Co.  became  liable  for  such  loss.  There  is  no  evi- 
dence of  negligence  or  fraud  on  the  part  of  Crane  &  Co.  as  to 
the  timber  which  it  took  charge  of  for  the  purpose  of  drifting. 
If  Lewis  &  Co.  were  unable  to  drift  the  timber  according  to 
contract  then  it  was  the  duty  of  Crane  &  Co.  to  lessen  the 
injury  caused  by  such  failure,  as  much  as  could  reasonably 
be  done.  If  in  so  doing  it  took  charge  of  part  of  the 
timber  for  the  purpose  of  drifting  it,  (whether  with,  or  with- 
out, the  consent  of  Lewis  &  Co.  is  immaterial)  then  in  the 
absence  of  any  evidence  of  nefirligence  or  fraud  it  could  not 
be  held  liable  for  loss  of  timber  by  sinking,  floods  or  other- 
wise. 

We  will  now  consider  the  subject  of  credits  to  Crane  & 
Co.,  and  in  doing  this,  for  convenience  we  will  consider  the 
items  of  credit  allowed  and  refused  by  the  commissioner,  as 
these  include,  we  believe,  all  items  of  credit  claimed  by 
Crane  &  Co.  First  as  to  the  items  allowed:  "By  cash  ac- 
knowledged in  contract — $3,000.00."  This  item  is  receipted 
for  in  the  contract  of  August  22,  1895,  and  should  be  al- 
lowed. "By  drifting,  three  and  one-half  cents  per  cube — 
$1,442.70."'  This  item  is  met  by  what  we  have  said  in  rela- 
tion to  the  charges  against  Crane  &  Co.  The  items,  "By 
rope,  cash,  etc.— $88.89;"  "By  cash  to  Strupe— $100;"  "By 
boomage— $317.68;"  "By  picking  up  logs— $670.75;"  "By 
boomage— $599.68;"  "By  picking  up  logs— $24.44;"  "By 
picking  up  logs— $47.50;"  "By  cash  to  Farley— $59.93;"  we 
think  are  fully  established  by  the  evidence  and  should  be  al- 
lowed. Many  of  them  are  not  seriously  contested  in  the  ar- 
gument of  counsel. 

The  item,  "By  16  drafts  and  checks— $16,050.00,"  is  se- 
riously contested.  One  of  these  is  in  form  a  note,  but  we 
shall  refer  to  all  of  them  as  drafts  and  checks,  following  the 
description  of  the  commissioner.  These  sixteen  drafts  and 
checks  were  drawn  on  Crane  &  Co.,  excepting  two  which 
were  drawn  by  Crane  &  Co.  All  were  payable  to  Lewis  & 
Co.  and  endorsed  by  Lewis  &  Co.  and  paid  by  Crane  &  Co. 
Two  of  them  .were  drawn  by  R.  A.  Lewis  &  Co.,  one  by 
Prichard  &  Brubaker,  and  eleven  by  R.  H.  Prichard.  Some 
of  these  drafts  and  checks  do  not  imply  on  their  faces  a  credit 
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to  Crane  &  Co.  against  Lewis  &  Co.  by  payment  of  them. 
But  they  may  be  explained  by  evidence  aliunde.  It  is  com- 
petent to  show  by  extraneous  evidence  that  these  drafts  and 
checks  were  drawn  for  the  benefit  of  Lewis  &  Co.  and  that 
the  payment  thereof  by  Crane  &  Co.  was  for  the  benefit  of 
Lewis  &  Co.,  and  that  Lewis  &  Co.  received  the  actual  ben- 
efit of  such  payment.  Witness  Smith,  bookkeeper  of  Prich- 
ard &  Brubaker,  who  kept  the  account  between  that  firm 
and  Lewis  &  Co.  testifies  that  the  endorsements  of  Lewis  & 
Co.  on  these  drafts  and  checks  were  not  accommodation  en- 
dorsements; and  in  eflPect  further,  that  Lewis  &  Co.  received 
the  money  on  the  several  drafts  drawn  on  Crane  &  Co.,  com- 
mencing in  the  month  of  August,  1895,  and  ending  April, 
1896,  during  which  period  these  drafts  and  checks  were 
drawn.  He  further  testifies  that  the  money  received  from 
these  drafts  was  paid  out,  not  later  than  a  week  from  the 
time  it  was  received.  Witness  Kohlsaat,  bookkeeper  for 
Crane  &  Co.,  testifies  that  Lewis  &  Co.  received  the  benefit 
of  these  drafts  and  checks.  There  is  no  evidence  to  the  con- 
trary. This  evidence  taken  with  the  facts  and  circumstances 
appearing,  is  sufficient  to  establish  a  credit  to  Crane  &  Co. 
against  Lewis  &  Co.  for  these  sixteen  drafts  and  checks,  and 
this  item  should  be  allowed. 

The  item,  ''By  cash — $346,"  is  made  up  of  cash  payments 
to  R.  H.  Prichard  by  Crane  &  Co.  excepting  one  dollar  paid 
by  Kohlsaat  to  Fry.  Kohlsaat  testifies  that  these  payments 
were  made  to  Prichard.  Prichard  is  charged  with  them  on 
the  books  of  Crane  &  Co.,  but  this  witness  can  not  say  that 
these  payments  were  made  or  applied  to  the  use  and  benefit 
of  Lewis  &  Co.  Prichard's  testimony  is  taken  and  he  does 
not  say  that  they  were  so  made  or  applied,  and  we  fail  to  find 
any  testimony  which  shows,  with  any  degree  of  certainty, 
that  they  were  so  made  or  applied.  The  one  dollar  to  Fry 
does  not  api>ear  to  have  been  paid  for  the  use  of  Lewis  & 
Co.,  but  to  one  of  Lewis'  men.  Therefore  this  item  should 
not  be  allowed. 

The  next  item  for  consideration  is,  ''By  28  drafts — ^$591.- 
39."  These  drafts  are  filed  by  witness  Smith,  with  his  testi- 
mony as  being  omitted  from  his  former  statement.  Twenty- 
six  of  these. drafts  were  drawn  by  R.  A.  Lewis,  one  by  R.  A. 
Lewis  &  Co.  and  one  by  R.  H.  Prichard.      All  were  drawn 
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on  R.  H.  Prichard.  Smith  testifies  that  they  were  paid  by 
Crane  &  Co.  on  the  timber  under  the  contract  of  Augrust  22, 
1895.  These  drafts  were  drawn  between  the  24th  of  March 
and  the  22d  of  April,  1897.  They  were  drawn  and  accepted 
about  a  year  after  the  sixteen  drafts  and  checks  above  men- 
tioned were  drawn.  Smith  testifies,  as  we  have  stated,  that 
the  money  from  the  sixteen  drafts  and  checks  was  paid  out 
not  later  than  a  week  after  it '  was  received.  We  find  no 
charges  on  the  books  of  Crane  &  Co.  corresponding  in  amount 
to  these  twenty-eight  drafts;  but  we  do  find  charges  larger  in 
amount  about  the  dates  of  the  acceptance  of  these  drafts  by 
Prichard.  The  testimony,  taken  with  the  books,  is  suffi- 
cient to  establish  a  credit  for  these  twenty-eight  drafts  to 
Ci'ane  &  Co.  and  this  item  should  be  allowed. 

The  two  remaining  items  allowed  by  the  commissioner, 
are  "By  note  paid  Patton-Milling  Co.— $250,"  and  "By  note 
paid  Reed-Peebles — ^$1,112.44."  These  were  payments  on 
notes  made  by  Lewis  &  Co.  The  first  payment  was  on  Feb- 
ruary 13,  1896,  and  the  second  on  March  2,  1896.  Accord- 
ing to  the  evidence  of  witness  Smith  these  payments  were 
made  by  Prichard  and  Brubaker  with  money  furnished  by 
Crane  &  Co..  These  payments  appear  on  the  books  of  Prich- 
ard &  Brubaker  in  the  account  with  Lewis  &  Co.  The 
books  of  Crane  &  Co.  show  no  charges  corresponding  in 
amount  to  these  payments,  but  do  show  charges  for  a  num- 
l>er  of  the  sixteen  drafts  and  checks  above  mentioned  near 
the  date  of  these  payments.  The  funds  derived  from  some 
one  or  more  of  the  sixteen  drafts  and  checks  above  men- 
tioned may  have  been  used  in  making  these  payments.  We 
can  not  say  that  these  funds  were  not  so  used.  Smith 
only  says  that  these  payments  were  made  with  funds  fur- 
nished by  Crane  &  Co.  These  two  items  are  not  sufficiently 
established  and  should  not  be  allowed. 

We  will  now  consider  the  items  refused  by  the  commis- 
sioner. The  first  item  refused  is  the  draft  for  two  thousand 
dollars  of  August  7, 1895,  drawn,  by  Lewis  &  Co.  on  Crane  & 
Co.  This  draft  is  prior  to  the  date  of  the  contract  of  August 
22,  1895.  There  were  previous  dealings  between  these  parties. 
The  contract  of  August  22,  1895,  acknowledged  receipt  of 
three  thousand  dollars  by  Lewis  &  Co.  from  Crane  &  Co.  and 
this  is  the  first  item  of  credit  above  mentioned.  There  is  some 
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testimony  tending  to  show  that  the  terms  of  the  contract 
of  August  22,  1895,  were  agreed  upon  some  days  before 
the  contract  was  reduced  to  writing  and  signed.  It  does  not 
appear  that  Crane  &  Co.  is  entitled  to  a  credit  for  this 
two  thousand  dollar  draft  in  addition  to  the  three  thousand 
dollars  mentioned  in  the  contract.  The  other  items  re- 
fused by  the  commissioner,  in  our  judgment,  were  properly 
refused. 

Interest  on  cash  advancements  should  be  allowed  as  pro- 
vided by  the  contract  until  the  timber  delivered  at  the  mouth 
of  Guyandotte,  at  the  contract  prices,  equaled  the  amount  of 
the  advancements.  Upon  the  final  settlement  of  the  accounts 
between  these  parties  and  the  ascertainment  of  the  balance 
due  either  way,  interest  should  be  allowed  on  such  balance 
from  the  cessation  of  the  dealings  under  the  contract,  that  is, 
from  the  delivery  and  re-measurement  of  the  last  timber  de- 
livered by  the  receiver.  This  seems  to  us  equitable  upon  the 
question  of  interest. 

In  view  of  what  we  have  said  it  is  unnecessary  for  us  to 
take  up  Hei^tatlni^  the  many  exceptions  to  the  commissioner's 
report.  The  statement  of  the  account  by  the  commissioner 
and  the  re-statement  thereof  by  the  court  are  materially  er- 
roneous and  the  decree  must  be  reversed  and  the  exceptions 
to  the  report  sustained,  in  so  far  as  the  report  is  in  conflict 
with  the  principles  announced  in  this  opinion,  and  the  report 
set  aside. 

For  the  reasons  stated  the  decree  of  the  circuit  court  of 
Cabell  county  entered  in  this  cause  on  the  9th  day  of  Jan- 
uary, 1904,  is  reversed  and  the  exceptions  to  the  reiK)rt  of  the 
commissioner,  Thomas  R.  Shepheixl,  are  sustained  in  so  far 
as  said  report  is  in  conflict  with  the  principles  announced  in 
this  opinion,  and  said  report  is  set  aside  and  this  cause  is  re- 
manded to  the  circuit  court  of  Cabell  county  to  be  further 
proceeded  with  and  with  directions  to  re-commit  the  cause  to 
a  commissioner  to  state  and  settle  the  account  between  Lewis 
&  Co.  and  Crane  &  Co.  accortling  to  the  principles  an- 
nounced in  this  opinion. 

Rerersed. 
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CHARLESTON 

Thompson  v.  The  National  Mutual  Building  and  Loan  7m  mo 

Association.  ^  fo  2W 


e  60  270 

"67   661 

63   112 

d63  367 


Submitted  February  21,  1905.     Decided  April  11,  1905.  g    mi 

1.  Building  and  Loan  Association — Certainty  of  Premium, 

Where  the  minimum  premium  bid  by  a  borrowing  member  of  a 
building  and  loan  association  is  fixed  by  the  charter  and  by-laws  of 
the  association  and  the  bond  and  deed  of  trust  securing  it,  in 
monthly  payments  for  a  stated  and  definite  number  of  years,  or 
until  the  maturity  of  the  pledged  shares,  should  they  mature  before 
the  ej^piration  of  the  years  stated,  the  amount  of  the  premium  is 
sufficiently  certain  and  definite,     (p.  559.) 

2.  Syllabus  Appboved. 

Syllabus,  points  2  and  3,  Toledo  Tie  and  L.  Co,  v.  Tfioinas,  33  W. 
Va.  566,  approved  and  reaffirmed,     (p.  557. ) 

Appeal  from  Circuit  Court,  Cabell  County. 

Bill  by  Annie  B.  Thompson  against  the  National  Mutual 
Building  &  Loan  Association  and  others.  Decree  for  plain- 
tiflF,  and  defendants  appeal. 

C.  R.  Wyatt  and  Brown,    Jackson  &  Knight,   for  ap- 
pellants. 
SiMMS  &  Enslow,  for  appellee. 

McWhorter,  Judge: 

Annie  B.  Thompson  subscribed  twenty  shares  in  the  Na- 
tional Mutual  Building  and  Loan  Association  of  New  York. 
On  the  12th  of  January,  1894,  she  borrowed  $2,000,  the  par 
value  of  said  shares,  and  executed  to  the  said  association  her 
lx)nd  in  the  penal  sum  of  $4,000,  and  together  with  A.  M. 
Thompson,  her  husband,  executed  a  deed  of  trust  bearing  the 
same  date  to  George  J.  Peet,  trustee,  on  lots  29  and  30  in 
block  22,  together  with  the  improvements  thereon,  in  Central 
City,  Cabell  county,  to  secure  said  loan  according  to  the 
terms  and  provisions  of  the  said  bond  and  deed  of  trust  and 
the  by-laws  of  said  association,  and  also  assigned  to  said 
association  her  twenty  shares  of  stock.  Said  Annie  B. 
Thompson  had  an  insurance  policy  of  $2,000  on  the  house  on 
said  property,  in  the  Norwich  Union  Fire  Insurance  Society, 
which  policy  contained  a  provision  making  the  loss,  if  any. 
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payable  to  said  building:  and  loan  association  as  its  interests 
might  appear.  She  paid  the  dues,  interest  and  premium 
until  about  July  1897.  On  the  27th  day  of  January,  1898, 
the  building  was  destroyed  by  fire.  On  the  22d  of  March 
following,  Annie  B.  Thompson  filed  her  bill  in  the  circuit 
court  of  Cabell  county  in  open  court  against  the  said  National 
Mutual  Building  and  Lioan  Asssociation,  Greorge  J.  Peet, 
trustee,  and  the  said  fire  insurance  company,  alleging  that 
said  contract  of  loan  of  the  $2,000  to  her  by  the  said  Building 
and  Loan  Association  was  usurious  and  praying  that  said 
association  be  enjoined  from  collecting  said  usury  under  their 
said  bond  and  trust  deed,  and  from  in  any  way  transferring  or 
disposing  of  said  insurance  policy;  that  the  said  fire  insurance 
company  be  enjoined  from  paying  over  to  said  association 
any  amount  of  money  on  account  of  said  policy  until  the 
true  statement  of  accounts  be  ascertained  between  plaintiff 
and  the  said  association  and  its  rights  and  interests  under 
said  mortgage  clause  in  said  insurance  i)olicy  could  he  ascer- 
tained, and  that  all  matters  of  difference  between  the  parties 
might  be  properly  adjusted,  and  praying  that  a  si)ecial 
receiver  be  appointed  to  receive  the  said  $2,000  from  the  said 
fire  insurance  society  and  to  hold  said  policy  and  said  money 
until  the  further  order  of  the  court;  that  a  commissioner  be 
appointed  to  make  settlement  of  plaintiff's  accounts  with  said 
association,  and  for  general  relief. 

Plaintiff  exhibited  with  her  bill  the  deed  of  trust  executed 
by  herself  and  her  husband  to  secure  the  loan,  also  her 
receipt-book  showing  the  payments  made  by  her  on  dues, 
premiums  and  interest,  also  a  pai>er  writing  addressed  to  the 
defendant  association  purporting  to  be  an  offer  to  pay  said 
association  $1,120  in  full  of  its  claim  and  a  demand  to  it  to 
surrender  the  policy  of  insurance;  which  paper  was  dated 
March  14,  1898.  On  the  23d  of  March,  1898,  the  court 
made  an  order  of  injunction  according  to  the  prayer  of  the 
bill,  restraining  the  payment  by  the  fire  insurance  society  to 
the  said  association  of  said  $2,000,  or  any  part  of  it,  and  ap- 
pointed a  si)ecial  receiver  to  make  settlement  with  the  fire 
insurance  society  for  the  loss  under  the  policy  and  to  take 
charge  of  the  $2,000  and  of  the  said  policy  and  directing  the 
association  to  turn  over  said  policy  to  the  receiver,  and  the 
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fire  insurance  society  to  pay  over  said  $2,000  to   the  said 
receiver. 

The  defendants,  the  National  Mutual  Building  and  Loan  As- 
sociation and  George  J.  Peet,  tendered  their  joint  and  separate 
demurrer  to  plaintiflF's  bill,  which  was  overruled.  They  then 
tendered  their  joint  and  separate  answer  which  was  ordered 
to  be  filed.  To  which  plaintiff  replied  generally.  With  the 
answer  were  exhibited  the  charter  and  by-laws  of  the  de- 
fendant, and  the  Acts  of  the  Legislature  of  New  York  under 
which  it  was  organized,  the  bond  for  $4,000  executed  to  it 
by  the  plaintiff  and  her  husband,  and  also  the  assignment  to 
defendant  of  her  twenty  shares  of  stock.  The  answer  denied 
all  the  material  allegations  of  the  bill  alleging  usury  in  the 
contract.  Upon  the  filing  of  the  answer  the  court  made  an 
order  referring  the  cause  to  one  of  its  commissioners  to  state 
and  report  account,  showing  amount  due  by  the  plaintiff,  Annie 
B.  Thompson,  to  the  defendant  association  under  the  trust  deed 
and  any  other  matters  which  any  of  the  parties  to  the  cause 
might  require  of  the  commissioner,  in  writing.  Depositions 
were  taken  on  behalf  of  the  association  and  filed  in  the  cause, 
from  which  it  appears  that  after  allowing  credit  to  the 
plaintiff  for  the  withdrawal  value  of  her  stock,  as  of  Sep- 
tember 1,  1898,  $542.20,  there  was  a  balance  due  on  said  loan 
of  $2,015.80,  as  of  that  date;  but  if  the  stock  should  be  con- 
tinued and  held  by  the  said  plaintiff  the  amount  due  on  the 
loan  as  of  said  date  was  $2,548.  The  commissioner  made  his 
report  upon  the  theory  that  plaintiff,  is  entitled  to  the  net 
profits  on  her  stock,  being  1-1401  part  of  the  net  profits  of 
the  association  during  the  time  her  stock  was  running,  leaving 
a  balance  due  from  plaintiff  to  the  said  association  of  $1,- 
267.60;  the  said  net  profits  being  $302.40.  He  then  made 
another  statement  giving  plaintiff  credit  also  for  $210.22, 
l^eing  the  1-1401  part  of  the  net  reserve  fund,  which  showed 
a  balance  due  from  plaintiff  to  the  association  of  $1,057.38. 
He  then  made,  at  the  insUince  of  the  defendant  association, 
a  statement  showing  the  amount  due  as  claimed  l)y  it,  and 
supported  by  the  depositions,  made  out  according  to  the 
contract  contained  in  the  bond,  deed  of  trust  and  by-laws, 
giving  the  plaintiff  credit  with  the  withdrawal  value  of  the 
twenty  shares  of  stock,  showing  a  balance  due  us  of  Sep- 
tember, 1,  1898,  of  $2,015.60,  which  sum  should  l)ear  interest 
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from  September  1,  1898,  and  to  which  sum  the  commissioner 
added  $60.50,  interest  due  up  to  March  8,  1899,  making  a 
net  balance  at  that  time  of  $2,076.30,  due  the  association  on 
the  loan. 

The  defendant  association  filed  five  several  exceptions  to 
the  conrniissioner's  report,  excepting  to  his  findings  on  the 
several  bases  stated.     The  fourth  exception  being  that  the 
commissioner  found  and  reported  that  there  was  only  the 
sum  of  $1,267.60  due  upon  said  loan  on  the  8th  of  March, 
1899,  when  the  evidence  showed  that  there  was   due  on  the 
first  day  of  September   1898,  the  sum  of  $2,548,  and  a  re- 
demption fee  of  $10,  making  a  total  necessary  to  repay  the 
loan  of  $2,558,  and  that  the  value  of  the  shares  that  might 
be  credited  thereon  was  $542.20,   leaving  a  balance  due  on 
that  date  of  $2,01 5. 80,  which  should  bear  interest  from  the 
first  day  of  September  to  the  8th  day  of  March,  amounting 
altogether  to  $2,076.50,  which  the  commissioner  did  find  to  be 
due  thereon  according  to  the  evidence  and  contention  of  the 
defendant  association,  and  it  further  excepted  ''Because  the 
commissioner   makes   an   alternate   finding   basing  it,  as  he 
says,  upon  the  theory  of  the  plaintiffs  attorneys  in  which  he 
makes  all  the  errors  and  wrongful  finding  hereinbefore  ex- 
cepted to  by  the  defendant  association  and  in  addition  thereto 
finds  and  reports  that  the  plaintiff  is  entitled  to  share  in  the 
net  total  earning  of   the  association  between  the  time  she 
l)ecame  a  stockholder  and  the  time  of   the  loss  by  fire  as 
aforesaid,  and  also  iit  the  contingent  reserve  fund  when  in 
fact  and  according  to  the  evidence  she  is  not  entitled  to  have 
credited  on  lier  shares  any  of  the  reserve  fund  as  hereinbe- 
fore set  forth."     Plaintiff  also  filed  exceptions  numbers  one 
and  two.     Number  one,  because  the  commissioner  did  not 
find  that  plaintiff   was   entitled   to   the   difference   between 
$2,000,  which  is  amount  of  the  insurance  money  in  the  hands 
of  the  receiver,  and  $334.50  which  she  claimed  she  still  owed 
on  the  loan,  or  $1,665.50  of  said  insurance  money  to  be  decreed 
to  her.     Plaintiff's   second  exception  was  that  if  the  court 
should  not  hold  that  her  first  exception  was  well  taken  that 
the  commissioner  should  have  treated  the  whole  transaction 
as  a  loan  o^  $2,000;  that  the  association  was  shown  not  to  have 
complied  with  the  laws  of   the  State  of  West  Virginia,  in 
making  said  loan  and  was  not  entitled  to  receive  any  pre- 
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mium  on  account  of  said  loan,  but  the  contract  should  be 
settled  by  charing  plaintiflf  with  $2,000  and  six  per  cent, 
interest  up  to  the  date  of  the  payment  by  the  insurance  com- 
pany of  the  money  into  the  hands  of  the  receiver  and  credit 
her  with  the  entire  amount  of  the  interest,  premium,  dues 

and  fines  paid,  which  amounts  to  $ ,  "leaving  the  ac- 

count  stand  as  follows: 

Loan $2,000.00 

Interest  to  the  date   of   the  appointment  of  the 

receiver  at  six  per  cent 505.00 — $2,505.00 

Cr. 
With  interest  on  average  payments  of  premium, 

interest  and  dues,  &  Int.  on  same,  $1,376.  Fine 

$6.00,  total  $1,382  &  Int.  $175.00 1,557.00 

Balance  due  the  association $  048.00 

Deducting  the  same  from  the  $2,000.00  in  the  hands  of  the 
receiver  leaves  $948.00  due  the  association,  and  she  prays 
that  in  case  the  court  should  be  of  the  opinion  that  she  is  not 
entitled  to  share  in  the  reserve  fund  and  earnings  of  the  said 
association,  that  then  she  should  be  settled  with  as  set  out  in 
the  second  exception  and  she  be  allowed  to  discharge  her  loan 
by  the  payment  of  the  said  sum  of  $948.00  and  the  report  be 
corrected.  A.  B.  Thompson,  by  Simms  &  Enslow,  At- 
torneys." 

The  cause  was  brought  on  to  be  heard  on  the  16th  day  of 
July,  1901,  "And  the  court  having  maturely  considered  the 
question  raised  in  the  said  cause,  is  of  the  opinion  that  the 
contract  between  The  National  Mutual  Building  &  Loan 
Association  and  the  plaintiff,  Annie  B.  Thompson,  is  governed 
by  the  laws  of  the  State  of  West  Virginia,  and  that  as  the 
said  defendant  had  not  complied  with  the  requirements  of 
the  statute  in  West  Virginia  governing  loans  made  by  Build- 
ing and  Loan  Associations  it  is  not  entitled  to  have  the  same 
treated  as  a  Building  and  Loan  Association  loan,  but  only  as 
a  straight  loan  of  $2,000  and  was  only  entitled  to  be  paid  its 
money  with  six  i)er  cent,  interest,  and  that  all  payments 
made  by  the  said  plaintiff,  whether  of  dues,  premium  or 
interest  or  fines,  be  credited  upon  the  said  loan,  and  that  the 
said  plaintiff  should  not  share  in  the  reserve  fund  or  profits 
of  said  association,  and  that  the  said  contract  was  terminated 
and  the  loan  became  payable  at  the  time  of  the  payment  of 
the  insurance  money   in   this   case   into   the   hands   of   the 
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receiver,  and  that  period  should  be  taken  and  held  as  the 
time  of  settling  the  accounts  between  the  said  parties.  And 
the  court  being  of  the  further  opinion  that  the  plaintiff's 
exception  No.  1  to  the  commissioner's  report  and  the  de- 
fendant's exceptions  to  the  said  commissioner's  report,  are 
not  well  taken,  it  is  adjudged,  ordered  and  decreed  that  they 
be,  and  they  are  hereby,  overruled.  But  the  court  being 
further  of  the  opinion  that  the  plaintiff's  exception  No.  2  is 
well  taken  and  that  the  commissioner's  report  should,  to  the 
extent  of  such  exceptions,  be  modified,  it  is,  therefore, 
ordered  that  the  said  plaintiff's  exceptions  No.  2  be,  and  they 
are  hereby,  sustained,  and  the  court  now  proceeding  to  ad- 
judicate said  cause,  it  is  adjudged,  ordered  and  decreed 
that  the  said  plaintiff  is  entitled  to  ci-edit  for  all  payments 
made  by  her  upon  said  loan,  including  dues,  interest,  pre- 
mium and  fines,  and  that  the  defendant.  The  National  Mutual 
Building  and  Loan  Association,  is  entitled  to  recover  from 
the  said  Annie  B.  Thompson  said  sum  of  $2,000.00  with 
interest  from  January  12,  1894,  the  date  of  the  loan,  until 
March  23,  1898,  the  date  of  the  appointment  of  the  receiver 
herein  and  the  payment  to  him  of  the  money  due  on  the  fire 
insurance  policy  and  that  the  amount  due  to  the  said  The 
National  Mutual  Building  and  Loan  Association,  after  de- 
ducting the  dues  of  $516.00  from  Jany.  1894,  to  July,  1897, 
$430.00  interest  paid  monthly,  from  January,  1894,  to  July, 
1897,  S430.00  premiums  paid  monthly  from  January,  1894, 
to  July,  1897,  with  $6.00  fines  paid  by  the  said  A.  B.  Thomp- 
son, leaves  a  balance  due  the  said  association  of  $948.00  which 
it  is  entitled  to  receive  out  of  the  sum  of  $2,000.00  in  the 
hands  of  the  said  receiver  herein,  with  interest  from  this 
date/'  And  decreed  that  plaintiff  recover  her  costs  against 
the  said  Building  and  Loan  Association  and  that  F.  B. 
Enslow,  special  receiver,  out  of  the  S948  adjudged  to  the 
association,  pay,  first,  the  cost-s  of  the  suit,  including  a  com- 
mission of  five  per  cent,  to  the  special  receiver  and  the 
remainder  of  said  $948  after  paying  said  costs  pay  over  to 
the  said  association,  and  that  he  pay  to  the  attorneys  of 
plaintiff  $1,052,  the  amount  due  her  out  of  the  $2,000  in  the 
receiver's  hands.  From  which  decree  the  Building  and  Loan 
Association  appealed. 

The  only  real  question  to  l)e  decided  in  this  cause  is  that 
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of  usury.  It  appears  from  the  record  that  the  defendant  is 
a  Building  and  Loan  Association  organized  under  the  laws 
of  the  State  of  New  York,  and  its  charter  and  by-laws  clearly 
bring  it  within  the  restrictions  and  provisions  of  the  laws  of 
the  State  of  West  Virginia,  concerning  building  and  loan 
associations.  It  is  insisted  by  counsel  for  plaintiff  that  when 
it  made  the  contract  with  the  plaintiff  it  had  not  complied 
with  the  laws  of  the  State  of  West  Virginia  to  enable  it  to  do 
business  therein,  and  therefore  it  could  not  make  a  contract 
as  a  Building  and  Loan  Asssociation,  and  the  court  held  in  its 
decree  to  that  effect,  holding  that  the  contract  of  the  loan 
was  governed  by  the  laws  of  the  State  of  West  Virginia  and 
that  as  the  defendant  had  not  complied  with  the  require- 
ments of  the  statute  governing  loans  made  by  Building  and 
Loan  Associations  it  was  not  entitled  to  be  treated  as  a 
Building  and  Loan  Association  loan,  but  only  a  straight  loan 
of  $2,000  and  was  only  entitled  to  be  paid  its  money  with 
six  per  cent,  interest,  and  that  all  payments  made  by  the 
plaintiff,  whether  dues,  premium  or  interest  or  fines  be 
credited  on  the  said  loan.  The  bill  alleges  want  of  compliance 
with  the  statutes  of  this  State  on  the  part  of  the  defendant 
Association,  which  is  denied  by  the  Association,  and  it  avers 
in  its  answer  that  it  had  fully  complied  in  every  particular 
therewith.  There  was  a  general  replication  to  the  answer 
whereby  the  onus  was  thrown  upon  the  defendant  to  show 
that  it  had  complied  with  the  statute,  but  it  does  not  appear 
to  have  filed  any  proofs  of  having  complied  with  section  30, 
chapter  54,  Code.  However,  that  does  not  invalidate  its  con- 
tracts, it  only  renders  the  association  liable  to  the  penalties 
prescribed  for  failure  to  comply.  In  Tie  Conipwny  v.  Thomas^ 
33  W.  Va.  566,  syl.  pts.  2  and  3  are  as  follows:  "2.  A 
contract  made  by  a  foreign  corporation  before  it  has  com- 
plied with  the  statutory  prerequisites  to  the  right  to  do 
Ijusiness  in  another  state  will  not,  on  that  account,  be  held 
absolutely  void,  unless  the  statute  expressly  so  declares;  and 
if  the  statute  imposes  a  penalty  upon  the  corporation  for 
failing  to  comply  with  such  prerequisites,  such  penalty  will 
be  deemed  exclusive  of  any  others."  "3.  Our  statute — sec- 
tion 30,  chapter  54,  Code — which  prescribes,  that  foreign 
corporations  shall  comply  with  certain  regulations  as  a  pre- 
requisite to  their  right  to  hold   property  or  do  business  in 
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this  State,  and  fixed  a  penalty  for  their  failure  to  do  so,  does 
not  make  the  contracts  made  in  this  State  by  such  corpora- 
tions before  compliance  with  said  regulations  absolutely  void 
and  unenforceable  in  the  courts  of  this  State."  See  also, 
Oher  V.  Stephem,  54  W.  Va.  354,  (46  S.  E.  195),  where  this 
question  is  discussed.  Section  30,  of  chapter  54,  Code,  ap- 
plies as  well  to  Building  and  Loan  Associations  as  any  other 
corporations  and  to  entitle  them  to  do  business  in  this  State 
it  is  their  duty  to  comply  with  the  provisions  of  that  section, 
and  when  so  complied  with  they  are  relieved  from  the  pen- 
alties therein  provided,  but  as  we  have  seen  their  contracts 
are  not  void,  but  are  held  to  be  valid  and  binding.  I  think 
the  test  in  this  case,  is,  would  the  contract  be  sustained  if 
made  by  a  domestic  Building  and  Loan  Association?  By  the 
contract,  of  course,  is  meant  the  bond  and  trust  deed  and 
charter  and  by-laws  in  regard  to  the  payment  of  premium 
\\\yoT\  the  loan.  The  by-laws  of  the  defendant  association, 
article  12,  section  2,  provides:  "Interest  at  the  rate  of  not 
more  than  six  per  cent,  per  annum  will  be  charged  upon  all 
loans,  which  interest  must  be  paid  monthly,  with  the  monthly 
dues,  on  or  l^efore  the  last  business  day  of  each  month  until 
the  maturity  of  the  pledged  shares,  and  a  premium  of  not 
more  than  fifty  cents  per  month  will  be  charged  on  each  one 
hundred  dollars  borrowed,  which  premium  must  be  paid  on 
or  before  the  last  business  day  of  each  month,  for  a  i)eriod 
of  eight  years,  or  until  the  maturity  of  the  pledged  shares, 
should  they  mature  before  the  expiration  of  the  eight  years. 
The  premium  for  the  first  six  months  to  be  paid  in  advance.'' 
And  the  bond  and  deed  of  trust  are  made  to  conform  to  this 
provision  of  the  by-laws.  In  the  bond  it  is  provided  that  the 
obligor  shall  pay  "On  or  before  the  last  business  day  of  each 
and  every  month  thereafter,  the  sum  of  $10  for  premium, 
$10  for  interest,  and  $12  for  dues  on  the  said  shares  until 
maturity  of  the  said  shares  in  accordance  with  the  articles  of 
association  of  the  said  obligee;  which  premium  is  however, 
to  be  paid  for  eight  years  only,  or  until  the  earlier  maturity 
of  said  shares."  And  in  the  deed  of  trust  it  is  provided 
"Which  premium  is,  however,  to  be  paid  for  eight  years 
only,  or  until  the  earlier  maturity  of  said  shares."  So  that 
it  is  distinctly  provided  that  in  no  event  shall  the  premium 
l>e  paid  longer  than  eight  years.     Here  we  have  a  definite 
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fixed  sum  (lump  sum)  of  $960  divided  into  monthly  payments 
of  $10  each.  In  Gray  v.  Buildhig  and  Loan  Association^ 
48  W.  Va.  164,  (37  S.  E.  535),  syl.  pt.  1:  "While  a  Build- 
ing and  Loan  Association  may  fix  a  minimum  premium 
payable  in  advance,  or  in  periodical  instalments,  such  pre- 
mium must  be  a  lump  sum,  certain  and  definite,  and  not  a 
per  centage  payable  indefinitely  at  fixed  periods,"  and  point 
2,  ''A  per  centage  payable  indefinitely  and  at  fixed  periods 
is  interest  and  although  it  be  called  'premium'  and  is  in  ad- 
dition to  the  legal  rate  of  interest  already  charged,  it  is 
usurious  and  should  be  expunged  from  the  account. "  The  case 
just  cited,  also  that  of  Archer  v.  Same  defendant^  45  W.  Va. 
37,  (30  S.  E.  241),  and  Floyd  y,  NatioriaL  Loan  and  Tnvest- 
7ne7it  Company,  49  W.  Va.  327,  (38  S.  E.  655),  are  referred 
to  in  Prince  v.  HoUteln  Natiomil  Building  and  Jjoan  Associ- 
ation, 46  8.  E.  708,  where  it  is  said:  "It  is  held  that  the 
minimum  premium  'must  be  a  lump  sum,  certain  and  definite 
and  not  a  per  centage  payable  indefinitely  at  fixed  periods'." 
It  is  so  held  because  in  the  contracts  there  under  considera- 
tion, there  was  no  definite  time  fixed  at  which  the  monthly- 
payments  of  premium  should  cease  and  beyond  which  further 
payments  should  not  be  collected,  hence  the  whole  amount 
of  the  premium  was  not  and  could  not  be  fixed  definite  and 
certain;  but  where  it  is  provided  that  the  monthly  premiums 
of  a  specified  amount  of  each  monthly  or  periodical  payment 
shall  continue  not  exceeding  a  given  number  of  months,  it  is 
rendered  certain  and  definite  because  it  cannot  go  beyond  the 
number  of  months  designated,  and  if  it  should  cease  by  reason 
of  maturity  of  the  stock  and  the  consequent  payment  of  the 
loan  in  a  shorter  time,  surely  the  borrower  could  not  com- 
plain. Counsel  for  appellee  in  case  at  bar  certainly  misap- 
prehend the  ruling  of  this  Court  in  the  case  of  Flmjd  v.  Na- 
tlonal  Loan  and  Lvrestment  Company,  when  he  says  the 
decree  complained  of  in  case  at  bar  is  undoubtedly  in  all 
respects  governed  by  the  Floyd  Case,  just  cited.  That  was 
a  case  in  which  the  National  Loan  and  Investment  Company 
was  attempting  to  enforce  a  contract  of  the  same  vicious 
character  as  that  of  the  Baltimore  Building  and  Loan  Associa- 
tion, in  the  Gray  and  Archer  Cases  and  not  being  such  a 
contract  as  could  have  been  enforced  by  a  domestic  associa- 
tion it  was  not  permitted  to  be  enforced.     The  fact  that  the 
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premium  was  required  to  be  paid  monthly  until  the  maturity 
of  the  stock  on  which  the  loan  was  made,  the  time  of  the 
continuing  payments  of  premium  was  rendered  entirely 
uncertain  and  hence  the  company  was  not  permitted  to  en- 
force the  contract,  which  w^as  justly  held  to  be  usurious. 
The  premium  provided  by  the  contract  ir  case  at  bar  is 
sufficiently  certain  and  definite,  and  it  is  therefore  not 
usurious  and  the  court  erred  in  not  enforcing  the  terms  of 
the  contract  as  a  building  and  loan  association  contract. 

The  exceptions  one,  two,  three  and  five  of  the  defendant 
association  to  the  report  of  the  commissioner  should  have 
been  sustained  and  also  exception  four,  in  so  far  as  the 
exception  to  the  amount  found  by  the  report  in  favor  of  the 
association  to  be  $1,267.60  on  the  8th  day  of  March,  1899, 
should  be  sustained.  As  to  the  residue  of  said  exceptions 
claiming  that  "The  evidence  shows  that  there  was  due  there- 
on, on  the  first  day  of  September,  1898,  the  sum  of  $2,548 
and  redemption  fee  of  $10;  making  a  total  necessary  to  reiMiy 
the  loan  of  $2,558,  and  that  the  value  of  the  shares  that  may  be 
credited  thereon  was  $542.20,  leaving  a  balance  due  on  that 
date  of  $2,015.80  which  bears  interest  from  the  first  day  of 
September  to  the  8th  day  of  March,  amounting  altogether  to 
$2,076.60,  which  said  last  sum,  however,  the  commissioner 
does  not  find  to  be  due  thereon  according  to  the  evidence 
and  contention  of  defendant  association;"  the  same  should 
be,  with  the  cause,  referred  back  to  a  commissioner  to  ascer- 
tain from  the  evidence  in  the  cause  the  actual  amount  of 
fines  properly  assessable  and  not  paid  from  January,  1894, 
to  September  1,  1898,  and  interest,  premium  and  dues  not 
paid  by  the  plaintiff  up  to  the  same  date,  which  several 
amounts  to  be  added  to  the  principal  of  the  loan  to  be  re- 
duced by  the  sum  of  $542.20,  the  withdrawal  value  of  the 
shares  of  stock,  will  be  the  true  amount  of  the  decree  to  be 
rendered  in  favor  of  the  defendant  association,  and  the  ex- 
ceptions of  plaintiff  to  the  commissioner's  report  should  have 
been  overruled. 

The  decree  of  the  circuit  court  of  Cabell  county  is  there- 
fore set  aside,  reversed  and  annulled  and  the  cause  remanded 
to  said  court  with  directions  to  enter  a  decree  ascertaining 
and  fixing  the  amount  due  the  defendant  association  accord- 
ing to  the  terms  of  the  contract  of  loan  as  a  Building  and 
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Loan  Association  contract,  and  to  cause  the  funds  paid  into 
the  hands  of  the  special  receiver  by  the  insurance  company 
in  this  cause,  to  be  applied  on  account  of  such  decree  in 
favor  of  the  National  Mutual  Building  and  Loan  Associa^ 
tion,  and  for  such  further  proceedings  as  may  be  proper  in 
the  premises  and  not  inconsistent  herewith. 

Heversed. 


CHARLESTON 

Ansell  v.  C!ox. 

Submitted  February  22,  1905.      Decided  April  11,  1905. 

1,     Insolvent  Debtor— Donee  of — Rights  of  Creditors. 

Where  a  person  is  put  in  possession  of  land  as  a  mere  donee  with- 
out any  promise  of  a  conveyance  and  only  rents  it  collecting  the 
rents  for  his  own  use  but  expends  neither  labor  nor  money  upon  it, 
nor  puts  any  improvement  upon  it,  cannot  hold  the  same  as  againft 
the  creditors  of  the  insolvent  donor. 

Appeal  from  Circuit  Court,  Cabell  County. 
Bill  by  M.  and  A.  Ansell  against  William  T.    Cox  and 
others.     Decree  for  defendants,  and  plaintiflFs  appeal. 

Reversed. 

Wallace  &  Ftezpatrick,  for  appellants. 

SiMMS  &  Enslow  and  Switzer  &  Wiatt,  for  appellees. 

McWhorter,  Judge: 

On  the  24th  of  Au^st,  1901,  E.  Kyle  purchased,  at  com- 
missioners sale,  made  in  the  case  of  A.  R.  Clark  <&  Co.  v. 
M.  A.  KinQy  ninety  and  one-fourth  acres  of  land  in  Green 
Bottom,  Cabell  county,  for  the  price  of  $400.00;  paid  $100.00 
cash  and  gave  his  two  notes  at  six  and  twelve  months  for  the 
residue.  Sale  was  confirmed  the  9th  of  September,  1891, 
and  F.  B.  Enslow,  si)ecial  commissioner,  was  directed  to  make 
a  deed  to  Kyle  for  the  same  on  the  payment  of  the  purchase 
money.  On  the  27th  of  August,  1897,  the  purchase  money 
having  all  been  paid,  said  Enslow,  commissioner,  at  the  re- 
quest of  Kyle,  who'joined  in  the  deed,  conveyed  said  land  to 
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B.  V.  Mitchell,  which  deed  was  entered  of  record  on  the  22d 
of  August,  1902.  On  the  15th  day  of  January,  1902,  F.  B. 
'  Enslow,  trustee  of  E.  Kyle,  conveyed  to  W.  T.  C!ox  10  acres 
of  land  in  Barboursville  District  in  said  county,  which  last 
'conveyance  was  in  payment  of  a  debt  owed  by  E.  Kj-le  to 
A.  R.  Cox  and  sons,  of  which  firm  W.  T.  Cox  was  a  member. 
On  the  10th  day  of  January,  1900,  E.  Kyle  confessed  a  judg- 
ment in  favor  of  M.  and  A.  Ansell  in  the  circuit  court  of 
Cabell  county  for  $667.00,  with  interest  from  the  date  of  the 
judgment  on  a  note  for  $500.00,  dated  the  27th  day  of  June, 
1894,  which  judgment  was  docketed  March  5,  1900,  in  the 
county  court  of  Cabell  county,  in  the  judgment  lien  docket 
On  the  8th  of  April,  1903,  M.  and  A.  Ansell  suing  for  them- 
selves and  all  other  creditors  of  E.  Kyle,  deceased,  filed  their 
bill  in  equity  against  W.  T.  Cox,  B.  V.  Mitchell  et  aJ.  for 
the  purpose  of  subjecting  the  ninety  and  one-fourth  acres  of 
land  so  conveyed  to  said  Mitchell  and  the  ten  acres  conveyed 
to  Cox  to  the  payment  of  their  said  judgment.  E.  K.vle  was 
sheriff  of  Cabell  county  from  1888  to  1892,  and  becoming  in- 
volved by  large  indebtedness  to  the  county  of  Cabell  he  and 
his  sureties  borrowed  from  the  Penn  Mutual  Life  Insurance 
Company,  on  account  of  said  Kyle  $35,000.00  which  sum  was 
turned  over  to  F.  B.  Enslow,  trustee,  to  be  used  by  him  in 
-  paying  the  debts  of  said  Kyle,  which  were  liens  upon  his 
property  at  the  time,  so  as  to  enable  the  Insurance  Company 
to  have  the  first  lien  upon  the  property  of  Kyle.  Kyle  exe- 
cuted a  mortgage  on  his  property  and  his  sureties  joined  in 
the  execution  of  the  note  and  the  trust  deed  to  secure  the 
same,  which  trust  deed  conveyed  not  only  the  property  be- 
longing to  Kyle,  but  the  property  belonging  to  all  of  his 
sureties,  and  in  order  to  have  the  said  Kyle's  property  ap- 
plied to  the  payment  of  his  debts  turned  over  to  Enslow,  trus- 
tee, not  only  the  money  received  from  the  insurance  cona- 
pany,  but  also  various  other  claims  and  demands.  The  plain- 
tiffs, Ansell,  alleged  that  their  said  judgment  was  a  lien  upon 
both  of  the  said  tracts  of  land  of  ninety  and  one-fourth  acres 
and  ten  acres  of  land,  and  the  same  should  be  sold  to  satisfy 

the  same;  that  said  Kyle  died  on    the day  of  October, 

1901,  intestate,  and  that  his  personal  estate  was  insufficient 
for  the  payment  of  his  debts;  that  there  was  a  balance  in  the 
hands   of  Enslow,  trustee,  due  the  estate  of  Kyle,  and  that 
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a  settlement  of  the  accounts  of  said  trustee  should  be  made 
and  the  balance  remaining  in  his  hands  applied  to  the  pay- 
ment of  the  debts  of  the  deceased,  and  prayed  that  their  judg- 
ment be  adjudged  and  decreed  to  be  the  first  lien  upon  the 
said  two  tracts  of  land,  and  that  the  same  be  sold  to  satisfy 
the  same,  and  that  a  settlement  of  the  accounts  of  the  defend- 
ant E.  Kyle,  Jr.,  administrator  of  E.  Kyle,  deceased,  be  had 
and  the  personal  estate  be  also  applied  to  the  debts  of  the  es- 
tate and  for  general  relief.  PlaintiflFs  exhibited  with  their 
bill  copies  of  deeds  to  defendant  Mitchell  for  the  ninety  and 
one-fourth  acres  and  to  defendant  W.  T.  Cox  for  the  ten 
acres. 

The  defendant,  B.  V.  Mitchell,  filed  his  demurrer  and 
answer  to  plaintiff's  bill;  admitted  that  it  was  true  that  Kyle 
in  his  life  time  bought  the  ninety  and  one-fourth  acres  of  land 
from  special  commissioner  Enslow,  and  that  the  same  was 
conveyed  to  respondent  by  Kyle  and  said  commissioner;  that 
at  the  time  Kyle  bought  the  land  he  was  wealthy,  having 
large  holdings  of  real  estate  and  personal  property,  and  was 
considered  worth  fifty  or  sixty  thousand  dollars  over  and 
above  his  debts,  and  was  perfectly  solvent;  that  at  the  time 
of  the  purchase  Kyle  was  indebted  to  respondent  for  services 
rendered  which  he  had  agreed  to  pay  and  that  Kyle  bought 
the  land  for  respondent  at  his  request;  that  respondent  took 
immediate  possession  of  the  property  upon  the  confirmation 
of  the  sale,  and  held  possession  of  it,  making  improvements 
upon  it  to  the  amouut  of  $600.00;  that  all  facts  connected 
with  the  sale  and  delivery  of  the  possession  of  the  land  to  him 
was  fully  known  to  plaintiff;  that  they  knew  the  land  was 
bought  by  Kyle,  for  respondent  and  that  the  same  was  con- 
.  veyed  to  him,  and  that  he  was  in  fact  the  owner  of  it  in  act- 
ual and  open  possession,  claiming  it  as  his;  that  the  whole 
purchase  money  was  paid  to  Enslow,  special  commissioner, 
prior  to  August  29,  1892;  that  respondent  was  in  such  actual 
open  possession  of  said  property  claiming  the  sams  as  his  own 
from  the  year  1891,  until  1897,  when  the  deed  was  made  and 
delivered  to  him,  and  that  when  said  judgment  was  rendered 
in  favor  of  the  plaintiflFs  against  K!yle,  Kyle  had  no  interest, 
either  legal  or  equitable  in  said  land;  that  judgment  of  the 
plaintiffs  was  in  no  shape,  manner  or  form  a  lien  upon  the 
.  said  property;  that  the  fact  that  the  deed  was  not  recorded 
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until  after  the  rendition  of  the  judgn^ent  did  not  create  any 
rights  in  the  creditors  of  Kyle  to  said  property;  that  at  the 
time  Kyle  became  indebted  to  plaintiflFs  they  knew  that  re- 
spondent owned  said  land  and  was  in  actual  possession,  hav- 
ing both  the  equitable  and  legal  title  thereto,  and  that  the 
said  debt  of  the  said  Ansells  was  in  no  manner  contracted  up- 
on the  faith  or  credit  of  the  said  property  for  which  said 
Eyle  had  no  deexl  and  which  he  did  not  claim  nor  own,  and 
prayed  that  he  be  confirmed  in  his  title  to  the  property,  and 
that  the  judgment  be  held  as  not  being  a  lien  upon  the  same, 
and  that  he  have  a  decree  quieting  his  title. 

Defendant  W.  T.  Cox,  filed  his  answer  and  says  that  the 
tract  of  ten  acres  of  land  conveyed  to  him  by  Enslow,  trus- 
tiCe,  was  sold  by  F.  F.  McCuUouch,  trustee,  and  bought  by 
Enslow,  trustee,  for  the  bondsmen  of  the  said  Kyle  long 
prior  to  the  rendering  of  the  judgment  in  favor  of  plaintiffs; 
that  while  said  ten  acres  was  so  held  by  Enslow,  trustee,  for 
the  purpose  of  paying  oflf  such  indebtedness  of  Kyle  as  his 
said  bondsmen  had  paid  or  might  thereafter  be  compelled  to 
pay  for  B^yle  respondent  and  Kyle  went  to  Enslow,  trustee, 
representing  to  Enslow  that  the  said  Kyle  owed  respondent 
several  hundred  dollars  and  prevailed  on  him  to  convey  to 
respondent  said  ten  acres,  and  the  sum  owed  by  the  said  Kyle 
to  respondent  was  about  the  sum  of  $650.00,  much  more  than 
the  ten  acres  was  worth;  that  Kyle  had  no  interest  whatever 
in  said  ten  acres;  that  he  never  had  any  title  thereto,  either 
legal  or  equitable,  or  at  most,  would  have  no  interest  in  said 
tract  of  land  until  after  the  full  execution  of  the  trust  of  said 
Enslow,  and  if  respondeht  should  have  to  account  for  said 
tract  of  land  to  any  one  it  would  be  to  said  trustee,  Enslow, 
or  to  the  beneficiary  of  his  trust;  that  in  so  far  as  said  tract 
of  laud  of  ten  acres  was  concerned  the  said  Enslow  was  not 
trustee  for  said  land  but  for  the  bondsmen  of  said  Kyle. 

The  defendant  Enslow,  trustee,  filed  his  answer  and  said 
that  as  to  the  tract  of  ninety  and  one-fourth  acres  he,  as  trus- 
tee, was  not  concerned  or  interested  in  the  litigation  concern- 
ing the  same;  that  in  the  year  1895,  E.  Kyle,  who  had  been 
sheriff  of  Cabell  county  became,  and  was  largely  indebted  to 
the  county  in  a  sum  considerably  in  excess  of  $35,000.00; 
that  his  sureties,  said  Enslow  being  one  of  them,  were  called 
upon  to  pay  the  same  and  to  enable  them  to  do  so  tb.ey  bor- 
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rowed  from  the  Penn  Mutual  Life  Insurance  Company,  on 
account  of  said  Kyle  $36,000.00,  which  sum  was  turned  over 
to  respondent  as  trustee  to  be  used  by  him  in  paying  the 
debts  of  Kyle,  which  were  liens  upon  his  property  at  that 
time,  so  as  to  enable  the  Insurance  Company  to  have  the  first 
lien  upon  the  proi)erty  of  Kyle,  who  executed  a  mortgage 
upon  his  property,  in  the  execution  of  which  and  of  the  note 
the  sureties  joined,  which  mortgage  or  trust  deed  conveyed 
not  only  the  property  of  Kyle,  but  the  property  belonging 
to  all  of  the  sureties;  that  Kyle  turned  over  to  respondent,  as 
trustee,  the  money  received  from  the  Insurance  Company  and 
also  various  other  accounts,  claims  and  demands  to  be  held  by 
him  for  the  purpose  of  paying  off  his  indebtedness;  that 
amongst  the  assets  so  turned  over  to  him  was  a  judgment  of 
S.  Dillon  against  George  Willisson  and  E.  Kyle  and  W.  T. 
Thompson,  as  sureties,  amounting  to  about  $239.00  which 
wa3  p.xid  by  respondeat  as  trast33.  He  afterwards  found  a 
deed  of  trust  executed  by  Willisson  upon  the  ten  acres  of 
land  so  conveyed  to  Cox  to  indemnify  said  E.  Kyle  as  such 
surety;  that  respondent  caused  the  land  to  be  sold  under  said 
deed  of  trust,  at  which  sale  he  purchased  the  same  for  the 
benefit  of  the  sureties  of  E.  Kyle  on  his  said  bond  and  the 
said  land  was  held  by  respondent  after  the  deed  was  executed 
to  him  until  sometime  in  the  year  1902,  when  at  the  request 
of  Kyle  he  conveyed  the  same  to  W.  T.  Cox;  that  the  said 
Cox  paid  to  respondent,  trustee,  no  consideration,  the  consid- 
eration passing  from  said  Cox  to  the  said  B^yle;  that  respond- 
ent kept  an  accurate  account  of  all  money  received  by  him 
for  the  account  of  said  Kyle  and  all  property  that  came  to  his 
hands  by  purchase  or  otherwise  in  the  course  of  the  collec- 
tion of  the  accounts  of  said  B^yle;  that  on  the  first  day  of 
March,  1903,  there  was  due  from  the  said  Kyle  to  the  said 
trustee  account,  the  sum  of  $7,525.86;  then  enumerated  the 
assets  to  pay  the  same  and  averred  that  if  all  said  assets  were 
collectable  and  the  real  estate  could  be  converted  into  money 
there  would  be  due  to  said  respondent  trustee,  about  $3,- 
000.00;  that  said  tract  of  ten  acres  of  land  conveyed  to  Cox 
was  subject,  first  to  the  payment  of  a  balance  due  from  said 
Kyle  to  said  trustee,  and  that  under  the  circumstances  it  was 
not  subject  to  the  lien  of  the  plaintiffs,  Ansell,  nor  to  any  of 
the  creditors  of  said  Elyle;  that  K^'le  had  no  interest  in  the 
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same  until  all  the  debts  due  from  him  to  his  sureties,  on  his 
official  bond,  was  paid,  and  that  the  -mere  fact  that  it  was 
transferred  to  Cox  by  the  trustee  at  the  request  of  Kyle  did 
not  make  it  the  property  of  Kyle  or  applicable  to  his  general 
debts,  but  that  the  same  could  be,  by  the  sureties  on  the  bond 
of  Kyle,  charged  against  said  Enslow,  trustee,  and  he  com- 
pelled to  pay  and  account  for  the  said  $250.00,  the  value  of 
said  property. 

The  cause  was  referred  to  a  commissioner  to  make,  state 
and  report  of  what  estate,  both  real  and  personal^  E.  Kyle 
died  seized  and  possessed,  what  liens,  if  any,  there  were  up- 
on the  real  estate  of  said  Kyle,  and  the  amounts  and  priori- 
ties thereof,  and  the  amount  of  the  indebtedness  of  the  said 
Kyle  at  the  time  of  his  death;  whether  or  not  the  title  to  the 
ninety  and  one-fourth  acres  of  said  land  was  vested  in  Kyle 
in  his  lifetime  and  whether  the  judgment  of  plaintiffs  was  a 
lien  thereon;  whether  or  not  the  judgment  of  plaintiffs  was  a 
lien  upon  the  ten  acres  of  land  conveyed  by  Enslow,  trustee, 
to  W.  T.  Cox  and  also  a  settlement  of  the  account  of  Enslow, 
trustee,  and  of  E.  Kyle,  Jr.,  administrator  of  E.  Kyle,  and 
to  report  the  balances  remaining,  if  any,  in  their  hands  re- 
spectively. 

The  commissioner's  report  shows  that  at  the  time  of  his 
death,  E.  Kyle,  did  not  hold  the  legal  title  to  any  real  estate, 
and  that  the  ninety  and  one-fourth  acres  conveyed  to  Mitchell 
and  the  ten  acres  conveyed  to  Cox  were  subject  to  the  judg- 
ment lien  of  the  plaintiffs,  Ansell,  and  to  other  debts  of  Kyle; 
that  there  appeared  to  be  no  assets  in  the  hands  of  the  ad- 
ministrator of  the  decedent's  estate,  except  $662.00,  in  ap- 
parently worthless  notes  and  that  the  estate  was  indebted  to 
the  trust  account  in  the* sum  of  about  $3,000.00,  after  theap 
plication  of  the  assets. 

The  defendant,  W.  T.  Cox,  excepted  to  the  commissioner's 
report  because  it  held  the  ten  acres  of  land  conveyed  to  ex- 
ceptant liable  to  plaintiff's  judgment  because  at  the  time  of 
making  the  deed  to  Cox  on  the  15th  of  January,  1902,  E. 
Kyle  was  not  insolvent;  that  if  Kyle  was  then  insolvent  this 
suit  was  not  brought  within  the  year  prescribed  by  the  sta^ 
ute  for  attacking  transfers  or  wages  made  by  an  insolvent 
debtor  to  prefer  a  creditor;  that  this  suit  was  not  brought  for 
the  purpose  of  attacking  and  setting  aside  the  deed  to  Cox  as 
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is  provided  for  by  statute  in  order  that  any  creditor  may  set 
aside  as  void  a  transfer  of  property  by  an  insolvent  debtor  to 
one  of  his  creditors. 

The  defendant  Mitchell,  excepted  to  the  report  because,  it 
held  the  ninety  and  one-fourth  acres  subject  to  the  lien  of. 
plaintiff's  judgment  and  because  he  did  not  report  that  the. 
sale  and  conveyance  to  Mitchell  was  a  valid  conveyance  and 
vested  him  with  the  title  and,  ^  ^Because  the  ^ft  to  Mitchell 
of  the  said  ninety  and   one-fourth  acres  was  valid  before. 

transfer  of  the  property  and takes  and  held  adverse  to 

all  claims  and  was  and  is  valid  agfainst  Kyle  and  Kyle's  cred- 
itors." 

The  cause  was  heard  on  the  8th  day  of  April,  1904,  whea 
two  final  decrees  were  entered,  the  court  sustainin^f  the  ex- 
ceptions of  Cox  to  the  commissioner's  report  and  held  that 
the  ten  acres  was  not  subject  to  the  judgment  of  plaintiffs^ 
and  that  the  judgment  was  not  a  lien  upon  said  tract  of  land 
of  ten  acres,  and  decreed  accordingly,  and  dismissed  the  bill 
so  far  as  it  attempted  to  subject  the  ten  acres  to  sale,  and 
gave  judgment  for  costs  to  said  Cox,  and  made  a  similar  de- 
cree as  to  the  ninety  and  one-fourth  acres  belonging  to  B.  V.. 
Mitchell,  sustaining  said  Mitchell's  exceptions  to  the  commis- 
sioner's report  and  decreeing  that  he  hold  the  said  ninety  and 
one-fourth  acres  of  land  free  from  all  claims  of  the  plaintiffs 
or  the  judgment  creditors  in  said  report  set  out,  and  disr 
missed  the  bill  as  to  Mitchell  and  said  ninety  and  one-fourth 
acres  with  decree  for  costs  to  said  Mitchell. 

From  which  decrees  the  plaintiffs  appealed  and  say  that  the 
court  erred  in  sustaining  the  exceptions  of  Mitchell  to  the  re- 
port of  commissioner  Bryan,  and  also  in  sustaining  the  ex- 
ceptions of  W.  T.  Cox  to  said  report  and  finding  that  the 
said  ninety  and  one-fourth  acres  and  ten  acres,  respectively, 
were  not  subject  to  the  payment  of  plaintiff's  judgment  lien, 
and  in  dismissing  plaintiff's  bill,  so  far  as  it  attempted  to  sub* 
ject  the  said  two  tracts  of  land  held  by  Mitchell  and  Cox  re- 
spectively to  the  payment  of  their  judgment. 

As  to  the  ninety  and  one-fourth  acres  held  by  Mitchell  it 
is  insisted  that  Mitchell  is  not  protected  in  his  holdings  be- 
cause he  is  not  a  purchaser. 

The  defense  of  Mitchell  is  made  upon  the  theory  that  hQ 
had  a  parol  contract  for  the  ninety  and  one-fourth  acres  oi 
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land  and  his  counsel  cite  Snyder  v.  Martin^  Yl  W.  Va.  276, 
and  Pcbck  v.  Hambarger^  Id.  313,  in  supi)ort  of  their  conten- 
tion, the  latter  .case  being  referred  to  as  "exactly  in  point,'' 
where  it  is  said  that  a  party  in  possession,  some  time  after 
the  parol  contract  procures  a  deed  from  the  vendor,  which 
deed  was  not  admitted  to  record  until  after  the  judgment, 
ihat  the  judgment  creditor  could  not  subject  the  interest  of 
the  purchaser  by  parol,  in  possession  of  the  land,  to  the  jmy- 
ment  of  his  judgment  The  evidence  does  not  sustain  the 
contention  of  Mitchell  that  he  had  a  parol  contract,  while  he 
claims  in  his  answer  that  he  took  possession  of  the  land  and 
made  "Improvements  thereon  to  the  value  of  six  hundred 
dollars  so  that  the  same  became  and  was  quite  valuable," 
this  answer  was  denied  by  general  replication  and  the  said 
Mitchell  upon  examination-in-chief  as  a  witness  testified  as 
follows:  "Q.  Do  you  know  what  Mr.  Kyle  paid  for  the 
place?  A.  I  do  not;  only  what  the  deed  says.  Q.  When 
he  turned  over  the  possession  of  the  farm  to  you,  did  he  ac- 
company that  with  any  statement  as  to  why  he  turned  it 
over  to  you?  A.  He  did  not."  In  his  testimony  he  does 
not  show  that  he  ever  did  any  work  or  made  any  improve- 
ments or  expended  any  money  upon  the  land.  He  only  says 
he  rented  it  out  and  collected  the  rents  to  his  own  use.  The 
case  most  favorable  to  defendant  Mitchell  is  found  in  32  W. 
Va.  463 — Frame  v.  Fravie^  where  it  is  held,  (syl.  pt.  1):  "A 
court  of  equity  will  enforce  a  verbal  promise  made  by  a 
father  to  a  son  in  consideration  of  love  and  affection  to  give 
him  land  and  to  make  him  a  deed  therefor,  if  the  son  in- 
duced by  such  promise  has  taken  possession  of  the  land  and 
expended  on  it  labor  and  money  in  improvements."  In  that 
oaee  it  will  be  observed  the  son  was  induced  by  the  promise 
of  his  father  to  give  him  the  land  and  make  him  a  deed  there- 
for to  take  possession  of  the  land  and  exx)end  upon  it  labor 
and  money  in  improvements.  While  in  case  at  bar  the  prop- 
erty was  purchased  by  Kyle  and  the  possession  thereof  turned 
over  to  the  defendant  with  no  promise  on  the  part  of  E^yle  to 
convey  the  same  to  him.  According  to  the  defendant's  own 
testimony  the  possession  of  the  land  was  turned  over  to  him 
by  Kyle  unaccompanied  by  any  statement  on  the  part  of  Kyle 
as  to  why  he  gave  him  the  x>ossession  of  it.  There  is  no  evi- 
dence to  show  that  he  either  paid  or  was  to  pay  anything  for, 
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or  on  accoant  of  the  land.  To  entitle  him  to  the  benefit  of 
it  he  must  have  a  contract  and  such  a  contract  as  can  be  en- 
forced in  a  court  of  equity.  There  is  nothing  in  the  record 
to  show  that  Mitchell  ever  expended  a  dollar  in  improve- 
ments on  the  property,  or  any  labor  thereon;  only  the  bare 
fact  that  he  rented  it  out  and  collected  the  rents  to  his  own 
use.  It  is  well  settled  in  this  State  that  a  parol  contract  for 
the  sale  of  land  where  the  purchaser  has  been  placed  in  pos- 
session and  the  terms  of  the  contract  are  certain  and  the  con- 
tract partly  performed  by  the  payment  of  the  purchase  money 
or  a  part  thereof,  thereby  vesting  an  equitable  estate  in  the 
purchaser,  courts  of  equity  will  enforce  such  contract.  Sny- 
der  V.  Martin^  17  W.  Va.  276;  Pdck  v.  Ilansbarger^  Id.  313; 
Frame  v.  Frame  32  Id.  463.  See  also  Smith  v.  Gott,  51 W. 
Va.  141-145.  It  by  no  means  appears  that  Mitchell  had  such 
contract  for  the  purchase  of  the  ninety  and  one-fourth  acres 
of  land  as  he  could  have  enforced  in  a  court  of  equity — in 
fact  he  had  no  contract,  and  it  is  not  contended  that  he  had. 
On  the  27th  of  August,  1897,  F.  B.  Enslow,  special  commis- 
sioner, who  sold  the  ninety  and  one-fourth  acres  to  Kyle,  and 
was  directed  by  the  court  to  convey  the  land  to  Kyle  upon 
the  payment  of  all  the  purchase  money,  at  the  request  of 
Kjrle,  who  joined  with  said  commissioner  in  the  deed,  con- 
veyed the  said  land  to  said  Mitchell,  which  deed  was  not  en- 
tered of  record  until  the  22d  day  of  August,  1902,  five  years 
after  its  date.  During  his  term  of  office  running  from  the 
beginning  of  the  year  1889,  to  the  end  of  the  year  1892,  Kyle 
as  sheriff  of  Cabell  county,  had  become  involved  as  before 
stated  in  a  large  amount  and  in  the  year  1895,  made  a  con- 
veyance of  all  of  his  property  and  assets  to  F.  B.  Enslow, 
trustee,  for  the  benefit  of  his  creditors,  and  on  the  10th  day 
of  Jiine,  1900,  he  confessed  the  judgment  to  plaintiffs  upon  a 
note  dated  the  27th  day  of  June,  1894,  so  that  at  the  time  of 
the  execution  of  the  deed  by  Kyle  and  commissioner  Enslow, 
to  Mitchell  the  said  Kyle  was  wholly  insolvent.  In  Ander- 
son ^.  Nagle,  12  W.  Va.  98,  (syl.  pt.  1),  it  is  held:  "A  con- 
tract in  writing  was  executed  for  the  sale  of  land,  before 
judgments  were  obtained  against  the  vendor,  and  the  deed  ex- 
ecuted in  pursuance  of  said  contract  was  not  recorded  until 
after  the  the  said  judgments  were  duly  docketed  and  the  con- 
tract was  never  recorded.     Such  contract,  and  deed  are  void 
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as  to  such  creditors;  and  the  land  so  contracted  to  be  sold, 
and  so  conveyed  is  subject  to  the  satisfaction  of  the  judg- 
ments.'' Havin£f  no  parol  contract  the  defendant,  if  he  re- 
lied upon  his  deed,  occupied  the  same  position  that  he  would 
if  he  had  purchased  from  his  insolvent  vendor,  the  land  on 
that  day,  and  his  deed  was  void  as  to  creditors.  Withers  v. 
Carter^  4  Grat.  407.  The  ten  acres  purchased  by  trustee  F. 
B.  Enslow  for  the  benefit  of  the  trust  fund  at  the  sale  there- 
of  under  the  deed  of  trust  to  indemnify  his  principal  Kyle, 
said  trustee  having  paid  the  judgment  against  Kyle  and 
caused  the  sale  of  the  ten  acres  to  be  made,  and  so  pur- 
chased by  him,  taking  the  title  in  his  name  as  trustee,  and  by 
him  conve;ved  to  W.  T.  Cox  at  the  instance  of  Kyle  on  ac- 
count of  a  claim  or  account  due  from  Kyle  to  A.  R.  Cox  and 
Co.  was  subject  to  the  demands  of  the  creditors  of  said  Kyi©* 
As  to  the  relative  rights  of  plaintiffs  under  their  judgment, 
other  judgment  creditors  and  the  creditors  secured  by  the 
trust  created  by  Kyle  in  1895,  touching  those  two  tracts  of 
land,  it  is  a  matter  not  passed  upon  by  the  circuit  court,  and 
not  here  for  adjudication.  There  is  enough  in  the  record  to 
show  the  sxistence  of  the  trust  created  by  Kyle  in  1895,  but 
the  trust  deed  is  not  made  a  part  of  the  record.  The  excep- 
tions of  Mitchell  and  Cox  to  the  commissioner's  report  should 
have  been  overruled  by  the  court. 

For  the  reasons  herein  stated  the  two  decrees  complained 
of  are  reversed  and  annulled  and  the  cause  remanded  to  the 
circuit  court  of  Cabell  county  for  further  proceedings  to  be 
had  therein  in  pursuance  of  the  principles  herein  stated  and 
according  to  the  rules  and  principles  governing  courts  of 
equity. 

Revei'8ed. 
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CHARLESTON 

Submitted  March  1,  1905.     Decided  April  17,  1905. 

Staats  v.  Insurance  Compant. 

1.  INSUBANCE  Policy — Pleadina — Amendments, 

A  copy  of  an  insurance  policy  filed  with  a  declaration  on  a  fire 
insurance  policy  may  be  aofiended  to  conform  to  the  original,  in 
case  of  variance,    (pp.  572,  573.) 

2.  iNsiTBAirGB  Policy — Insured  May  Bue  Irrespective  of  Mortgage 
Clause. 

On  a  fire  insurance  policy  in  the  name  of  Mary  A.  Staats  on  prop- 
erty owned  by  her  containing  the  clause,  "Loss,  if  any,  payable  to 
Modem  Building  and  Loan  Association,  as  its  interest  may  appear,'* 
Mary  A.  Staats  may  sustain  an  action,    (p  574  ) 

Error  to  Circuit  Court,  Mason  County. ' 

Action  by  Mary  A.  Staats  ajjainst  the  Greorgia  Home 
Insurance  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error. 

Heversed, 

Rankin  Wiley,  for  plaintiff  in  error. 
SiMMS  &  Enslow,  for  defendant  in  error. 

Brannon,  President: 

Mary  A.  Staats  brought  an  action  against  Greorgia  Home 
Insurance  Company  in  the  circuit  court  of  Mason  county  to 
recover  for  a  loss  by  iSre  of  a  dwelling  house,  on  which  she 
had  taken  from  said  company  a  poUcy  of  insurance,  in  which 
action  the  court  directed  a  verdict  for  the  defendant  and  ren- 
dered  judgment    for  the  defendant. 

The  plaintiff  filed  with  her  declaration,  which  is  the  stat- 
utory form  under  Code,  chapter  131,  section  61,  not  the  orig- 
inal policy,  but  what  purports  to  be  a  copy  of  it.  The 
defendant  pleaded  three  pleas,  non-assumpsit  and  the  stat- 
utory general  issue  under  Code,  chapter  125,  section  64,  that 
it  was  not  liable  to  the  plaintiff  as  in  the  declaration  alleged, 
and  a  third  plea,  that  the  policy  had  been  canceled,  adding  to 
this  plea  the  said  statutory  plea,  the  third  plea  being  verified 
by  affidavit.  The  third  plea  exhibited  a  copy  of  the  policy. 
When  the  case  was  on  trial  before  the  jury  the  plaintiff  first 
gave  in  evidence  that  copy  of  the  policy  which  the  defendant 
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so  filed  with  its  third  plea  without  the  written  words  thereon 
on  its  back,  ''Cancelled  by  order  of  the  company."  It  seems 
that  there  was  no  objection  to  this  copy  going  in  evidence. 
The  plaintiflF  next  oflFered  in  evidence  the  copy  of  the  policy 
which  was  filed  with  her  declaration,  and  it  was  allowed  to  go 
in  evidence  over  the  defendant's  objection.  The  plaintiff 
was  next  examined  as  a  witness  to  prove  issuance  of  the 
policy,  the  destruction  of  the  house,  among  other  things,  and 
she  stated  that  the  policy  which  she  took  out  had  in  it  a  loss- 
payable  clause  reading,  "Loss,  if  any,  payable  to  the  Modem 
Building  and  Loan  Association  as  its  interest  may  appear." 
The  copy  of  the  policy  filed  with  the  declaration  did  not  con- 
tain this  clause,  so  there  was  this  difference  between  the  two 
copies.  Then  the  defendant  moved  to  strike  out  all  the  evi- 
dence of  Mrs.  Staats  as  a  witness,  which  proved  things  essen- 
tial for  recovery,  for  the  reason  that  the  witness  proved  that 
her  policy  did  contain  that  clause  and  the  copy  filed  with  the 
declaration  did  not.  The  court  excluded  her  levidence  from 
the  jury.  Then  the  plaintiff  asked  leave  of  the  court  to 
insert  in  the  copy  of  the  policy  filed  with  the  declaration 
"the  clause  omitted  by  the  typewriter  in  copying  said  policy 
which  relates  to  the  payment  to  the  Modern  Building  and 
Loan  Association  in  case  of  loss  as  its  interest  might  appear''; 
but  the  court  refused  to  allow  such  insertion  of  that  clause 
in  the  copy  of  the  policy.  The  plaintiff  moved  the  court  that 
if  there  was  any  variance  between  the  declaration  and  the 
copy  of  the  policy  filed  with  it,  or  between  that  copy  and  the 
original  policy,  that  she  be  permitted  to  amend  the  same,  so 
as  to  conform  to  the  copy  of  the  original  policy  offered  in 
evidence;  but  the  court  refused  to  allow  the  amendment.  The 
defendant  offered  no  evidence. 

It  is  urged  that  the  court  erred  in  refusing  to  allow  the 
copy  filed  with  the  declaration  to  be  amended  in  the 
manner  above  indicated.  It  may  seem  strange  that  & 
motion  to  amend  a  paper  filed  with  the  declaration  as  & 
part  of  it  unidr  the  statute  should  be  made;  but  when 
we  think  about  it  it  does  not  seem  so  strange.  Code, 
chapter  125,  section  61,  in  the  form  there  given  for  a 
declaration  on  a  policy  of  insurance  makes  the  policy  part  and 
parcel  of  a  declaration  like  an  exhibit  with  a  bill  in  chancery. 
It  answers  for  averment     I  shall  not  say  how  far  a  paper 
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referred  to  as  part- of  an  ordinary  declaration  is  a  part  of  it, 
but  I  will  say  that  a  policy  under  that  statute,  filed  with  a 
declaration,  is  a  part  of  it,  by  force  of  the  statute.  Here 
note  that  this  was  not  a  proposition  to  amend  an  original 
policy,  as  it  was  only  a  copy.  That  copy  being  a  part 
of  the  declaration  the  proposal  to  amend  it  was  nothing  but 
a  proposal  to  amend  the  declaration  itself,  like  a  proposal 
to  amend  a  declaration  so  as  to  conform  to  a  paper  given  in 
evidence.  Or  treat  the  copy  as  a  si)ecification  or  bill  of  par- 
ticulars. You  can  amend  a  bill  of  particulars.  I  need  hardly 
refer  to  Code,  chapter  131,  section  8,  giving  right  to  allow 
pleadings  to  be  amended  where  it  appeai*s  that  there  is  a  vari- 
ance between  them  and  the  evidence.  That  statute  has 
always  been  applied  with  great  liberality  to  further  justice, 
and  outside  that  statute  courts  have  wide  powers  of  amend- 
ment. Tra/vis  v.  Insurance  Co.^  28  W.  Va.  583,  holds  that 
independently  of  any  statute  courts  may  allow  pleadings  to 
be  amended  whenever  justice  will  be  promoted  thereby,  sub- 
ject to  the  right  of  continuance,  if  asked.  It  pointed  out 
that  amendment  could  be  made  in  case  of  variance. 

It  is  thought  that  if  such  amendment  had  been  allowed, 
inserting  the  clause  directing  the  loss-money  to  be  paid  to 
said  building  association,  it  would  have  shown  that  the  plain- 
tiflf  could  not  recover  for  the  reason  that  it  would  appear  that 
the  building  association  alone  could  sue,  and  Mrs.  Staats  had 
no  right  to  sue,  and  hence  she  can  not  complain  of  refusal 
to  allow  such  amendment  of  the  copy  of  the  policy.  Can 
Mrs.  Staats  sue  on  the  policy?  As  to  who  can  sue  where  the 
I)olicy  is  taken  by  the  property  owner,  with  such  a  clause, 
the  cases  are  a  perfect  confusion.  11  Ency.  PL  &  Prac.  395. 
I  think  the  weight  of  authority,  where  the  Code  practice  does 
not  prevail  requiring  both  to  sue  or  be  before  the  court,  is  that 
the  owner,  that  is,  the  mortgagor,  can  sue  in  his  own  name, 
either  with  or  without  express  consent  of  the  mortgagee.  He 
owns  the  property  insured,  pays  the  consideration  premium, 
the  actual  contract  is  with  him.  The  provision  that  the  loss- 
money  shall  be  payable  to  another  is  not  an  assignment.  It 
is  only  a  conditional  appointment  that  on  a  contingency  the 
money  shall  go  to  the  mortgagee;  that  is,  if  the  mortgage  is 
still  unpaid  at  the  date  of  loss.  And  it  may  not  cover  all  the 
amount  of  loss.    The  legal  title  in  the  contract  is  in  the  party 
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in  whose  name  the  policy  is  issued.  The  mort£:a£:ee  can  only 
get  his  debt.  His  right  may  be  lost,  and  is  liable  to  all  the 
defences  which  may  be  made  against  the  insured,  unless  it  is 
otherwise  provided  in  the  policy,  as  sometimes  it  is.  William' 
son  V.  Michigan  Co.,  39  Am.  St.  R.  906;  56  Am.  Dec.  750; 
May  on  Ins.  section  447;  Coates  v.  Pa.  Fire  Ins.  Co.,  58 
Md.  172;  Christetison  v.  Fidelity  Co.,  94  Am.  St.  R.  p.  287; 
Perry  v.  Dxf^elling,  68  Id.  668;  Turner  v.  Quincey  Ins.  Co., 
109  Mass.  p.  573;  Jones  on  Mortg.,  section  408.  It  seems 
that  the  mortgagee  may  also  sue  on  a  policy  with  such  clause 
— either  may  sue.  Palmer  \.  Ins.  Co.,  55  Am.  St.  R.  387; 
Coates  V.  Penn.  Ins.  Co.,  58  Md.  p.  178.  It  is  a  general  rule 
that  where  one  makes  a  contract  giving  another  a  beneficial 
interest  that  other  may  sue.  In  the  Virginias  is  a  statute 
giving  such  stranger  action.  Code  West  Virginia  chapter 
71,  section  2,  and  the  mortgagee  may  sue.  Colby  v.  Park- 
ersburg,  37  W.  Va.  789;  TUley  v.  Conmcticut  Ins.  Co.,  86 
Va.  811.  It  is  argued  that  the  party  taking  out  the  policy 
ought  not  to  be  allowed  to  sue  as  the  company  may  have  to 
pay  over  again.  It  can  compel  an  interpleader.  Likely  it 
could  enjoin  payment,  or  the  mortgagee,  on  notice  could. 
Anyhow,  the  company  can  pay  money  into  court,  and  sug- 
gest the  conflicting  claims,  and  compel  an  interpleader,  and 
have  the  rights  of  the  parties  settled.  Martin  v.  Franklin 
Fire  Ins.  Co.,  38  N.  J.  L.  140;   Coates  v.  Penn.  Ins.  Co.,  58  . 

Md.  p.  179.     Therefore,  we  hold  that  it  was  error  to  refuse         j 
,  that  amendment,  because  we  think  that  Mrs.  Staats  could  sue 
on  the  policy  so  far  as  that  matter  is  concerned.  ' 

It  is  urged  that  there   was  no   original   policy  present  by         | 
which  to  amend.     We  answer  that  the  defendant  filed  with 
its  plea  what  it  said  was  a  true  copy  of  the  original.  Hence, 
it  must  be  treated  as  if  it  were  the  original,  for  the  purposes 
of  this  case. 

There  were  found  to  be  variances  in  other  respects  than         ! 
that  above  specified  between  the  two  copies  of  the  policy.  In         | 
one  the  property  insured  is  described  as  "the  two  and  one- 
half  story  frame,  shingle  roof  building  and  additions  adjoin-         i 
ing  and  conununicating,  while  occupied  by  assured  as  a  pri- 
.  vate  dwelling  house  and  situated  on  the  south  side  of  public         j 
road  in  Cooper  district,  Mason  county,  West  Virginia";  and 
in  the  other  as  "her  two  story  frame  building  and  additions 
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adjoining  and  communicating,  while  occupied  by  assured  as  a 
private  dwelling  house  and  situated  on  the  south  side  of 
public  road  in  Cooper  district,  Mason  county,  West  Virginia. " 
One  copy  gives  the  premium  as  $20.00,  the  other  as  $1,000.00. 
Several  clauses  were  contained  in  the  one  not  contained  in 
the  copy  filed  with  the  declaration,  not  material  in  the  con- 
troversy. The  question  here  is  whether  the  court  ought  to 
have  allowed  the  plaintiff  to  amend  the  declaration  or  the 
copy  to  conform  to  the  copy  filed  by  the  defendant  under  the 
plaintiff's  motion  to  amend  generally,  so  as  to  conform  to 
said  copy  filed  with  the  plea.  Here  it  is  urged  that  the 
allowance  of  such  amendment  would  be  to  allow  the  introduc- 
tion of  an  entirely  different  and  new  case  contrary  to  prin- 
ciples given  in  Clark  v.  Ht/,  Co,^  39  W.  Va.  732;  ITuhn  v. 
Brmon^eld,  34  Id.  259;  and  Zamb  v.  Cecil,  28  Id.  653.  We 
cannot  concur  in  this  view.  There  are  too  many  things  in 
the  two  policies,  not  merely  kindred,  but  identically  the  same, 
telling  us  that  the  cause  of  action  before  and  after  amend- 
ment are  one  and  the  same.  Here  we  must  not  insist  upon 
technicality,  but  look  at  substance.  The  discrepant  features 
between  the  two  papers  do  not  destroy  their  identity  in 
substance.  The  nature  of  the  action  would  not  be  changed, 
the  real  gravamen.  No  inconsistency  would  be  thus  interpo- 
lated into  the  two  actions,  so  phrase  it  to  convey  meaning. 
The  two  actions  would  be  by  the  same  party,  upon  the  same 
policy  in  general  substance,  on  a  policy  of  the  same  date  and 
number,  and,  as  I  contend,  on  the  same  property.  And  the 
cases  say  that  amendment  should  be  allowed  tending  to  pro- 
mote fair  trial  of  the  matter  on  which  the  action  was  originally 
really  based,  provided  such  amendments  do  not  introduce  a 
new  substantive  cause  of  action  different  from  that  declared 
upon,  and  different  from  that  which  the  party  intended  to 
declare  upon  when  he  brought  his  suit.  As  I  have  said,  the 
action  from  the  first  and  after  such  amendment  would  be  by 
the  same  party  and  against  the  same  party  and  upon  the  same 
number  of  policies  and  upon  the  same  feature  of  contract. 
It  is  said  that  the  property  in  the  two  policies  is  differ- 
ent. The  description  as  to  the  stories  of  the  house  and 
its  roof  do  differ;  but  a  familiar  rule  is  that  a  false  de- 
scription in  one  respect  does  not  hurt,  does  not  defeat 
identity,   if    there    be  sufficient   description    in   other    re- 
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spects  to  give  identity.  Now,  both  papers  describe  titxi& 
house  as  occupied  by  the  plaintiff  as  a  private  dwell- 
ing: house  and  situated  on  the  south  side  of  public  road 
in  Cooper  district,  Mason  county,  West  Virgrinia.  So,  I  say, 
it  is  the  same  house. 

It  is  suggested  that  there  was  no  proof  of  the  making  of 
the  policy,  and  that  the  plea  of  non-assumpsit  and  general 
denial  of  liability  called  for  such  proof.  Say  so.  The  evi- 
dence of  the  plaintiff  fully  proves  the  issuance  by  the  com- 
pany of  the  policy,  the  making  of  the  policy. 

Our  conclusion  is  to  reverse  the  judgment  and  remand  the 
cause  with  leave  to  the  plaintiff  to  amend  the  declaration  to 
conform  to  the  policy  filed  with  the  defendant's  third  plea, 
and  for  a  new  trial. 

Iteversed. 


CHARLESTON 
57~  576|  Thomasson  v.  Simmons. 

63       582| 

Submitted  March  9,  1905.     Decided  April  11,  1905. 

L    JusTicB  OF  THE  PEACE— xTtwtice**  Dockct — Oontinuance  of  Case. 
An  action  in  a  justice's  court  is  not  discontinued  from  the  mere 
fact  that  no  orders  of  continuance  or  other  orders  are  made  on  the 
docket  therein,     ^p.  579.) 

2.    JuBTicB'8  Covnt— Judgment — Suit  Not  Discontinued. 

A  judgment  rendered  in  an  action  before  a  justice  is,  on  awritof 
prohibition,  held  void.  Then  a  second  judgment  is  rendered.  A 
period  of  eighteen  months,  during  pendency  of  the  prohibition  and 
afterwards,  elapses  between  the  two  judgments  without  any  order 
in  the  action.  This  does  not  work  a  discontinuance  of  the  action, 
(p.  570.) 

Error  to  Circuit  Court,  Roane  County. 

Action  by  J.  B.  Thomasson,  committee,  etc.,  against G.  B. 
and  W.  S.  Simmons.  Judgment  for  defendants,  and  plaintiff 
brings  error. 

Heversed. 

Schilling  &  Hakper,  for  plaintiflF  in  error. 
Walter  Pendleton,  for  defendants  in  error. 
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Brannon,  President: 

As  will  appear  in  Sunnwus  v.  Thoinasmn^  50  W.  Va.  656, 
Thomasson  brought  action  before  a  justice  of  Curtis  district, 
Roane  county,  against  G.  B.  and  W.  S.  Simmons,  wliich  by 
consent  was  transferred  to  Spencer  district  for  trial  by  the 
justice  of  Curtis  district  who  issued  the  process,  Kelly,  that 
his  suc33^sor,  justic3  Petty,  took  up  the  case  and  entered  judg- 
ment for  the  plaintiff  in  the  absence  of  the  defendants;  that  a 
prohibition  issued  against  the  judgment,  and  that  judgment 
was  prohibited  as  null  and  void  by  the  decision  of  this  Court. 
After  the  decision  by  this  Court,  supposably  in  conformity 
to  its  decision  and  direction,  justice  Petty  gave  notice  to  the 
defendants  to  appear  before  him,  3()th  June,  1902,  to  try  the 
case,  and  on  that  date,  the  defendants  not  appearing,  ren- 
dered judgment  for  plaintiff,  and  the  defendants  took  an  ap- 
peal to  the  circuit  court,  and  in  that  court,  on  a  motion  of 
defendants,  the  said  notice  of  re-trial  was  quashed,  and  the 
action  was  dismissed,  and  the  plaintiff  has  brought  the  case 
to  this  Court. 

The  claim  for  the  defendants  is,  that  the  action  was  discon- 
tinued in  the  court  of  the  justice,  and  being  dead,  there  was 
no  action  to  try  or  in  which  to  give  judgment,  and  that  the 
judgment  is  void.  What  is  a  discontinuance,  technically  or 
properly  speaking?  At  one  time  the  pleadings  or  alterca- 
tions, that  is,  what  the  litigants  had  to  say  against  each  other, 
so  as  to  come  to  an  issue,  were  by  word  of  mouth.  "During 
this  oral  altercation  a  contemporaneous  official  minute  in 
writing  was  drawn  up  by  one  of  the  officers  of  the  court,  on 
a  parchment  roll,  containing  a  transcript  of  all  the  different 
allegations  of  fact  to  the  issue  inclusive.  And,  in  addition  to 
this,  it  comprised  a  short  notice  of  the  nature  of  the  action, 
the  time  of  the  appearance  of  the  parties  in  court,  and  the 
acts  of  the  court  itself  during  the  progress  of  the  pleading. 
These  chiefly  consisted  of  what  were  called  the  ^conthm- 
ancedi^  of  the  proceedings — the  nature  of  which  was  as  fol- 
lows: "There  were  certain  purposes  for  which  the  law  al- 
lowed the  proceedings  to  be  adjourned,  or  continued  over 
from  one  term  to  another,  or  from  one  day  to  another  in  the 
same  term;  and  when  this  happened,  an  entry  of  such  ad- 
journment to  a  given  day  and  of  its  cause  was  made  on  the 
parchment  roll;  and  by  that  entry  the  parties  were  also  ap- 
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pointed  to  reappear  at  the  given  day  in  court.  Sujch  adjourn- 
ment was  called  a  contmua7we.  Thus  the  award  of  the  mode 
of  trial  on  an  issue  in  fact,  and  also  the  adjournment  of  the 
parties  to  a  certain  day  to  hear  the  decision  of  the  court  on 
an  issue  in  law,  were  each  of  them  contimia?ice^s^  and  were  en- 
tered as  such  on  the  roll.  And  if  any  interval  or  interrup- 
tion took  place  without  such  an  adjournment  duly  obtained 
and  entered,  the  chasm  thus  occasioned  in  the  progress  of  the 
suit  was  called  a  d'i^contimiance^  and  the  cause  was  consid- 
ered as  out  of  court  by  the  interruption,  and  was  not  allowed 
afterwards  to  proceed.  The  official  minute  of  the  pleadings 
and  other  proceedings  thus  made  on  the  parchment  roll  was 
called  the  recordy  Stephen  on  Pleading,  pages  60,  103;  3 
Bl.  Com.,  296.  The  failure  to  see  to  these  "continuances"  pro- 
duced an  hiatus,  chasm  or  break  in  the  procedure,  into  which 
the  case  fell.  At  one  time  in  Virginia  failure  to  enter  in  the 
court  record  a  continuance  from  term  to  term,  passing overa 
term,  worked  a  discontinuance  under  the  common  law  rule, 
above  given.  Amh  v.  Koger^  7  Leigh  221.  But  a  statute 
now  makes  every  case  not  disposed  of  by  express  order  of 
record  stand  continued,  and  prevents  discontinuance.  Qil- 
le^pie  V.  Bailey,  12  W.  Va.  70;  Buster  v.  Holland,  27  II 
511.  This  statute  applies,  I  take  it,  only  to  courts  of  record. 
But  the  law  of  discontinuance  applies  to  courts  of  record  pro- 
ceeding according  to  the  course  of  the  common  law  by  reg- 
ular pleadings  and  procedure.  In  justices'  courts  there  are 
no  formal  pleadings,  no  set  terms,  no  rule  days,  and  there  is 
no  reason  to  apply  this  law  of  discontinuance.  We  are  cited 
to  Code,  section  59,  chapter  50,  providing  that  the  justice 
may,  without  consent  continue  the  case,  after  return  of  sum- 
mons, not  over  seven  days,  but  shall  not  exercise  this  privi- 
lege at  any  other  time,  and  we  are  cited  to  section  61  provid- 
ing that  no  continuance  shall  be  granted  for  a  longer  time 
than  three  months  after  the  return  of  the  summons  served. 
And  we  are  cited  to  4  Ency.  PI.  &  Prac,  892,  986,  to  sus- 
tain the  position  that  if  a  justice  shall  continue  a  case,  except 
as  statute  allows,  it  will  discontinue  the  case,  and  any  judg- 
ment afterwards  given  in  it  is  void.  Doubtless  this  is  good 
law.  Why?  Because  it  is  affirmative  action  by  the  justice 
contrary  to  positive  law.  As  held  in  Parsons  v.  Aultman, 
Miller  cfc  Co,,  45  W.  Va.  476,  continuance  of  causes  by  jus- 
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tices  mast  be  strictly  as  allowed  by  statute,  as  the  only  source 
of  jurisdiction  and  proceedure  in  the  statute.     18  Am.  &  Eng. 
Easy.  L.,  (2  El)  IT,  37;  S'^a^ton-Bshnont  Co.  v.    Case,  47 
W.  Va.  779;  Johmon  v.  Hunter,  50  Id,  57.    There  is,  how- 
ever, no  order  of  the  justice  continuing  the  case — operating 
to  end  it.     Must  there  be  an  order  to  continue?    And  in  its 
absence  will  the  case  end?    That  would  be  hurtful  in  prac- 
tice.    This  suit  simply  lay  dormant,  after  the  first  judgment 
until  the  last,  for  about  eighteen  months,  without  any  action 
by  the  justice,  while  the  prohibition  was  pending,  and  for  a 
few  months  after  its  final  decision  by  this  Court.    "No  action 
of  the  justices  discontinued  it.     It  was  not  ended  by  the  first 
judgment,  as  it  was  held  void.     As  there  was  no  discontin- 
uance it  lay  waiting  for  judgment,  like  a  suit  in  the  circuit 
court.     And  we  think  that  section  64,  chapter  50,  Code,  ap- 
plies.    It  says:  ''No  action  shall  be  discontinued  on  account 
of  the  absence  of  the  justice.     If  he  fails  to  attend  on  the  re- 
turn day  of  the  summons,  or  at  the  time  to  which  the  action 
stands  continued,  any  other  justice  of  the  same  county  may 
attend  and  try  the  case,    or  continue  it  for  not  exceeding 
thirty  days;  and  if  he  do  so  shall  make  and  sign  an  entry 
thereof  on  the  docket  of  the  absent  justice.     If  not  tried  or 
continued  by  another  justice  as  aforesaid,  it  shall  stand  ad- 
journed for  one  week;  and  so  on  from  week  to  week  until 
disposed  of."    This  section  should  be  liberally  construed,  its 
evident  intention  being  to  save  actions  from  discontinuance. 
True,  that  section  says  that  if  the  justice  does  not  appear, 
the  action  shall  stand  continued.     Must  that  fact  appear  by 
the  docket  that  day?     Who  is  to  make  the  entry?     In  a  legal 
view  is  not  there  a  failure  of  the  justice  to  appear  when  the 
record  is  silent?     Anyhow,  there  is  the  broad  declaration 
that  "no  action  shall  be  discontinued  on  account  of  the  ab- 
sence of  the  justice,"  and  the  broad  provision  for  continu- 
ance from  week  to  week.     The  design  is  to  save  cases  from 
discontinuance  from  inaction.     If  the  statute  does  not  apply, 
still  I  think  there  was  no  discontinuance.     It  is  argued  by 
the  counsel  for  plaintiff  that  taking  the  appeal  was  an  ap- 
I)earance,  gave  the  circuit  court  jurisdiction,  and  cured  pre- 
cedent irregularity.     There  is  no  question  of  jurisdiction  in 
that  court.     But  we  cannot  see  that  if  the  suit  was  dead,  ap- 
peal could  revive  it.     If  not  defunct,  of  course,  the  appeal 
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would  be  an  appearance  and  cure  want  of  service  of  process 
in  the  justice's  court.  We  cannot  say  that  mere  failure  to 
act  ends  a  case.  It  cannot  be  said  that  a  case  may  sleep  long 
and  then  rise  up  for  judgment  to  the  surprise  of  defendant 
He  can  enforce  a  trial  or  non-suit  and  protect  himself.  It  is 
in  being  until  ended  by  express  dismissal  or  final  judgment. 
Therefore,  we  reverse  the  judgment,  and  remand  the  case 

to  the  circuit  court  for  trial. 

Iiei:ersed, 


CHARLESTON 

Arbknz  v.  Exley,  Watkins  &  Co. 
Submitted  March  9,  1905.     Decided  April  11,  1905. 

1.  Landlord  akd  Tenant— Notice  to  Quit—Sufficiency  of  Notice. 

Under  a  tenancy  from  year  to  year  a  letter  from  the  tenants  to 
the  landlord  sayin^?:  "We  be":  to  advise  that  wo  have  vacated  the 
promises  known  as  west  building  on  20th  street  destroyed  by  fire 
on  September  1.5th  last,  and  hereby  surrender  possession  of  same," 
is  not  a  sufficient  notice  to  quit,  and  does  not  discharge  the  tenants 
from  liability  thereafter  for  rent.     (p.  ."isa.) 

2.  Landlord  and   Tenant — Tenancy  hy  the  Year — Sufficiency  of 
Notice  to  Quit. 

'^Inder  a  tenancy  from  year  to  year  a  letter  to  the  lessor  from  the 
lessees  savins^  that  the  lessees  had  vacated  and  surrendered  the 
premises,  thouu^h  accompanied  by  such  vacation,  and  a  defense  by 
the  lessees  in  court  of  an  action  by  the  lessors  for  rent  for  a  part  of 
the  time  after  such  notice,  will  not  operate  to  end  the  tenancy  or 
diSvihar:,'o  the  lessees  from  rent  accruing  after  that  involved  in  the 
first  action,     (p.  585.) 

3.  Landlord  and  Tenant — Notice  to  Quit — What  Sufficient, 

A  notice  to  end  a  tenancy  from  year  to  year  must  designate  the 
time  when  the  tenancy  is  to  close,  either  by  specifying  the  day  of 
the  close  of  a  current  year,  or  by  saying  that  it  is  to  close  at  the 
end  of  a  current  year,     (p   583  ) 

Error  to  Circuit  Court,  Ohio  County. 
Action  by  John  Arbenz,  Sr.,  against  Exley,  Watkins  & 
Co.     Judgment  for  defendants,  and  plaintiff  brings  error. 

Heversed, 
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Hubbard  &  Hubbard,  and  I.  P.  Arbenz,  for  plaintiff  in 
error. 
Henry  M.  Rus3ell,  for  defendants  in  error. 

Brannon,  President: 

John  Arbenz,  Sr.,  made  a  written  lease,  but  not  under 
seal,  to  Exley,  Watkins  &  Co.,  leasing  for  a  term  of  five 
years  and  three  montlis  a  brick  building,  including  the  vacant 
parts  of  certain  lots,  in  the  City  of  Wheeling,  the  term  com- 
mencing January  1,  1896,  and  ending  March  31,  1902,  for 
the  annual  rent  of  $700.00,  commencing  April  1,  1896,  paya- 
ble in  monthly  instalments.  The  lessees  took  possession  on 
the  first  week  of  January,  and  occupied  the  premises,  paying 
rent  monthly.  Oa  S3pt3mb3r  15,  1893,  a  fire  totally  de- 
stroyed said  building.  The  lessees  paid  rent  for  that  Sep- 
tember and  also  for  October,  but  with  the  rent  of  October 
sent  a  letter,  October  31,  1898,  to  Arbenz,  informing  him 
that  they  hereby  vacate  the  premises  and  surrender  them  to 
him. 

In  November,  1898,  Arbenz  sued  out  a  distress  warrant 
against  said  lessees  for  rent  from  November  1,  1898,  to  Oc- 
tober 31,  1899,  and  the  same  having  been  levied,  a  forth- 
coming bond  was  given,  and  in  the  proceedings  upon  it  in 
the  circuit  court  of  Ohio  county  a  verdict  was  rendered  for 
the  plaintiff  for  $502.54,  after  deducting  for  failure  to  repair 
an  engine,  and  judgment  given  thereon,  and  the  defendants 
took  a  writ  of  error.  The  defendants  filed  a  plea  denying 
grounds  of  attachment,  and  denying  all  liability  for  the  rent 
claimed. 

The  judgment  below  was  affirmed  by  this  Court.  Those 
matters  will  appear  in  52  W.  Va.  476.  On  August  1,  1903, 
Arbenz  brought  a^sstimpsit  against  Exley,  Watkins  &  Co.  to 
recover  rent  accruing  later  than  that  recovered  in  the  pro- 
ceeding above  mentioned. — to  recover  rent  for  the  period 
beginning  November  1,  1899,  and  ending  December  31,  1902, 
a^  period  of  thirty-eight  months,  at  $700.00  per  year,  and  the 
suit  resulted  in  a  verdict  for  only  $148.15,  that  is,  for  the 
two  months  of  November  and  December,  1899,  the  court 
holding  that  no  recovery  could  be  had  after  the  current  year 
ending  that  date,  on  the  theory  that  the  tenancy  from  year 
to  year  then  closed.     The  theory  against  the  right  to  recover 
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is,  that  a  few  days  after  the  fire  the  defendants  wrote  Arbenz 
the  following  letter:  "Oct.  31st.  1898.  Mr.  John  Arbenz, 
City:  Dear  sir: — We  beg  to  advise  that  we  have  vacated 
the  premises  known  as  west  building  on  20th  street,  destroyed 
by  fire  Sept.  15th,  last,  and  hereby  surrender  possession  of 
same.     Yours  truly,  Exley,  Watkins  &  Co." 

On  the  former  writ  of  error  we  held  that  for  want  of 
a  seal  to  the  lease  the  term  of  years  named  in  it  was  not 
created,  but  that  it  created  an  estate  from  year  to  year,  and 
that  said  letter  did  not  operate  as  a  notice  to  quit,  to  end  the 
tenancy  so  as  to  preclude  recovery  of  rent  up  to  November 
1,  1899,  the  rent  in  litigation  in  the  former  proceeding. 
We  did  not  go  further,  as  no  later  rent  was  involved  in  that 
case.  The  question  presented  in  the  second  suit  is,  Did  the 
tenancy  end  31st  December,  1899?  Did  that  letter  close  the 
tenancy  and  stop  the  rent  at  that  date,  the  close  of  the  cur- 
rent year  1899?  For  the  defendants  the  contention  is,  that 
the  letter,  accompanied  by  actual  vacation  of  the  premises, 
and  coupled  with  the  fact  that  in  the  circuit  court  in  April, 
1899,  Exley,  Watkins  &  Co.  made  defense  in  the  former 
proceeding  denying  liability  for  rent,  operated  as  a  notice  to 
quit  and  closed  the  tenancy  31st  December,  1899.  Take  the 
letter.  The  question  rests  mainly  on  it.  It  states  the  facts 
that  the  lessees  had  vacated,  and  then  surrendered  possession. 
It  does  not  notify  that  at  the  end  of  a  current  year  in  future 
the  tenant  would  quit,  but  states  present  acts  or  past,  vaca- 
tion and  surrender.  The  common  law,  for  centuries,  has 
required,  in  order  that  lessor  and  lessee,  under  a  tenancy 
from  year  to  year,  may  close  the  tenancy  of  his  own  motion, 
that  a  notice  to  quit  should  be  given  six  months  before  the 
end  of  the  current  year.  That  period  or  time  of  notice  nniust 
be  prior  to  the  close  of  a  year.  The  Code,  chapter  93,  sec- 
tion 5,  provides  that,  "A  tenancy  from  year  to  year  may  be 
terminated  by  either  party  giving  notice  in  writing  to  the 
other,  prior  to  the  end  of  any  year,  for  three  months,  of  his 
intention  to  terminate  the  same."  That  provision  recognizes 
as  still  continuing  the  common  law  estate  of  tenancy  from 
year  to  year  and  the  process  of  terminating  it  by  notice  to 
quit,  and  changed  it  only  in  requiring  written  notice  and 
fixing  a  shorter  time  of  notice.  Hence  it  seems  that  we  must 
appeal  to  the  common  law  and  its  mode  of  notice  to  test  the 
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the  eflEiciency  of  the  letter  as  notice  to  quit.  It  does  not 
notify  of  a  future  act  of  quitting,  but  relies  on  past  vacation 
and  present  surrender  of  possession  for  the  effect  of  the 
letter.  It  does  not  name  a  day  or  time  in  future  when  the 
tenancy  is  to  end.  The  profession  has  always  regarded  this 
as  a  requisite  in  a  notice  to  quit,  I  think.     2  Taylor  Landlord 

&  Ten.,  section  476  says:     "Form  of. The  notice  may 

be  given  to  quit  on  a  particular  day;  or,  in  general  tenns,  at 
the  end  of  the  current  year  of  the  tenancy,  which  will  expire 
next  after  the  service  of  the  notice;  or,  in  one  month  after 
the  next  rent-day.  The  latter  form  of  expression  is  generally 
used  where  the  landlord  is  ignorant  of  the  period  when  the 
tenancy  commenced;  and  it  is  preferable  even  when  the  com- 
mencement of  the  tenancy  is  known,  as  it  provides  against 
any  misapprehension  of  the  exact  day  when  the  tenant 
entered."  1  Washburn,  Real  Prop.,  section  810 says:  "No- 
tice,  the  time. Whether  a  longer  or  shorter  time  of 

notice  is  required,  it  must,  in  order  to  be  binding,  clearly 
indicate  the  time  when  the  tenancy  is  to  expire,  and,  of 
course,  must  be  given  a  sufficient  number  of  days  before  the 
time  so  indicated."  The  particular  question  before  us  is, 
whether  that  letter  is  bad  as  a  notice  to  quit  because  (1)  it  is 
a  quitting  at  its  date,  not  notice  of  a  future  quitting  at  the 
end  of  a  year,  and  (2)  because  it  fails  to  state  a  time  for 
quitting.  Under  the  above  and  many  other  authorities  we 
are  driven  to  say  that  it  did  not  end  the  tenancy  at  any  time. 
Currier  v.  Barker^  and  Stewart  v.  Harding^  2  Gray  224, 
335;  Ilanchet  v.  M^hltney^  1  Vermont  311;  Hunter  v.  Frosty 
47  Minn.  1;  Graces.  Mlchand^  50  Id,  139;  People  v,  Gedney^ 
15  Hun  475;  Prescott  v.  Elm,,  7  Cush.  346;  Phoenicville  v. 
Walters,  147  Pa.  St.  501;  BernerY.  Gerhxirdt,  87  Mo.  App. 
409;  Huntington  v.  ParkKurst,,  24  Am.  St.  146;  Flnklestein 
V.  Hereon,,  55  N.  J.  L.  217;  Waters  v.  Wlllmrnsoii,,  59  Id. 
337;  Godard  v.  S.  Carolina  Railroad,  2  Rich.  (S.  C.)  346; 
Huyser  v.  CJuise,  13  Mich.  98;  Rollins  v.  Moody,  72  Me. 
135.  The  text  book  writers  seem  to  so  regard  the  law.  I 
quoted  from  some  above.  Tiedman  on  Real  Estate,  section 
218,  says  that  "the  notice  must  not  only  be  given  for  a  cer- 
tain length  of  time  before  the  estate  is  to  end,  but  the 
estate  can  only  be  determined  at  the  expiration  of  the  time 
during  which  the  tenant  may  lawfully  hold,  i,  e.,  at  the  end 
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of  the  rental  period;  it  can  only  be  determined  at  the  end  of 
th3  year,  qu.xrfc3r  or  month,  a32DrJin^  as  the  t3nancy  is 
respectively  a  yearly,  quarterly  or  monthly  tenancy.  The 
notice  tnust  he  sufflcienth/  elsa.r  in  its  ttTins  as  to  the  tims 
wJieii  the  teiwjwy  is  to  expired  3  Minor's  Inst.,  Part  1,  241. 
**The  notice  *  *  *  must  end  with  the  period  at  which 
the  tenancy  commences."  2  Kerr,  R.  Prop.  1310.  1  Lomax 
Dior.,  164;  1  Greenleaf's  Cruise,  R.  Prop.,  248,  section  28. 
Chitty  on  Contracts,  (11th  Ed.)  485,  speaking  of  Eiglish 
common  law,  says,  "The  notice  must  be  framed  with  reason- 
able certainty  as  to  the  time  of  quitting."'  In  Chirrler  v. 
BarliePy  2  Gray  227,  it  was  held  that  a  present  demand  or 
notice  to  quit  was  insufficient,  and  the  rule  is  stated  as  fol- 
lows:— "The  notice  to  quit  is  technical,  and  is  well  under- 
stood. It  tixes  a  time  at  wdiich  a  tenant  is  bound  to  quit, 
and  the  landlord  has  a  right  to  enter  at  a  time  at  which  the 
rent  terminates.  The  rights  of  both  parties  are  fixed  by  it, 
and  are  dependent  on  it.  Should  the  landlord  decline  to  enter, 
and 'the  tenant  quit  according  to  notice,  the  tenant  could  no 
longer  be  holden  for  rent,  although  he  had  given  no  notice  to 
the  landlord.  The  lease  is  'determined'  by  such  notice,  prop- 
erly given  by  either  party.  It  is  manifest,  therefore,  that 
when  such  consequences  depend  upon  the  notice  to  be  given,  the 
notice  should  fix  with  reasonable  exactness  the  time  at  which 
these  conseciuences  may  begin  to  take  effect.  See  also  ^Valker 
V.  Sharpe,  14  Allen  45.""  Or  ca.irs3,  much  force  is  to  be 
given  to  the  harmonious  construction  of  the  many  cases  by 
the  text  writers.  Still,  I  have  had  a  question  whether  the 
cases  mean  only  that  period  of  time  before  the  termination 
must  expire  on  the  day  of  the  close  of  the  year,  or  that  the 
notice  must  designate  the  time  when  the  tenant  intends  to 
quit.  Such  seems  to  be  the  law.  The  only  question  is. 
Does  it  fit  this  case?  It  does  seem  of  great  force  to  say,  that 
the  only  object  of  notice  is  to  manifest  an  intent  of  one 
party  to  end  the  tenancy,  and  to  inform  the  other  party  of 
that  intent,  and  that  the  letter  in  this  case  did  that.  Arbenz 
surely  knew  that  his  tenants  designed  to  end  the  tenancy, 
because  he  knew  that  they  had  quit  the  premises  and  sur- 
rendered possession.  What  more  could  formal  notice  do? 
True,  it  could  not  gD  to  end  the  t3nancy  31st  Dacember,  1898, 
bajause  from  the  letter  to  that  date  was  not  three  months. 
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But  could  it  not  end  the  tenancy  at  close  of  1899?  Now, 
if  the  tenants  had  on  the  date  of  the  letter  given  notice  that 
they  would  quit  31st  December,  1899,  who  would  say  that  it 
would  not  be  sufficient?  Did  not  that  letter  disclose  intent  to 
quit?  By  law  it  could  not  operate  to  close  the  tenancy  31st 
December,  1898,  because  the  time  would  be  too  short.  Would 
it  not  operate  then  as  soon  as  tlie  law  would  let  it,  just  as  a 
formal  notice  at  the  date  of  the  lett3r  would  have  done,  that 
is,  December  31,  1899?  Arbenz  had  notice  of  his  tenants' 
intention  to  quit.  Why  could  not  that  notice  operate  at  the 
earliest  date  the  law  would  allow  it  to  operate?  In  addition, 
if  anything?  more  could  in  reason  be  demanded  to  disclose 
the  intention  of  the  tenants  to  stop  the  tenancy  and  to  inform 
Arbenz  of  such  intention,  we  add  that  the  tenants  in  April, 
1899,  in  court  defended  the  claim  of  Arbenz  to  rent  prior  to 
November,  1899.  Their  defense  was  that  the  building  was 
destroyed  and  they  had  sent  that  letter  and  abandoned  pos- 
S3Ssion.  But  here  coni?n  in  th3  answer  that  the  statute, 
reitirating  coinmoi  law  prevalent  for  canturies,  t^lls  how 
the  t3nant  must  end  his  tenancy,  that  is,  by  written  notice. 
It  is  dangerous  for  us  to  insert  an  exception  by  saying  that  if 
the  landlord  had  knowledge  of  the  tenant's  intention,  it  stands 
for  notic3.  It  may  not  b3  improper  to  say  that  I  have  given 
laboreJ  investigation  of  this  case,  as  other  m3mb3rs  of  the 
Court  have,  and  I  have  been  impressed  with  the  weight  of 
the  line  of  defense  just  stated,  and  have  struggled  to  find  a 
justtication  for  adopting  it,  as  the  payment  of  the  whole  rent 
by  the  defendants,  without  any  return,  works  a  hardship, 
which  all  the  members  of  the  Court  appreciate;  but  I  am 
compelled  to  say  that  to  decide  against  the  plaintiffs  would 
be  to  fly  in  the  face  of  practically  a  unanimity  of  authorities 
through  several  hundred  years  in  all  quarters  where  the 
common  law  rules.  As  applied  generally  the  rule  is  right; 
as  applied  in  this  case,  it  works  hardship;  but  we  cannot  bend 
a  fixed  rule  to  suit  a  hard  case. 

Counsel  says  that  the  statute  only  requires  three  months 
notice  before  end  of  year,  and  that  the  written  notice  need 
not  specify  time  of  quitting,  and  that  to  say  so  is  to  read 
such  a  requirement  into  the  statute.  We  answer  that  the 
statute  only  recognizes  as  the  law  already  the  requirement  of 
notice  to  terminate  a  tenancy  from   year  to  year,  and  it  has 
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not  changed  the  coraraon  law  requisites  of  the  notice.  We 
have  cited  to  us  the  Georgia  case  of  Roherson  v.  Slmom^ 
34  S.  E.  604,  in  which  the  opinion  says  that  while  mere 
abandonment  of  premises  at  the  end  of  the  year  "might 
perhaps"  be  sufficient  to  bring  home  notice  to  the  landlord 
of  the  tenants  intention  to  terminate  the  tenancy,  "so  as  to 
prevent  the  landlord  recovering  rent  beyond  the  year  imme- 
diately succeeding  such  abandonment. "  This  is  mere  opinion. 
It  was  not  at  all  in  judgment — a  thought  in  the  mind,  not  ma- 
turely considered  for  actual  judgment.  Betz  v.  Mancdl,  48 
Kansas  143,  seems  to  support  the  defense  in  saying  that  as 
the  landlord  from  abandonment  of  possession  knew  of  the 
intention  to  quit,  formal  notice  was  useless.  This  seems  to 
be  answered  by  the  quotation  above  from  dfrrlerv.  Barker. 
And  it  runs  counter  to  the  principle  which  all  authorities 
assert,  that  mere  abandonment  will  not  dispense  with  notice, 
but  the  tenancy  and  liability  for  rent  go  on.  "The  tenant's 
liability  for  rent  continues  till  he  puts  an  end  to  the  estate  by 
notice,  whether  he  continues  to  occupy  the  premises  or  not.'' 
1  Washb.  R.  Prop.,  section  807.  So  far  is  this  so,  that  the 
landlord  may,  at  his  choice,  relet  and  recover  the  difference, 
or  let  the  premises  stand  vacant.  Merrill  v.  Willis,  51 
Neb.  162;  6  Ballard R.  Prop., section  ^(j2;Schiullery.  DonndU 
16  Ala.  73.  Adamn  v.  Cohoei<,  157  N.  Y.  175,  is-  strongly 
relied  on.  The  judge  writing  the  opinion  does  say  that  knowl- 
edge of  intention  to  quit  brought  home  to  the  landlord  will 
dispense  with  formal  notice.  In  the  vast  mass  of  New  York 
decisions  it  is  readily  noticed  there  are  multitudinous  con- 
flicts. This  case  is  in  conflict  with  other  decisions  in  New 
York  itself.  It  seems  that  the  New  York  statutes  entered 
into  the  case. 

We  do  not  go  on  the  theory  that  the  former  decision  is 
res  judicata  \jo^yix\^\>\Ay  recover  the  rent  involved  in  the 
present  case.  That  case  was  for  rent  for  a  certain  period  of 
time — this  for  another.  That  case  is  res  judicata  to  establish 
that  it  was  a  tenancy  from  year  to  year,  but  did  not  say 
how  long.  A  case  may  settle  principle,  but  not  be  res  judi- 
cata as  to  matters  not  immediately  involved. 

We  are  compelled  to  reverse  the  judgment  and  render 
judgment  for  the  plaintiff  for  his  demand. 

Reversed. 
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CHARLESTON 
Tract's  Administratrix  v.  The  Carver  Coal  Co. 
Submitted  March  30,  1905.     Decided  April  25,  1905. 

1.    Bill  of  Exception — Identification  of  Paper  Therein — Rule  of 
Practice, 

While  what  is  familiarly  known  as  a  skeleton  bill  of  exception, 
that  is,  a  bill  which  provides  for  the  subsequent  copying  by  the 
clerk  into  it  and  as  a  part  of  it,  some  paper  or  document,  is  al 
lowed,  yet,  to  make  such  a  bill  valid  and  complete,  these  rules  must 
be  regarded:  (1)  The  bill,  in  referring  to  such  paper  or  document, 
must  purport  to  incorporate  it  into,  and  make  it  a  part  of,  the  bill; 
a  mere  reference  to  it,  although  such  as  to  identify  it  beyond 
doubt,  or  a  statement  that  it  was  in  evidence,  is  not  sufficient.  (2) 
The  document  must  itself  at  the  time  of  the  signature  of  the  bill, 
be  in  existence,  written  out  and  complete.  (3)  It  must  be  annexed 
to  the  bill,  and  referred  to  as  annexed;  or  it  must  be  so  marked,  by 
letter,  number  or  other  means  of  identification  as  to  leave  no  doubt, 
when  found  in  the  record,  that  it  is  the  one  referred  to  in  the  bill; 
and  these  means  of  identification  must  bo  obvious  to  all,  so  that 
any  one  examining  the  record  can  know  what  document  or  paper 
is  to  be  inserted,  or  after  its  insertion,  that  the  clerk  has  made  no 
mistake,     (p  588.) 

2.     Bill  of  Exception — What  to  Contain — Rule  of  Practice. 

A  skeleton  bill  of  exception  may  be  adopted  for  the  purpose  of 
making  evidence  taken  down  and  transcribed  by  a  shorthand  re- 
porter, a  part  of  the  record;  but,  at  the  time  the  bill  is  signed, 
the  evidence  must  be  actually  transcribed,  and,  unless  it  is  attached 
to  the  bill,  it  must  bear  some  mark  of  identification,  such  as  is  re- 
quired in  making  any  other  paper  or  document  a  part  of  such  bill, 
(p.  589.) 

3.    Bill  of  Exception— TV;ien  Evidence  Not  Part  of  Record, 

Evidence  taken  down  and  transcribed  by  a  shorthand  reporter  is 
not  a  part  of  the  record,  and  can  only  be  made  so  by  a  proper  bill 
of  exception,     (p.  590.) 
4.    Bills  of  Exception — Not  to  Be  Perfected  After  30  Days, 

Where  a  skeleton  bill  of  exception  is  taken  for  the  purpose  of 
making  evidence  a  part  of  the  record,  and  where  such  evidence  has 
not  been  actually  transcribed,  or,  if  transcribed,  is  not  referred  to 
in  such  way  sls  to  make  it  a  part  of  the  bill,  it  cannot,  after  the  ex- 
piration of  thirty  days  since  the  adjournment  of  the  term  at  which 
final  judgment  was  rendered,  be  certified  and  identified  so  as  to  be- 
come a  part  of  the  bill.     (p.  592. ) 

Error  to  Circuit  Court,  Putnam  County. 

Action  by  Daniel  Tracy's  Administratrix  against  the  Car- 


67 
£61 
f61 


687 
9 
28 


67 

687' 

62 

44 

62 

669 

f63 

637 

67 

fiS7 

64 

56 

Digiti 


zed  by  Google 


588  Tracy's  Adm'x  v.  Carver  Coal  Co.  [57 

ver  Coal  Company.     Judgment  for  plaintiff,  and  defendant 
brings  error. 

Affirjried. 

Price,  Smith  &  Spilman,  and  J.  A.  Nash,  for  plaintiff  in 
error. 

W.  L.  HiGGiNS,  GuNN  &  Alexander,  and  Chas.  E.  Hogg, 
for  defendant  in  error. 

Sanders,  Judge: 

The  demurrer  to  the  declaration,  which  was  overruled  by 
the  circuit  court,  not  being  insisted  upon  here,  and  the 
declaration  appearing  to  be  good,  the  first  question  presented 
is,  whether  or  not  the  evidence  taken  upon  the  trial  is  a  part 
of  the  record.  This  action  was  tried  in  the  circuit  court  of 
Putnam  county,  and,  at  the  September  term,  1902,  judgment 
was  rendered  in  favor  of  the  plaintiff  for  §1,800.00,  and  the 
court  gave  the  defendant  time  within  which  to  prepare  and 
present  for  signing  proper  bills  of  exceptions;  and  in  vaca- 
tion, on  the  22nd  day  of  October,  1902,  an  order  was  entered 
by  the  judge,  showing  the  signing  of  bill  of  exception  No. 
1,  and  certifying  the  same  to  the  clerk  of  the  court,  with 
directions'to  the  clerk  to  enter  an  order  making  it  a  part  of 
the  record.  The  bill  of  exception  signed  is  what  is  known 
as  a  ''skeleton  bill,"  that  is,  it  contains  only  the  formal  parts 
thereof,  with  parenthetical  instructions  to  the  clerk,  *'Here 
insert  the  stenographer's  transcript  of  the  evidence  for  the 
I)laintiff  in  chief,"  and  so  on,  with  like  instructions  as  to  the 
defendant's  evidence,  the  plaintiff's  evidence  in  rebuttal,  and 
the  defendant's  evidence  in  sur-rebutfal.  The  clerk,  in  mak- 
ing up  the  record,  copied  literally  the  bill  of  exception,  and 
instead  of  inserting  the  evidence  at  the  places  provided  and 
called  for  in  the  bill,  the  parenthetical  instructions  were 
copied,  and  after  the  bill  of  exception  had  been  copied,  and 
just  following  it,  what  purports  to  be  the  evidence  is  given. 
The  fact  that  the  evidence  was  not  copied  in  the  places  called 
for  in  the  bill  will  not  impair  the  bill,  if  the  court  can  see 
that  it  is  the  evidence  that  the  judge  therein  called  for,  and 
insbruct3d  t3  b?  inserted;  and  in  determining  this,  we  must  look 
to  the  evidence  for  some  mark  of  identification  by  which  the 
clerk  could  be  safely  guided  in  preparing  the  record.  If  we 
find  no  such  mark  or  memorandum  thereon  as  brings  it  with- 
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in  the  parenthetical  description  in  the  bill,  then  it  must  not 
be  treated  as  a  part  of  the  record. 

"When  the  paper  which  is  to  constitute  a  part  of  a  bill  of 
exceptions  is  not  incorporated  into  the  body  of  the  bill,  it 
must  be  annexed  to  it,  or  so  marked  by  letter,  number  or 
other  means  of  identification  mentioned  in  the  bill,  as  to  leave 
no  doubt,  when  found  in  the  record,  that  it  is  the  one  re- 
ferred to  in  the  bill  of  exceptions,  otherwise  it  will  be  disre- 
garded." McKendree  v.  Shelton.,  51  W.  Va.  516.  And  in 
t!iat  case  it  is  held  that  a  copy  of  a  paper  attiiched  to  a  plead- 
ing in  the  case,  which  purports  to  be  the  same  as  the  paper 
mentioned  in  the  bill  of  exception,  does  not  make  it  a  part 
of  the  bill,  nor  can  it  be  presumed  that  it  is  the  same  paper 
rea  1  in  evidence,  and  exceptaJ  to.  The  docum3nt  or  paper 
called  for,  and  directed  to  be  insert:^d  in  the  bill,  must  be  so 
clearly  referred  to  and  marked  on  the  record  as  to  be  identi- 
fied beyond  reasonable  doubt,  and  the  means  of  identification 
must  be  obvious  to  all.  No  mere  memorandum,  however  in- 
telligible it  may  be  to  a  single  i)erson,  even  the  clerk,  but  in- 
dicating nothing  to  anyone  else,  will  be  sufficient.  They 
must  be  so  that  anyone  going  to  the  record  can  determine 
what  document  is  to  be  inserted,  or,  if  inserted,  that  the 
clerk  has  made  no  mistake.  Bills  of  exceptions,  commonly 
called  "skeleton  bills,"  are  w^ell  recognized  by  the  law,  that 
is,  where  the  court  or  judge  prepares  or  signs  the  bill  con- 
taining only  the  formal  parts,  and  provides,  by  parenthetical 
instructions  to  the  clerk,  to  copy  into  the  bill  certain  docu- 
ments or  evidence.  This  class  of  bills  of  exceptions  is  of 
great  use,  and  labor  saving  to  the  profession  and  the  courts, 
and  since  our  statute  has  provided  for  stenographers  to  take 
down  the  evidence  upon  the  trial,  in  shorthand,  and  to  fur- 
nish a  transcription  thereof,  the  evidence  thus  taken  by  the 
stenographer  can  be  made  a  part  of  the  record  by  such  skel- 
eton bill  of  exception;  but,  in  doing  so,  as  in  all  other  cases, 
the  evidence  must  have  been  actually  before  the  judge,  be- 
cause, under  our  statute,  the  judge  of  the  trial  court  is  re- 
quired to  certify  the  evidence  by  proper  bills  of  exceptions. 
Code  1899,  chapter  131,  section  9.  And,  while  sections  3  and 
4,  Appendix  Code,  p.  1135,  provide  that  the  shorthand  re- 
porter shall  take  full  shorthand  notes  of  the  testimony  in  any 
case  in  which  his  services  may  be  required,  and  that  such 
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notes  shall  be  deemed  and  held  to  be  official,  and  the  best 
authority  in  any  matter  of  dispute,  they  do  not  make  such 
notes- a  part  of  the  record,  but,  in  order  to  become  so,  they 
must  be  transcribed  by  the  stenographer,  and  made  so  by  the 
court  or  judge,  by  a  proper  bill  of  exception.  It  is  pro- 
vided by  these  sections  that  the  "notes  shall  be  deemed  and 
held  to  be  official,  and  the  best  authority  in  any  matter  of 
dispute."  But,  where  the  party  desires  to  use  the  evidence 
taken  upon  the  trial,  it  is  further  provided  that  ''a  copy  of 
the  same,  made  as  hereinafter  provided,  shall  be  used  by  the 
parties  to  the  cause  in  any  further  proceedings,  wherein  the 
use  of  the  same  may  be  required."  "Where  official  court 
stenographers  are  appointed  by  law  to  take  down  the  pro- 
ceedings on  the  trial,  the  bill  of  exceptions  is  still  indispensa- 
ble to  bring  their  reports  up,  although  the  statute  expressly 
declares  that  they  shall  be  'the  best  authority  in  any  matter 
of  dispute.'  *  *  *  rpj^^  certificate  of  the  stenog- 
rapher to  the  accuracy  of  the  longhand  manuscript  is  not 
enough.  The  trial  judge  must  indicate  his  approval  of  its 
correctness  by  authentication  under  his  own  hand."  3  Ency. 
PI.  &  Pr.,  pp.  436-7.  This  certificate  is  required  of  the 
judge  under  our  statute.  But  where  the  skeleton  bill  is  pre- 
pared, and  there  are  specific  instructions  to  the  clerk  to  in- 
corporate therein  the  evidence  taken  and  transcribed  by  the 
stenographer,  this  is  the  certificate  of  the  court  or  judge  to 
the  evidence  taken  upon  the  trial,  provided  the  evidence  has 
been  actually  transcribed,  and  certified  by  the  stenographer, 
and  is  so  identified  with  the  case  that  the  instructions  given 
by  the  bill  of  exception  to  the  clerk  can  be  followed  with 
safety,  and  come  within  the  rules  hereinbefore  referred  to. 
A  shorthand  reporter  acts  under  oath,  and  while  the  short- 
hand notes  shall  be  held  to  be  official,  yet  he  is  required  to 
furnish  copies  thereof  when  requested,  and,  in  doing  so,  he 
should  make  the  return  under  his  certificate.  Gunn  v.  Ohio 
Hirer  E.  Co.,  37  W.  Va.  421;  McKendree  v.  Shelton,supra\ 
Leftwltch  V.  Lecanu,  4  Wall.  187;  Atchison  c6  N^eb.  Ry.  Co. 
V.  Wagner,  19  Kas.  335;  ^Varh(l88e  <&  Zee  v.  Card,  74  la. 
306;  Anderson  v.  Leverich,  70  la.  741;  Bushy  et  al.  v.  Finn^ 
T'nistee,  1  Ohio  St.  409. 

It  is  claimed  that  the  evidence  which  the  clerk  copied  into 
the  record  was  taken  down  and  transcribed  by  the  stenog- 
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rapher,  but  we  can  only  infer  that  this  is  so,  from  the  fact 
that  the  judge,  in  the  bill  of  exception,  referred  to  the  evi- 
dence as  transcribed  by  the  stenographer.  No  order  is  made 
showing  the  appointment  of  the  stenographer,  nor  is  the  evi- 
dence certified  by  him.  The  evidence  which  the  clerk  copied 
into  the  record  bears  no  mark  or  memorandum,  by  the  judge 
or  stenographer,  of  any  kind  whatsoever,  to  show  that  it  was 
the  evidence  given  upon  the  trial.  How  could  the  clerk  fol- 
o,v  the  instructions  given  in  the  bill  to  insert  the  stenog- 
rapher's transcript  of  the  evidence  when  there  is  nothing  to 
identify  it  as  the  evidence  transcribed  by  the  stenographer? 
There  is  no  memorandum  or  mark  upon  it  showing  that  it  is 
the  evidence  taken  down  and  transcribed  by  the  stenog- 
rapher, and  filed  by  him  with  the  clerk.  It  is  true  the  style 
of  the  case  is  given,  but  was  the  evidence  correctly  taken 
down  and  transcribed?  Is*  this  a  complete  transcript  from 
the  stenographers's  notes,  and,  in  fact,  is  it  the  evidence  given 
upon  the  trial  of  the  case  ?  No  one  has  said  so,  by  certificate  or 
otherwise,  and  then  how  could  the  clerk,  upon  the  evidence 
alone,  by  which  he  must  be  guided,  say  that  it  is  the  evidence 
referred  to  in  the  bill  of  exception?  There  is  nothing  to 
assimilate  it  with  the  instruction  given  in  the  bill.  No  one 
can  say  that  this  is  the  evidence  which  the  judge  called  upon 
the  clerk  to  incorporate  in  the  bill,  and  it  does  not  appear 
that  this  evidence  had  been  transcribed  and  was  in  existence 
at  the  time  the  skeleton  bill  was  prepared  and  signed.  There 
is  certainly  nothing  by  which  this  evidence  can  be  connected 
with  the  bill,  and  we  must  determine  that  it  is  not  a  part  of 
the  record  of  this  case,  unless  made  so  by  the  supplemental 
record. 

After  the  case  had  been  brought  to  this  Court  on  the  orig- 
inal record,  and  it  was  found  that  the  evidence  was  not  in- 
corporated in  the  bill  of  exception,  and  that  it  had  not  been 
certified  by  the  stenographer,  the  defendant  appeared  before 
the  circuit  court  of  Putnam  county,  on  the  5th  day  of  July, 
1904,  and  presented  to  the  court  a  typewritten  manuscript, 
purporting  to  be  a  transcription  of  the  evidence  given  upon 
the  trial  of  the  case,  and  moved  the  coiirt  to  permit  the 
stenographer  to  certify  to  its  correctness,  and  the  court,  over 
the  objection  of  the  plaintiff,  entered  an  order  reciting  that 
the  stenographer,  at  the  time  of  the  filing  of  the  transcript 
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in  the  clerk's  office,  had  failed  to  certify  the  same,  and  per- 
mitted him  to  do  so,  which  he  did  in  open  court;  and  after 
this  certificate  of  the  stenographer  had  been  appended  to  the 
evidence,  on  motion  of  the  defendant,  the  court  certified  that 
the  transcript,  as  certified  by  the  stenographer,  is  a  true 
and  correct  transcript  of  all  the  evidence  taken  and  offered 
upon  the  trial,  and  that  it  is  the  transcript  of  the  evidence 
directed  to  be  inserted  in  defendant's  bill  of  exception  No. 
1,  and  ordered  the  clerk,  when  directed  by  the  defendant's 
attorneys,  to  make  up  a  new  transcript  and  copy  of  defend- 
ant's bill  of  exception,  to  1)2  used  upon  the  liearing  of  this 
case  in  this  Court,  and  to  insert  in  said  bill  of  exception  the 
transcript  of  evidence  at  the  proper  places,  as  indicated  by 
the  parenthetical  clauses  in  the  bill.  To  the  entering  of  this 
order  the  plaintiff  objected,  and  filed,  in  support  of  the  objec- 
tion, the  affidavits  of  Chas.  E.  Hogg  and  AV.  K.  Gunn,  for  the 
purpose  of  showing  that  at  the  time  of  the  signing  of  the  bill 
of  exception,  on  the  22nd  day  of  October,  1902,  the  evi- 
dence had  not  been  transcribetl  by  the  stenographer,  and  was 
not  on  tile  in  the  clerk's  office,  and,  in  support  of  the  motion, 
the  defendant  filed  the  affidavit  of  James  11.  Martin. 

By  this  supplemental  record  it  must  be  determined  as  to 
whether  or  not  a  court  or  judge  can  enter  an  order  amending 
or  correcting  a  bill  of  exception,  after  the  time  given  l)y  the 
statute  within  which  to  sign  and  make  bills  of  exceptions  a 
part  of  the  record.  The  authorities  upon  this  point  are  great- 
ly in  conflict.  Our  statute  provides  that  bills  of  exceptions 
must  be  taken  during  the  term  at  which  the  tinal  judgment 
is  rendered,  or  within  thirty  days  thereafter,  and  this  Court 
has  held,  in  State  v.  McGhiniphy^  37  W.  Va.  805,  and  Jor- 
dan V.  Jordan^  48  AV.  Va.  600,  where  a  bill  of  exception 
was  taken  after  the  expiration  of  thirty  days,  that  it  could 
not  be  treated  as  a  part  of  the  record;  and  while  all  courts 
have  the  inherent  power  to  correct  clerical  errors  and  mis- 
prisions in  their  records,  yet  w^e  cannot  subcribe  to  the  doc- 
trine that  after  the  right  to  take  a  bill  of  exception  is  barred 
by  the  statute,  and  after  the  parties,  in  the  due  course  of  the 
proceeding,  have,  both  in  law  and  in  fact,  been  dismissed 
from  the  court,  that  a  court  or  judge  can  enter  any  further 
order  in  tlie  case,  judicially  acting  upon  the  rights  of  the 
parties. 
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Some  of  the  cases  holding  that  amendments  cannot  be  made 
after  the  expiration  of  the  time  given  by  statute  for  taking 
bills  of  exceptions  are:  Walton  v.  U.  /S".,  9  Wheat.  651;  Chap- 
man V.  Holding^  54  Ala.  61;  Wallahan  v.  The  People^  40 
111.  103;  Seig  v.  Long^  72  Ind.  18;  Adkinson  v.  Stevens^  30 
K[y.  237;  Police  Jury  v.  Gardiner^  2  Rob.  (La.)  139;  Bridges 
V.  Kuykendally  58  Miss.  827;  Busby  v.  Finn^  8upra\  Steele 
V.  Bams,  52  Tenn.  75;  Hall  v.  Simpson,  63  Vt.  601.  But 
there  are  many  cases  which  hold  that  such  amendments  can 
be  made,  but,  in  those  jurisdictions  where  it  can  be  done, 
there  must  be  some  minute  or  memorandum  or  evidence  up- 
on which  to  predicate  the  amendment,  and  it  is  not  allowed 
unless  there  is  something  in  the  record  by  which  it  can  be 
made.  Wallahaiiy.  The  People,  40  111.  104:  "An  amend- 
ment of  a  bill  of  exceptions,  incorporating  evidence  alleged 
to  have  been  omitted  from  the  original  bill  of  exceptions, 
should  not  be  allowed  at  a  term  subsequent  to  that  at  which 
the  trial  was  had,  unless  there  is  something  in  the  record  to 
amend  by."  In  the  case  we  have,  there  was  nothing  in  the 
record  by  which  an  amendment  could  be  made,  if  what  was 
done  by  the  parties  can  properly  be  termed  an  amendment. 
There  was  no  note,  memorandum  or  evidence  introduced,  but 
all  that  was  done  was  the  presentation  by  counsel  for  the  de- 
fendant of  the  manuscript  purporting  to  be  the  evidence 
taken  down  by  the  stenographer.  This  the  court  was  asked 
to  permit  the  stenographer  to  certify,  and,  when  this  was 
done,  the  court  certified  it  as  the  evidence  taken  upon  the 
trial,  and,  in  the  order,  states  that  it  was  the  evidence  which 
he  directed  to  be  incorporated  in  the  bill  of  exception. 
When  the  authorities  speak  of  amending  a  bill  of  exception, 
they  certainly  mean  that  there  should  be  a  bill  of  exception 
to  be  amended.  It  cannot  be  said  that  where  there  has  simply 
been  a  skeleton  bill  prepared,  and  then,  nearly  two  years 
afterwards,  the  judge  of  the  court,  on  motion  of  the  exceptor, 
could  undertake  to  certify  the  evidence  and  complete  a  bill  of 
exception  which,  under  the  law,  must  be  completed  within 
thirty  days  after  the  adjournment  of  the  court  at  which  the 
final  judgment  was  rendered.  To  permit  this  to  be  done  is 
to  permit  the  judge  to  certify  the  evidence  which  the  law  re- 
quires to  be  certified  within  thirty  days  after  the  adjourn- 
ment of  court.     The  evidence  which  appears  in  the  original 
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recoixl,  as  Ijefore  referred  to,  contains  no  mark  or  memoran- 
dum by  which  it  could  be  copied  into  the  skeleton  bill,  and, 
therefore,  was  not,  and  could  not  bd  considered,  a  part  there- 
of. And,  therefore,  not  being  able  to  consider  the  evidence 
as  part  of  the  bill,  then  it  necessarily  results  that  no  bill  of 
exception  was  taken  within  the  thirty  days  required  by  the 
statute.  While  it  is  true  the  skeleton  bill  was  taken,  yet, 
when  the  evidence  therein  referred  to  was  not  marked  or  de- 
scribed so  as  to  make  it  a  part  of  the  bill,  then  the  skeleton 
bill  itself  cannot  lye  treated  as  a  bill  of  exception,  l^ecause  it 
only  contains  the  formal  parts  of  a  bill  of  exception.  The 
fact  that  there  was  not  on  file  in  the  office  of  the  clerk  such 
evidence  as  was  called  for  by  the  instructions  in  the  bill,  nec- 
essarily forces  us  to  the  conclusion  that  the  evidence  in  the 
case  had  not  been  transcribed  and  certified  by  the  stenog- 
rapher; at  least,  no  such  evidence  as  filled  the  requirements 
of  the  parenthetical  instructions  in  the  bill,  and,  therefore,  it 
could  not  have  been  certified  by  the  judge;  and  the  only  log- 
ical conclusion  is,  that  at  the  time  of  the  preparation  and 
signing  of  the  bill,  the  stenographer's  notes  had  not  been 
transcribed,  and  that  the  call  in  the  bill  for  the  insertion  of 
the  transcript  of  the  evidence,  as  certified  by  the  stenog- 
rapher, meant  when  such  evidence  should  be  transcribed  and 
certified  by  the  stenographer.  This  cannot  be  done.  The 
judge  has  a  duty  to  perform  in  certifying  the  evidence,  and, 
in  order  to  perform  this  duty  under  the  statute,  he  must  have 
the  transcript  of  evidence  before  him,  and  under  his  personal 
supervision  and  inspection.  It  will  not  do  to  prepare  a  skel- 
eton bill,  with  parenthetical  instruction  to  here  insert  the 
transcript  of  the  evidence,  when  trafiscribed  and  certified  hy 
the  ste^iographer^  but  the  evidence  must  have  been  actually 
transcribed,  and  be  before  the  judge  for  his  personal  sui)er- 
vision,  in  order  to  make  such  a  certificate  as  is  required  by 
the  statute. 

Then,  again,  if  the  supplemental  record  should  be  treated 
as  a  part  of  the  record  of  this  case,  it  proves  that  at  the  time 
the  bill  of  exception  was  prepared  and  signed,  there  was  no 
transcript  of  evidence  filed  with  the  clerk,  certified  by  the 
stenographer  or  by  the  court,  because  the  transcript  pre- 
sented was  without  certificate,  and,  from  the  order  itself,  it 
^ows  that  the  stenographer  was  permitted  to  appear  in  open 


Digiti 


zed  by  Google 


W.  Va.J     Purkey  v.  Southern  Coal  Company.  595 

court,  and  append  his  certificate  thereto;  and  that,  when  this 
was  done,  the  court  certified  it  to  be  a  true  and  correct  trans- 
cript of  the  evidence  taken  upon  the  trial  of  the  case,  and 
also  certified  that  it  was  the  evidence  directed  to  be  incorpo- 
rated in  the  bill  of  exception,  which  was  prepared  and  signed 
in  vacation.  For  us  to  hold  that  at  the  time  this  supplemen- 
tal record  was  made,  the  court  could  certify  this  evidence, 
and  direct  the  clerk  to  incorporate  it  in  the  bill  of  excep- 
tion would  be  tantamount  to  saying  that  the  statute  which 
requires  the  evidence  to  be  certified  within  thirty  days,  has 
no  force  and  effect,  and  would  be  thereby  permitting  bills  of 
exceptions  to  be  taken  and  made  a  part  of  the  record,  after 
the  expiration  of  the  limitation  fixed  by  statute.  We  do  not 
think  this  can  be  done. 

Having  determined  that  the  supplemental  record  is  not  a 
part  of  the  record  of  this  case,  it  is  unnecessary  to  refer  to 
the  affidavits  filed  in  opposition  to  the  making  thereof.  And 
the  evidence,  not  having  been  made  a  part  of  the  record,  we 
cannot  pass  upon  the  other  grounds  assigned  for  reversal, 
but  we  must  presume  that  the  judgment  of  the  circuit  court 
is  right,  and  it  is,  therefore,  affirmed. 


CHARLESTON 
Purkey  v.  Southern  Coal  &  Transportation  Co. 
Submitted  February  9,  1905,     Decided  April  25,  1905. 

Master  and  Sebvant — Safe  Place  to  Work — Ordinary  Risk. 

A  servant,  knowing  the  place  at  which  he  is  required  to  work  to 
be  unsafe,  cannot  rely  upon  the  statement  of  a  fellow  servant  that 
the  place  is  safe,  or  that  it  will  be  made  safe,  and  thereby  encounter 
the  danger,  without  assuming  the  extra  risk  incident  thereto,  (p. 
597.) 

.    Pebbonai.   Injitbt    in   Mink— Ifine   Bosa — Incompetency — Evi- 
dence. 

In  an  action  to  recover  damages  for  personal  injuries  alleged  to 
have  been  sustained  by  reason  of  the  incompetency  of  a  mine  boss 
it  is  error  to  admit  the  opinions  of  witnesses  as  to  such  incompe- 
tency,   (p.  697.) 
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3.    Master  and  Servaitt — Master's  Duty  as  to  Safe  Place  to  Worh- 
fienianVs  Risk. 

It  is  the  duty  of  the  master  to  provide  a  safe  place  for  his  ser- 
vants to  work.  And  when  the  ser\'ant  enters  the  master's  employ- 
ment, he  may  presume  that  this  has  been  done,  but,  if,  after  dis- 
covering the  place  to  be  unsafe,  he  continues  in  the  employment,  he 
thereby  assumes  the  extra  risk,  and  cannot  recover  for  an  injury 
resulting  to  him  by  reason  thereof,     (p.  598.) 

Error  to  Circuit  Court,  Barbour  County. 

Action  by  William  H.  Purkey  against  the  Southern  Coal  & 
Transportation  Company.  Judgment  for  plaintiflF,  and 
defendant  brings  error. 

Reversed. 

A.  G.  Dayton  and  Fred  O.  Blue,  for  plaintiff  in  error. 
Samuel  V.  Woods  and  Harry  H.  Byrer,  for  defendant 
in  error. 

Sanders,  Judge; 

The  various  assignments  of  error  presented  by  the  record 
can  be  reduced  to  two  questions;  one  is,  did  the  court  err  in 
giving  instruction  No.  4  for  the  plaintilHF,  which  is  in  the  fol- 
lowing language:  "The  court  instructs  the  jury  that  the 
plaintiff  had  a  right  to  rely  upon  the  statements  of  the  mine 
boss,  as  true,  and  if  they  believe  from  the  evidence,  that 
plaintiff  was  assured  by  the  mine  boss  that  the  place  where 
he  was  sent  to  work  was  safe,  the  plaintiff  was  not  guilty  of 
negligence  in  relying  upon  the  statement  made  to  him  by  the 
mine  boss,  as  true. "  This  instruction  presents  the  question, 
was  the  plaintiff,  while  engaged  in  working  for  the  defendant 
in  its  coal  mine,  lulled  into  a  feeling  of  security  and  safety 
by  the  mine  boss;  as  to  whether  or  not  a  certain  place  in  the 
mine  at  which  the  plaintiff  was  directed  to  work  was  a  safe 
place;  and,  if  so,  was  the  act  and  conduct  of  the  mine  boss  in 
making  such  representations  the  act  of  a  vice-principal  of  the 
defendant,  or  the  act  of  a  fellow-servant?  If  the  act  of  a 
vice-principal,  then  if  the  plaintiff  has  brought  himself  within 
the  well  defined  rules  laid  down  by  this  Court,  he  could  recover; 
but  if  the  representations  were  made  by  a  fellow-servant, 
although  the  plaintiff  was  thereby  lulled  into  a  feeling  of 
security  and  safety,  then  he  could  no  more  recover  for  the 
wrongful  act  than  he  could  for  any  other  negligent  act  of 
such  fellow  servant.     The  case  of  Oraham  v*  Newburgh  0. 
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0.  <6  0.  Co.,  38  W.  Va.  273,  is  cited  to  support  the  plaintiflF's 
contention  upon  this  point.  That  case  has  no  application  now. 
It  is  true  that  at  the  time  it  was  rendered  a  mine  boss  was 
held  to  be  a  vice-principal  of  his  employer,  but  in  the  case  of 
Jackson  V.  j!f.  cfe  W.  B.  Co.,  43  W.  Va.  380,  this  rule  has 
been  changed,  and  under  the  application  qf  the  doctrine  of 
that  case,  a  mine  boss  is  the  fellow-servant  of  his  co-employe. 
Also,  in  the  case  of  Williams  v.  Thacker  C.  (&  C.  Co.,  44  W. 
Va.  599,  it  was  held  that  "a  mine  boss  so  employed  is  such 
a  fellow-servant  as  in  case  of  an  injury  to  other  employes 
through  his  negligence,  jthe  master  is  not  responsible;"  and 
in  the  opinion  of  that  case  it  is  expressly  held  that  a  mine 
boss  is  not  a  vice-principal  of  his  employer.  Therefore,  in 
conformity  with  these  cases,  we  must  hold  that  the  mine  boss 
was  a  fellow-servant  of  the  plaintiff,  and  for  that  reason  the 
representations  that  the  place  at  which  the  plaintiff  was  requir- 
ed to  work  was  safe,  cannot  oi)erate  to  charge  the  defendant  for 
an  injury  received  by  the  plaintiff  while  working  at  such 
place,  and,  therefore,  it  was  error  to  give  the  instruction. 

The  other  question  presented  is,  whether  or  not  the  verdict 
is  supported  by  the  evidence.  The  plaintiff  claims  that  Floyd 
Dillon,  the  mine  boss,  was  incompetent,  and  that,  by  reason 
thereof,  the  injury  of  which  he  complains,  was  sustained 
This  brings  up  for  our  consideration,  first,  the  exceptions  of 
the  defendant  as  to  the  admission  of  the  evidence  of  the 
plaintiff,  Ed.  Owens,  and  Webster  Poling.  These  witnesses 
were  permitted  to  give  their  opinions  as  to  the  incompetency 
of  the  mine  boss.  This  is  not  the  proper  mode  of  proving 
such  incompetency.  The  question  as  to  whether  or  not  the 
mine  boss  was  incompetent  was  the  very  question  upon  which 
the  jury  were  called  to  pass,  and,  therefore,  opinions  of  wit- 
n83333  should  not  ba  given,  but  fa^ts  should  b3  stated  by  the 
witnesses,  and  from  these  facts  the  jury  permitted  to  draw 
the  proper  conclusions.  "But  engineers,  conductors  and 
others  skilled  in  railroad  matters,  like  other  experts,  are  not 
allowed  to  give  their  opinions  as  to  whether  ordinary  care  of 
prudence  has  been  exercised  in  the  matter  in  controversy,  or 
as  to  the  competency  of  another  person  to  perform  his 
duties."  Jones  on  Evidence,  sec.  383.  And  in  the  case  of 
Cherokee  cfe  Pittsburg  Coil  cfe  Mining  Co.  v.  John  Dickson, 
55  Kan.  62,  it  was  held:  "Where  one  of   the  principal  ques- 
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tions  to  be  tried  in  the  case  is  whether  a  co-employe  of  the 
plaintiff  was  a  competent  and  skillful  miner,  it  is  error  to 
I)ermit  a  witness,  who  is  himself  a  skillful  miner,  over  the 
objection  of  the  defendant,  to  give  his  opinion  as  to  the  skill 
and  competency  of  such  co-employe."  It  would  have  been 
proper,  in  this  case,  for  the  plaintiff  to  have  shown  what  the 
occupation  of  Dillon  had  been,  how  much  experience  he  had 
had  as  a  miner,  the  general  manner  in  which  he  did  his 
work,  and  to  show  by  those  who  were  skillful  in  the  business, 
wherein  his  work  differed  from  that  of  a  skillful  miner.  "The 
incompetency  and  carelessness  of  an  engineer,  being  issues 
in  the  case,  were  questions  for  the  jury  to  determine,  and  it 
is  error  to  permit  witnesses  to  state  their  conclusions  and 
opinions  on  these  questions."  Frederick  Stall  v.  Daly  Min- 
ing Co,^  19  Utah  272.  And  it  is  held  in  the  case  of  Langston  v. 
Sontheni  Electric  Co,^  147  Mo.  457,  that  it  is  improper  for  a 
witness  to  state  his  opinion  that  the  motorman  in  charge  of 
a  car  on  which  the  plaintiff  was  riding  at  the  time  he  was 
injured,  was  competent.  Also,  see  Moore  v.  Chicago^ 
QfiifWf/  and  Burlington  Ry.  Co.^  54  American  Rep.  26. 

This  opinion  evidence  being  inadmissible,  then  there  is  no 
evidence  from  which  the  jury  could  conclude  that  the  mine 
boss  was  incompetent. 

The  plaintiff  claims  that  the  defendant  failed  to  furnish  him 
a  safe  place  to  work,  but,  whether  this  be  so  or  not,  the 
plaintiff  knew  of  the  danger  which  he  says  rendered  the  place 
unsafe,  and,  knowing  of  the  danger,  voluntarily  encountered 
it,  and,  having  done  so,  he  is  charged  with  having  assumed 
the  extra  hazard,  and,  for  that  reason,  cannot  recover.  It  is 
the  master's  duty  to  furnish  his  servants  a  safe  place,  and 
when  the  servant  enters  the  employment  of  the  master,  he 
may  presume  that  the  master  has  done  so;  but  this  is  only  a 
presumption,  and  when  it  is  apparent  to  the  servant  that  the 
place  is  unsafe,  and  he  then  continues  in  the  employment,  he 
thereby  assumes  the  additional  risk. 

It  may  be  thought  that  we  have  dealt  somewhat  summarily 
with  this  question,  but  the  principle  is  so  well  settled  that  a  con- 
tinued discussion  of  it  will  serve  no  good  purpose. 

For  the  foregoing  reasons,  the  judgment  of  the  circuit 
court  is  reversed,  the  verdict  of  the  jury  set  aside,  and  a  new 
trial  awarded. 

Reversed. 
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CHARLESTON 

Bradley  v.  Long. 

Submitted  March  9,  1905.     Decided  April  25,  1905. 

1.  Office  Judgment — "When  Final — Case  Cited  and  Approved. 

Under  section  46,  chapter  125,  Code  of  1899,  an  office  judgment 
in  an  action  on  contract  where  there  is  no  order  for  inquiry  of 
damages,  becomes  final,  so  as  to  bar  a  defense,  on  the  last  day  of 
the  next  term  of  a  circuit  court  after  the  entry  of  such  office  judg- 
ment.    MarstUler  v.  Ward,  52  W.  Va.  74  .     (p.  601.) 

2.  Office  Judgment — What  Will  Not  Prevent — Practice, 

Where  the  defendant,  in  an  action  of  debt,  appears  at  the  next 
succeeding  term  of  the  circuit  court  after  office  judgment  has  been 
entered  in  the  clerk's  office,  and  suggests  the  non-residence  of  the 
plaintiff  and  takes  a  rule  against  him  for  security  for  costs,  but 
does  not  demur,  plead  or  otherwise  make  defense  to  the  action  at 
that  term,  and  the  office  judgment  is  not  set  aside,  these  facts  da 
not  prevent  the  office  judgment  from  becoming  final  on  the  last 
day  of  that  term.     (p.  601.) 

3.  Office  Judgment— Action  of  Clerk  Void — Knotoledge  Imputed  to 
Defendant. 

Where,  in  an  action  of  debt,  on  promissory  note,  the  clerk  of  the 
circuit  court  enters  an  office  judgment  and  adds  thereto  an  order 
for  inquiry  of  damages,  such  order  for  inquiry  of  damages  is  void, 
and  knowledge  of  its  void  character  is  imputed  to  the  defendant, 
(p.  600.) 


Judgment  for 


Reversed' 


Error  to  Circuit  Court,  Summers  County. 
Action  by  P.  Bradley  against  S.  S.  Long 
defendant,  and  plaintiff  brings  error. 

John  W.  Arbuokle,  for  plaintiff  in  error. 
T.  N.  Read,  for  defendant  in  error. 

Cox,  Judge: 

This  is  an  action  of  debt  from  the  circuit  court  of  Sum- 
mers county,  on  a  negotiable  note  made  by  S.  S.  Long,  dated 
the  28th  day  of  November,  1890,  payable  six  months  after 
date  to  J.  M.  Orcutt,  calling  for  $125.00,  endorsed  by  Or- 
cutt  to  plaintiff  Bradley.  Process  was  issued  on  the  29th 
of  March,  1895,  returnable  to  April  rules,  following.  At 
April  rules,  plaintiff's   declaration  was   filed  and  conditional 
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judgment  entered  by  the  clerk.  At  May  rules,  following, 
the  clerk  entered  an  office  judgment  and  added  thereto  an  or- 
der for  inquiry  of  damages.  At  May  term,  1895,  of  the  cir- 
cuit court  there  was  no  appearance  or  order  except  that  the 
defendant  suggested  the  non-residence  of  the  plaintiff  and 
took  a  rule  against  him  for  security  for  costs.  At  August 
term  following,  defendant  demurred  to  the  declaration, 
which  demurrer  was  overruled  and  defendant  plead  pay- 
ment. At  January  term,  1901,  defendant  by  leave,  withdrew 
his  plea  of  payment  and  tendered  the  plea  of  nil  debet  and 
two  special  pleas  in  writing,  to  the  filing  of  which  plaintiff 
objected,  which  objections  were  overruled  and  the  pleas  filed. 
In  term  on  the  12th  day  of  May,  1903,  plaintiff  moved  the 
court  to  strike  from  the  record  the  said  special  pleas  permit- 
ted to  be  filed  at  January  term,  1901,  and  all  other  pleas 
permitted  to  be  filed  after  the  common  order  was  confirmed 
at  May  rules,  1895,  and  to  enter  judgment  for  the  plaintiff, 
which  motion  the  court  overruled  and  plaintiff  excepted. 
This  ruling  of  the  court  is  assigned  as  error  and  raises  the 
question  whether  or  not  the  office  judgment  entered  in  the 
clerk's  office  at  May  rules,  1895,  became  final  on  the  last 
day  of  the  May  term  of  the  circuit  court,  1895.  Defendant 
says  not,  because  the  clerk,  in  addition  to  the  entry  of  office 
judgment,  made  an  order  for  inquiry  of  damages,  upon  which 
defendant  had  the  right  to  rely  until  the  same  was  corrected 
in  term.  The  addition  of  an  order  for  inquiry  of  damages  by 
the  clerk  was  a  mere  nullity  and  wholly  void,  and  the  de- 
fendant is  charged  with  knowledge  of  its  void  character  and 
cannot  rely  upon  it  as  a  matter  of  surprise  to  him.  It  is  the 
duty  of  the  clerk,  in  entering  an  office  judgment,  simply  to 
enter  the  sentence  of  the  law  upon  the  facts  appearing. 

The  defendant  claims  that  his  appearance  and  suggestion 
of  the  non-residence  of  the  plaintiff,  and  the  taking  of  the 
rule  for  security  for  costs  against  him,  prevented  the  finality 
of  the  office  judgment  on  the  last  day  of  the  succeeding  terra. 
While  defendant  appeared  for  the  purposes  mentioned,  he 
did  not  further  appear  to  the  action  at  that  term,  and  demur, 
plead  or  otherwise  make  defense.  He  had  a  perfect  right  to 
demur  or  plead  at  that  term,  but  did  not  do  so.  He  did  noth- 
ing to  prevent  the  operation  of  the  statute  rendering  the  office 
judgment  final  on  the  last  day  of  that  term.     The  office  judg- 
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ment  was  not  set  aside.  The  language  of  the  statute,  section 
46,  chapter  125  of  the  Code,  is:  "Every  judgment  entered 
in  the  clerk's  office  in  a  case  wherein  there  is  no  order  for  an 
inquiry  of  damages,  and  every  non-suit  or  dismission  en- 
tered therein,  shall,  if  not  previously  set  aside,  become  a  final 
judgment  on  the  last  day  of  the  next  succeeding  term  of 
the  court  wherein  the  action  is  pending."  The  suggestion 
of  non-residence  and  the  taking  of  a  rule  for  security  for 
costs,  did  not  avail  to  prevent  the  operation  of  the  statute  as 
to  the  finality  of  the  office  judgment.  "The  fact  that  se- 
curity for  cost  was  not  given  when  required  by  statute,  or 
order  of  court,  does  not  invalidate  the  judgment."  11  Cyc. 
189.  See  also  Alford  v.  Jacobson^  46  Wis.  574;  Taylor  v. 
Wdkimon,  22  Wis.  40. 

The  finality  of  the  office  judgment  not  being  in  any  way 
prevented,  this  case  is  governed  by  the  case  of  Marstiller  v. 
Ward^  52  W.  Va.  74,  and  the  principles  there  announced. 
The  first  point  of  the  syllabus  of  that  case,  is:  "Under  sec- 
tion 46,  chapter  125,  Code  of  1899,  an  office  judgment  in  an 
action  on  contract,  where  there  is  no  order  for  inquiry  of 
damages,  becomes  final,  so  as  to  bar  a  defense,  on  the  last 
day  of  the  next  term  of  the  circuit  court,  after  the  entry  of 
such  office  judgment."  See  also  Ilntton  v.  Ilolt^  52  W.  Va. 
672,  and  Que%enherry\,  PeopU^  BxiUdliig  L,  cfe  A\  Asn'n,^  44 
W.  Va.  512.  This  law  is  conclusive  of  the  question  involved 
here.  The  lower  court  should  have  sustained  the  motion  of 
the  plaintiff  to  strike  out  all  the  pleas  filed  by  the  defend- 
ant, because  the  office  judgment  became  final  on  the  last  day 
of  the  May  term,  1895.  Instead  of  doing  so,  a  trial  by 
jury  was  had,  a  verdict  for  defendant  rendered,  a  motion 
to  set  it  aside  overruled,  and  a  judgment  was  entered  for  de- 
fendant. 

Under  another  clause  of  section  46,  chapter  125  of  the 
Code,  if  the  plaintiff  has  not  filed  the  affidavit  therein  re- 
ferred to,  with  his  declaration,  and  the  office  judgment  be 
not  set  aside,  the  judgment  shall  not  be  entered  by  the  court 
until  the  plaintiff  files  such  affidavit  or  proves  his  case  in  open 
court.  The  note  sued  on  was  offered  in  evidence  to  the  jury 
in  open  court  to  prove  plaintiff's  case,  and  the  note  did  prove 
plaintiff's  case,  no  pleas  being  admissible  to  contradict  the 
note  or  put  its  genuineness  in  issue.     Therefore,  the  court 
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should  have  set  aside  the  verdict  of  the  jury  and  entered  judg- 
ment for  the  plaintiff  for  the  amount  of  the  note  sued  on, 
with  proper  interest. 

It  is  unnecessary  to  notice  any  other  question  raised  by  the 
record  in  this  case. 

For  the  reasons  stated,  the  judgment  of  the  circuit  court  of 
Summers  county  entered  in  this  action,  is  reversed,  and  the 
verdict  of  the  jury  set  aside;  and  this  (yourt  proceeding  to  en- 
ter such  judgment  as  the  circuit  court  should  have  entered,  it 
is  ordered  that  the  motion  of  the  plaintiff  to  strike  out  the 
pleas  of  the  defendant,  be  sustained,  and  that  the  plaintiff  do 
recover  from  the  defendant  the  amount  of  the  note  sued  on, 
with  interest. 


CHARLESTON 

Mays  r,   Hinchmax. 
Submitted  February  21,  1905.     Decided  April  25,  1905. 

1.  Kjbctment — (vunte/t    and     DUtanren — Monuinentu,     Which    Govern, 

In  fixing  the  boundaries  of  land  from  title  deeds,  the  lines  call- 
ing for  ascertained  corners  must  be  run  thereto  though  this  may 
require  a  variation  of  both  course  and  distance:  but  where  a  mon- 
ument corner  is  called  for  which  is  not  found,  and  the  place  where 
such  monument  stood  cannot  be  satisfactorily  ascertained,  the 
course  and  distance  called  for  must  govern,     (p.  G07.) 

2.  Ejectment — SylUibutt  Approved. 

Points  5,  6  and  7,  of  the  syllabus  in  the  case  of  (hcynn  v.  Srhirartz, 
32  Vs .  Va.  487,  and  point  4  of  the  syllabus  in  the  case  of  Ij>  Comtt 
v.  Carson,  5G  W.  Va.  .'m,  are  re-affirmed,     (pp.  105.  100.) 

Error  to  Circuit  Court,  Cabell  County. 
Action  by  Nicholas  Mays  against  Adam  Hinchman.     Judg- 
ment for  plaintiff  and  defendant  brings  error. 

C.  W,  Campbkll,  and  Wyatt  &  Hutchixson,  for  plaintiff 
in  error. 

Peyton  &  Perkixson,  AV.  P.  I>oxahoe,  and  George  J. 
McCoMAS,  for  defendant  in  error. 
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Cox,  Judge: 

This  is  an  action  of  ejectment.  In  1867,  the  lands  of  John 
Morris,  lying  on  the  waters  of  Guyandotte  river,  were  di- 
vided into  lots  and  sold  under  decrees  in  a  chancery  proceed- 
ing. Lots  Nos.  5  and  6  of  this  division  adjoined.  No.  5 
contained  one  hundred  and  twenty-five  acres,  and  No.  6 
ninety-three  acres.  These  lots  were  sold  and  conveyed  to 
diflFerent  purchasers  under  the  decrees,  and,  by  successive 
conveyances,  were  finally  conveyed  to  Geo.  F.  Miller,  Sr. 
After  his  death,  his  heirs  conveyed  lot  No.  5,  together  with 
three  acres,  part  of  lot  No.  6,  to  defendant,  Hinchman,  by 
deed  dated  I7th  of  March,  1893;  and,  by  deed  dated  19th  of 
March,  1894,  conveyed  lot  No.  6,  reserving  said  three  acres, 
to  plaintiff.  Mays.  The  deed  to  Mays  described  the  divisional 
line  between  these  lots  as  follows:  "Beginning  at  a  small 
elm  on  the  bank  of  Guyandotte  river,  corner  to  lot  No.  5  of 
the  John  Morris  land,  lying  in  the  Bend  of  said  Guyandotte 
river  and  with  said  Lot  No.  5  N.  13  E.  220  poles  to  two 
small  black  oaks  and  a  dogwood."  The  deed  to  Hinchman  de- 
scribed the  land  conveyed  by  reference  to  other  deeds,  in 
which  this  divisional  line  was  described  in  the  same  language 
used  in  plaintiff's  deed.  The  location  of  this  divisional  line 
constitutes  the  controversy  in  this  case.  The  monuments  to 
this  line,  the  elm  at  the  beginning  and  the  black  oaks  and 
the  dogwood  at  the  end,  arc  gone.  Much  evidence  was  taken 
as  to  the  places  where  these  monuments  stood.  The  differ- 
ence in  the  location  of  this  line,  as  claimed  by  plaintiff,  and 
as  claimed  by  defendant,  makes  a  difference  of  about  two  and 
one-half  acres  of  land.  Plaintiff's  declaration  describes  and 
demands  the  whole  of  Lot  No.  6  by  metes  aud  bounds,  ex- 
cepting from  the  boundary  a  small  strip  on  the  North  end  of 
said  tract  of  land,  containing  about  three  acres,  more  par- 
ticularly described  in  a  deed  made  by  Geo.  F.  Miller  and 
others  to  Adam  Hinchman.  Before  trial  the  parties  entered 
of  record  an  agreement,  whereby  it  was  provided,  among 
other  things,  "that  the  3  acres,  more  or  less,  conveyed  by 
D.  I.  Smith  and  others  to  Adam  Hinchman  by  deed  dated 
17th  day  of  February,  1893,  and  recorded  in  deed  book  No. 
47  at  page  57,  and  the  three  acres,  more  or  less,  reserved  in 
the  deed  from  D.  I.  Smith  and  others  to  Nicholas  Mays  dated 
the  19th  day  of  March,  1894,  and  recorded  in  deed  book  No. 
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45  at  pa^e  235,  is  all  that  strip  of  land  on  the  North  end  of 
Lot  No.  6  of  the  Morris  land,  included  between  the  North 
line  of  said  lot  No.  6  and  the  Southern  line  of  the  Edens' 
road,  through  the  said  Lot  No.  6  so  as  to  give  all  the  said 
Edens  road,  and  all  the  land  North  of  said  road,  to  the  said 
Adam  Hinchman,  or  in  other  words  that  the  Northern  boun- 
dary of  the  lands  conveyed  to  the  said  Nicholas  Mays  follows 
the  Southern  line  of  the  said  Eden  road  from  the  East  to  the 
West  line  of  the  said  Lot.  No.  6."  On  the  trial  of  this  ac- 
tion, the  jury  found  as  follows:  "We,  the  jury,  find  for  the 
plaintiff  the  land  mentioned  and  described  in  the  declaration, 
and  that  the  division  line  between  the  plaintiff  and  defendant 
is  the  line  from  ''C"  to  "D"  as  shown  on  the  surveyor's 
map  herein,  and  we  find  the  boundaries  to  be  as  follows: 
Beginning  at  the  point  "C,''  thence  N.  15  45  E.  220  poles  to 
the  point  "D"  on  said  map,  thence  S.  70  E.  64  poles  to  a 
white  oak,  thence  S.  9  45  W.  217  7-10  to  a  sycamore  snag 
on  the  bank  of  Guyandotte  river,  thence  down  said  river 
with  the  meanders  thereof  to  the  point  of  beginning.  And 
we  find  that  the  plaintiff  is  entitled  to  a  fee  simple  estate 
therein."  This  finding  includes  the  w^iole  of  Lot  No.  6,  ac- 
cording to  the  trial  map  in  this  case.  The  defendant  moved 
the  court  to  set  aside  the  verdict  and  award  him  a  new 
trial,  which  motion  was  overruled  and  judgment  entered 
in  accordance  with  the  verdict.  Defendant  excepted  and  af- 
terwards obtained  a  writ  of  error  and  supersedeas  from  this 
Court. 

It  is  contended  that  the  verdict  of  the  jury  is  erroneous. 
Notwithstanding  the  declaration  does  not  demand  the  whole 
of  Lot  No.  6,  and  notwithstanding  the  parties,  by  an  agree- 
ment entered  of  record,  expressly  admitted  that  the 
three  acres,  part  of  Lot  No.  6,  was  owned  by  the  de<- 
fendant,  and  not  by  the  plaintiff,  and  agreed  as  to  the 
boundary  line  of  said  three  acres,  still  the  jury,  by  its 
verdict,  gave  to  the  plaintiff  the  whole  of  Lot  No.  6,  in- 
cluding the  three  acres.  It  is  not  necessary  for  us  to  de- 
termine whether  or  not  the  lower  court,  in  the  absence  of 
any  other  error,  could  have  entered  judgment  for  all  the 
boundary  found  except  the  three  acres,  as  a  new  trial 
must  be  allowed  for  other  reasons;  but  see  Gallatan  v. 
Hai/^   4   AV.    Va.   1.,  Chichester  v.  Boggess^  5  Mun.  98. 
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The  defendant  complains  of  the  rejection  of  certain  docu- 
mentary evidence  oflfered  by  him,  accompanied  by  an  offer  of 
oral  evidence,  and  of  the  rejection  of  certain  evidence  tend- 
ing to  show  acquiescence  by  former  owners  of  the  lots  of  land 
now  owned  by  the  parties  to  this  action,  as  to  the  divisional 
line  in  controversy.  The  documentary  evidence  offered  and 
rejected  was  a  number  of  deeds  of  conveyance  for  these 
lots,  preceding  the  conveyance  to  the  ancestor  of  the 
common  grantors  of  the  plaintiff  and  defendant,  and  suc- 
ceeding the  division  of  the  Morris  land.  These  deeds 
form  part  of  the  chains  of  title  of  the  plaintiff  and  of  the  de- 
fendant from  Morris  to  the  ancestor  of  their  common  grantor. 
It  was  proposed,  in  connection  with  the  offer  of  these  deeds* 
to  prove  that,  immediately  after  the  sale  of  the  land  in  the 
Morris  case,  the  parties  claifhing  under  these  deeds,  went 
upon  the  ground,  ran  the  lines  and  marked  the  trees  along 
the  line,  and  that  the  trees  so  marked  upon  the  divisional 
line  between  the  plaintiff  and  defendant  are  still  standing  and 
bear  the  marks  then  made,  and  that  the  parties  claiming 
under  said  deeds  thereafter  continually  up  to  the  time  plain- 
tiff bought  the  land  claimed  by  him,  claimed,  cultivated  and 
cleared  the  land  and  cut  timber  on  both  sides  up  to  these  line 
trees  and  recognized  these  trees  as  line  trees.  Evidence 
tending  to  show  a  valid  oral  agreement  between  prior  owners 
of  lands  through  whom  the  parties  hold  as  to  the  location 
of  the  divisional  line  between  such  lands  is  admissible. 
Likwise,  evidence  tending  to  show  acquiescence  by  prior 
owners  as  to  the  location  of  the  divisional  line  from  which 
such  valid  oral  agreement  may  be  inferred  is  admissible.  In 
the  case  of  Gwynu  v.  Schwartz^  32  W.  Va.  487,  it  is  held 
that:  ''Disputed  boundaries  between  two  adjoining  lands 
may  be  settled  by  express  oral  agi*eement,  executed  immedi- 
ately and  accompanied  by  possession  according  thereto;"  that 
"Long  acquiescence  by  one  adjoining  proprietor  in  a  boun- 
dary established  by  the  order  is  evidence  of  such  agreement 
so  fixing  the  division-line  between  them;"  and  that  ''Such  ac- 
quiescence may  be  shown  by  the  adjoining  land  owners  having 
actual  possession  and  cultivating  to  such  line;  or,  if  the  line 
run  through  woods,  by  the  proprietor,  who  established  such 
division-line,  with  the  knowledge  of  the  adjoining  land- 
proprietor    always    clearing    up   to  this  line  and,  with  his 
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like  knowledge  cutting  timber  and  peeling  bark  up  to  this 
division,  the  other  land  owner  making  no  objection  to  such 
claim  or  such  act  of  ownership,  though  he  was  present  when 
such  acts  were  being  done."  In  the  case  of  Le  Comte  v. 
Carnon,  et  al,  56  W.  Va.  336  (49  S.  E.  238),  it  is  held  that: 
*'To  make  valid  an  oral  agreement  to  fix  a  line  between  two 
contiguous  tracts  of  land,  there  must  be  doubt  and  uncer- 
tainty as  to  the  true  place  of  the  line;  else  the  agreement  is 
void.  Where  there  is,  in  fact,  under  the  facts,  such  doubt 
and  uncertainty,  such  oral  agreement,  if  at  once  carried  into 
execution  by  actual  possession,  is  valid,  without  other  consid- 
eration than  the  settlement  of  disputed  boundary."  See  also 
5  Cyc.  932, 7wte  49.  Before  evidence  tending  to  show  a  valid 
oral  agreement  between  prior  owners,  or  such  acquiescence 
by  them  from  which  such  an  agreement  may  be  inferred,  can 
be  introduced,  it  must  be  shown  that  they  were  prior  owners 
and  the  best  evidence  is  their  title  deeds.  It  is  clear,  there- 
fore, that  these  deeds  should  have  been  admitted,  together 
with  any  proper  evidence  tending  to  show  such  valid  oral 
agreement  as  to  the  location  of  the  line  in  controversy,  or 
tending  to  show  such  acquiescence  from  which  such  agreement 
might  be  inferred.  Plaintiff  claims  that  such  evidence  was 
not  admissible  as  to  owners  preceding  the  ancestor  of  the 
common  grantors.  It  is  true  that,  after  the  titles  to  Lots 
Nos.  5  and  6  were  united  in  the  same  person,  his  possession 
of  one  was  not  adverse  to  his  possession  of  the  other.  The 
question  here  is  one  of  location.  The  common  gi'antors, 
when  they  convoyed  these  lots  separately  to  plaintiff  and  de- 
fendant descril^ed  this  divisional  line  in  plaintiff's  deed  in  the 
same  language  used  in  the  former  deeds,  and,  in  defendant's 
deed,  referred  to  such  former  deeds  in  the  description  of 
this  line.  The  conclusion  seems  inevitable  that,  by  the 
deeds  to  plaintiff  and  defendant,  the  common  grantors  in- 
tended to  preserve  the  integrity  of  this  divisional  line  as  it 
existed  when  these  lots  came  to  their  ancestor  and  as  con- 
veyed to  him.  Upon  like  principle,  we  think  it  was 
proper  to  admit  the  title  bond  mentioned  in  bill  of  excep- 
tions No.  4. 

Defendant  objects  to  Instruction  No.  2,  given  for  the 
plaintiff.  It  is  as  follows:  ''The  court  further  instructs  the 
jury  that  if  they  find  from  the  evidence,  facts  and  circum- 
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stances  in  this  case  that  the  elm  corner  called  for  at  the  river 
and  the  two  black  oaks  and  dogwood  called  for  are  missing 
and  cannot  be  satisfactorily  located  on  the  ground,  that  then 
the  true  corner  should  be  located  by  the  courses  and  dis- 
tances set  forth  in  the  deed."  We  take  it  that  the  phrase 
''cannot  be  satisfactorily  located"  means  that  the  place  where 
the  monument  stood  cannot  be  satisfactorily  located.  This 
instruction,  we  think,  properly  propounds  the  law  in  a  case 
where  the  line  is  to  be  ascertained  from  the  title  deeds  alone, 
and  where  there  is  no  valid  agreement  as  to  the  location  of 
such  line  and  no  such  acquiescence  from  which  such  an 
agreement  can  be  inferred.  We  understand  it  to  be  the  law 
that,  in  fixing  the  boundaries  of  land  from  title  deeds,  the 
lines  calling  for  ascertained  corners  must  be  run  thereto, 
though  this  may  require  a  variation  of  both  courses  and  dis- 
tance; but  where  a  monument  corner  is  called  for  which 
is  not  found,  and  the  place  where  such  monument  stood 
cannot  be  satisfactorily  ascertained,  the  course  and  distance 
called  for  must  govern.  ^)lements  v.  Kyles^  13  Grat.  468. 
Unquestionably,  the  word  "satisfactorily,"  as  used  in  this 
instruction,  meant  satisfactorily  to  the  jury  trying  the  case 
and  considering  the  evidence,  facts  and  circumstances  ap- 
pearing. 

As  this  case  must  be  remanded  for  a  new  trial,  we 
shall  not  discuss  the  question  of  whether  or  not  the  evi- 
dence was  sufficient  to  sustain  a  verdict  in  favor  of  the 
plaintiff;  and  we  do  not  express  any  opinion  as  to  that 
matter. 

For  the  reasons  stated,  the  judgment  of  the  circuit  court 
of  Cabell  county,  entered  in  this  action  on  the  first  day  of 
April,  1902,  is  reversed,  the  verdict  of  the  jury  set  side  and 
a  new  trial  awarded  to  the  defendant,  and  this  case  remanded 
to  be  further  proceeded  with. 

Reversed. 
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CHARLESTON 

McWhorter  v.  Dorr  et  al. 

Submitted  April  12,  1905.     Decided  April  25,  1905. 

1.  Pbohibition — Special  Tribunal— Election  Contest. 

The  writ  of  prohibition  does  not  lie  from  this  Court  to  prevent  a 
member  of  a  special  tribunal  constituted  under  the  authority  of 
section  15,  of  chapter  0,  of  the  Code,  from  acting  in  the  hearing  and 
determination  of  an  election  contest  before  such  tribunal,  upon 
petition  filed  by  a  party  to  such  contest,  recusing  such  member, 
(p.  610.) 

2.  Special  Tribut<i AJr—Legislative  Character. 

A  special  tribunal  constituted  under  authority  of  section  15,  of 
chapter  6,  of  the  Code,  is  a  subordinate  legislative  tribunal  and  not 
a  part  of  the  judicial  department  of  the  State,    (p.  613.) 

Petition  by  J.  C.  McWhorter  for  a  writ  of  prohibition  to 
C.  P.  Dorr,  judge,  and  J.  B.  Morrison. 

Hef'used. 

W.  W.  Brannon,  W.  G.  Bennett,  and  L.  H.  Kelly,  for 
petitioner. 

Alex.  Dulin,  for  respondents. 

Cox,  Judge: 

This  is  a  petition  in  prohibition  by  J.  C.  McWhorter^ 
recusing  C.  P.  Dorr,  a  member  of  a  special  tribunal  consti- 
tuted by  authority  of  section  15,  of  chapter  6,  of  the  Code, 
to  hear  and  determine  a  contest  as  to  the  election  of  a  Judge 
of  the  Twelfth  Judicial  Circuit  of  West  Virginia,  (which 
election  was  held  on  the  8th  day  of  November,  1904),  and 
praying  for  a  writ  of  prohibition  against  Dorr,  preventing 
him  from  acting  as  a  member  of  such  tribunal.  The  peti- 
tion alleges  in  effect  that  J.  C.  McWhorter  and  J.  B.  Mor- 
rison were  opposing  candidates  for  judge  of  said  circuit  at 
said  election;  that  McWhorter  received  a  majority  of  the 
votes  cast  in  said  circuit;  that  within  the  time  prescribed  by  law 
Morrison  gave  notice  of  contest;  that  within  the  time  pre- 
scribed  by  law  McWhorter  gave  a  return  notice;  that  Morri- 
son filed  before  the  Governor  a  petition;  that  a  special  tri- 
bunal under  section  15  of  chapter  6  of  the  Code,  was  consti- 
tuted by  the  selection  of  Hon.  C.  P.  Dorr  by  Morrison,  Hon* 
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C.  W.  Dailey  by  McWhorter,  and  Hon.  T.  P.  Jacobs  by  the 
Governor;  that  the  time  and  place  of  meeting  were  appointed; 
that  said  tribunal  has  not  acted  in  the  hearing  and  determi- 
nation of  such  contest;  that  petitioner  appeared  before  said 
tribunal  and  objected  to  Dorr  acting  as  a  member  thereof 
upon  the  ground  that  Dorr  was  attorney  for  Morrison  in 
said  contest,  and  that  he  had  been  attorney  and  coun^ 
sel  for  Morrison  in  the  preparation  of  the  notice  of 
contest;  and  on  the  ground  that  Dorr  was  a  partisan  of  Mor- 
rison; and  that  Dorr  as  a  member  of  such  tribunal,  would  be 
obliged  to  pass  upon  evidence  involving  his  actions  and  rela- 
tions with  Morrison  preceding  and  subsequent  to  said  elec- 
tion, and  upon  other  grounds  fully  set  out*  in  the  petition, 
all  of  which  grounds  are  railed  on  here. 

This  Court  has  original  jurisdiction  in  cases  of  prohibition. 
The  writ  goes  against  a  judicial  tribunal  and  against  judicial 
action.  jV.  cfe  W^,  Rallwai/  Co.  v.  The  Pinnacle  Coal  Co.^ 
44  W.  Va.  574.  The  writ  lies  to  restrain  a  judge  of  a  court 
from  proceeding  in  a  cause  in  which  he  is  disqualified  by 
reason  of  interest.  Forest  Coal  Co,  v.  Doollttley  Jxidge^  etal^ 
54  W.  Va.  210. 

The  first  question  presented  is,  whether  or  not  a  special 
tribunal  constituted  under  section  15  of  chapter  6  of  the  Code, 
is  a  court,  and  part  of  the  judicial  department  of  the  State. 
If  it  is  not,  prohibition  does  not  lie.  It  is  contended  by  peti- 
tioner that  such  special  tribunal  is  an  inferior  judicial  tribu- 
nal within  the  meaning  of  section  1  of  art.  8  of  the  Constitu- 
tion, which  provides  that:  "The  judicial  power  of  the  State 
shall  be  vested  in  a  Supreme  Court  of  Appeals,  in  cfircuit 
courts  and  the  Judges  thereof,  in  such  inferior  tribunals  as 
are  herein  authorized  and  in  Justices  of  the  peace." 

Section. 11  of  article  4  of  the  Constitution  provides:  "The 
Legislature  shall  prescribe  the  manner  of  conducting  and 
making  returns  of  elections  and  of  determining  contested 
elections;  and  shall  pass  such  laws  as  may  be  necessary  and 
proper  to  prevent  intimidation,  disorder  or  violence  at  the 
polls,  and  corruption  or  fraud  in  voting,  counting  the  votes, 
ascertaining  or  declaring  the  result,  or  fraud  in  any  manner 
ui)on  the  ballot." 

Under  this  section,  the  Legislature  has  power  to  confer 
ux>on  the  courts,  or  upon  quasi  judicial  tribunals,   or  upon 
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inferior  legislative  tribunals,  or  may  itself  retain  jurisdiction 
to  hear  and  determine  election  contests.  Where  jurisdiction 
to  hear  and  determine  election  contests  has  been  conferred 
upon  the  courts  or  other  permanent  tribunals  of  the  State, 
All  rights  of  appeal  from  or  review  of  the  action  of 
such  courts  or  permanent  tribunals,  existing  at  com- 
mon law  or  conferred  by  statute  as  to  other  matters 
determined  by  such  courts  or  x)ermanent  tribunals,  fol- 
low and  apply  to  election  contests  determined  by  them. 
Such  is  the  force  and  effect  of  our  decisions.  See  Canning- 
ham  V.  Squires^  2  W.  Va.  422,  allowing  certiorari  from 
the  decision  of  the  board  of  supervisors  under  the  old 
Constitution;  the  cases  of  Dryden  v.  Swirihum^  15  W. 
Va.  234,  and  Swinhum.  v.  Smithy  Judge^  etc.^  15  W.  Va. 
483,  allowing  certiorari  from  the  decision  of  the  county 
tcourt  under  the  new  Constitution;  and  State  ex  rd  Thomp- 
son et  aly  V.  McCallister^  Mayor ^  38  W.  Va.  485,  al- 
lowing certiorari  from  action  of  a  municipal  council  under 
.section  2  of  chapter  110  of  the  Code. 

Where  the  jurisdiction  to  hear  and  determine  an  election 
•contest  has  been  conferred  upon  the  legislative  branch  of  the 
Governmsnt,  the  courts  have  no  power  to  review  its  action. 
Goff  V.  Wilson,  32  W.  Va.  393.  and  cases  there  cited.  Many 
others  might  be  cited.  These  cases,  however,  aid  us  but  little 
in  determining  the  characrer  and  nature  of  the  special  tribu- 
nal authorized  by  section  16  of  chapter  6  of  the  Code. 

Mr.  Paine  in  his  work  on  elections,  section  793,  says:  "In 
the  absence  of  Constitutional  inhibitions,  the  Legislature  has 
power  to  declare  the  certificate  of  election  conclusive,  in  all 
cases.  It  may  or  may  not  authorize  a  contest.  If  a  contest 
be  authorized,  the  mode  of  contest  and  of  trial  will  rest  abso- 
lutely in  the  legislative  discretion.  The  Liegislature  has  full 
power  to  determine  what  tribunal  shall  hear  and  determine 
the  contest,  and  may  confer  the  jurisdiction  upon  one  of  the 
ordinary  judicial  tribunals  or  upon  a  judge  thereof,  or  upon 
any  other  officer,  and  may  or  may  not  authorize  a  trial  by 
jury." 

There  is  abundant  authority  holding  that  primarily,  elec- 
tions belong  to  the  political  branch  of  the  Grovernment  and 
are  beyond  the  control  of  the  judicial  power,  except  when 
authorized  by  Constitution  or  by  statute.     15  Cyc.  394;  CaJd- 
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well  V.  Barrett,  73  Ga.  604;  Dickey  v.  Reed,  78  111.  261; 
Clarke  v.  Rogers,  81  Ky.  43;  State  v.  SecondJvdicial Dist, 
Gt.,  13  La.  Ann.  89;  WUliarmon  v.  Zoti^,  52  Texas.  335. 

"In  the  absence  of  special  statutory  authority,  the  courts 
are  without  jurisdiction  retvme  mMeriae  to  entertain  cases  of 
contested  elections."  15  Cyc.  394,  note 66,  and  Const,  Co.  v. 
Police  Jury,  44  La.  Ann.  863;  State. v.  Police  Jury,  41  La. 
Ann.  846;  State  v.  Judges  Civil  Dist.  Ct.,  40  La.  Ann.  598; 
Fowler  v.  Gahle,  3  Pa.  Dist.  23. 

*'It  has  been  held  that  where  a  specific  mode  of  contesting: 
elections  has  been  provided  by  statute  that  mode  alone  can  be 
resorted  to;  and  that  where  a  mode  of  contest  has  been  pro- 
vided in  a  city  charter  for  contesting  the  election  of  city 
officers,  before  a  statutory  tribunal,  it  excludes  any  other 
remedy  and  takes  from  the  courts  all  supervisory  power  over 
such  contest."  15  Cyc.  395,  and  the  many  authorities  cited 
in  notes  74  and  75. 

The  language  of  section  15  of  chapter  6  of  the  Code,  author- 
izing the  special  tribunal  in  question,  is  as  follows:  "Where 
the  election  of  treasurer,  auditor,  State  Superintendent  of 
free  schools,  attorney  general,  a  judge  of  the  Supreme  Court 
of  Appeals  or  a  circuit  court,  is  contested,  the  case  shall  be 
heard  and  decided  by  a  special  court  constituted  as  follows: 
The  person  declared  elected  shall  select  one,  the  contestant 
another,  and  the  Governor  a  third  person,  who  shall  preside 
in  said  court,  and  the  three  or  any  two  of  them  shall  meet  at 
a  time  and  place  to  be  appointed  by  the  Governor,  and  being 
first  duly  sworn  impartially  to  decide  according  to  law  and 
the  truth  ui)on  the  petition,  returns  and  evidence  to  be  sub- 
mitted to  them,  shall  proceed  to  hear  and  determine  the  case 
and  certify  their  decision  thereon  to  the  Governor.  They 
shall  be  entitled  to  the  same  pay  and  mileage  as  members  of 
the  Legislature,  to  be  paid  out  of  the  treasury  of  the  State." 
Section  14  of  the  same  chapter  provides  pursuant  to  section  3 
of  article  7  of  the  Constitution,  that  a  contest  as  to  the  elec- 
tion of  a  Governor  shall  be  determined  by  the  Legislature, 
both  houses  sitting  in  joint  session.  By  section  13  of  the 
same  chapter,  it  is  provided  both  in  relation  to  a  contest  as  to 
the  election  of  a  Gt)vernor  before  the  Legislature,  and  as  to 
a  contest  as  to  the  election  of  the  other  officers  mentioned  above 
before  a  special  tribunal  authorized  by  said  section  15,  asfol- 
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lows:  "The  depositions  shall  be  transmitted  to  the  Clerk  of  the 
House  of  Delegates,  to  be  delivered  by  him  to  the  joint 
•committee  or  special  court  hereinafter  provided  for.  In 
other  respects  the  regulations  contained  in  this  chapter 
respecting  contests  for  a  seat  in  the  Legislature,  shall  be 
observed  so  far  as  they  are  applicable." 

The  formation  of  the  special  tribunal  under  said  section  15, 
is  peculiar,  and  unusual  in  the  formation  of  judicial  tribunals. 
Such  special  tribunal  is  constittued  for  the  sole  purpose  of 
hearing  a  single  election  contest.  It  has  no  other  or  further 
jurisdiction  except  to  award  costs  and  certify  its  decision  to 
the  Governor.  The  proceedings  before  such  tribunal  are 
strictly  statutory,  and  in  most  respects  the  regulations  appli- 
cable to  a  contest  for  a  seat  in  the  Legislature,  apply  to  the 
proceedings  before  such  special  tribunal.  The  pay  and  mile- 
age of  the  members  of  the  tribunal  are  the  same  as  the  pay 
and  mileage  of  memters  of  the  Legislature.  No  appeal  from 
or  review  of  the  decision  of  this  tribunal  is  provided  for  by 
statute.  It  must  be  presumed  that  the  Legislature  had  these 
things  in  mind  when  it  authorized  such  a  tribunal.  The  fact 
that  no  appeal  or  review  is  provided  for  cannot  be  attributed 
to  an  oversight  or  inadvertence  by  the  Lsgislature.  It  was 
competent  for  the  Legislature  under  section  11  of  article  4, 
of  the  Constitution,  to  provide  a  special  tribunal,  legislative 
in  its  character,  to  hear  and  determine  contests  as  to  the  elec- 
tion of  the  officers  named,  wholly  separate  from  the  judicial 
power  of  the  State  and  not  reviewable  by  it — a  special  tribu- 
nal at  once  exclusive  and  conclusive.  It  seems  clear  to  us 
that  the  si^cial  tribunal  in  question  is  such  a  tribunal.  No 
doubt  the  Legislature  was  impelled  to  create  such  a  tribunal 
upon  important  considerations  affecting  the  public  welfare. 
The  officers  named  are  treasurer,  auditor.  State  superinten- 
dent of  free  schools,  attorney  general  and  judges  of  the 
Supreme  and  Circuit  Courts.  The  public  good  requires  that 
a  contest  for  these  offices  shall  be  settled  finally  without  delay. 
The  necessity  is  urgent  that  contests  as  to  who  shall  adjudi- 
cate the  questions  of  life,  liberty  and  property  within  the 
State,  and  as  to  who  shall  administer  the  affairs  of  the  State, 
shall  be  determined  at  the  earliest  i)OSsible  moment  and  shall 
not  be  the  subject  of  tedious  and  protracted  litigation  in  the 
courts.     The  right  to  hold  the  offices  named,  should  not  long 
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be  in  jeopardy.  A  contest  as  to  the  election  of  Governor 
is  to  be  determined  by  the  Legislature  without  review  or 
appeal.  It  appears  to  us  that  the  Legislature  intended  the 
same  finality  to  follow  the  action  of  the  special  tribunal  auth- 
orized by  section  15  of  chapter  6.  The  Legislature  in  order 
to  relieve  itself  from  the  burden  of  hearing  and  determining 
contests  as  to  the  election  of  the  officers  mentioned  in  said 
section  15,  and  in  order  to  relieve  the  people  of  the  State 
from  the  great  cost  of  maintaining  a  Legislature  to  hear  and 
determine  such  contests,  authorized  ty  said  section  15  a 
special  and  subordinate  legislative  tribunal  to  act  in  its  stead 
and  place. 

It  may  be  said  that  said  section  15  calls  this  special 
tribunal  a  court,  and  that  such  tribunal  exercises  judicial 
functions  and  is  therefore  a  part  of  the  judicial  power  of 
the  State.  The  reply  is  that  it  may  be  said  with  equal  force 
that  the  Legislature  in  determining  a  contest  for  Governor,  ex- 
ercises judicial  functions;  and  that  a  circuit  court  exercises 
judicial  functions  when  it  incorporates  a  city,  town  or  village. 
Yet  the  circuit  court  when  so  acting,  is  held  In  re  Town  of 
Union  Mines,  39  W.  Va.  179,  to  be  but  a  subordinate  branch 
or  tribunal  of  the  Legislature,  not  of  the  judicial  depart- 
ment, and  as  such  not  subject  to  the  appellate  jurisdiction 
of  the  Supreme  Court  of  Appeals.  Judge  Dent  in  deliv- 
ering the  opinion  ot  the  Court  in  that  case,  quotes  with  ap- 
proval Ord.  Const.  Law  344:  "Under  the  tripartite  divi- 
sion of  the  i)owers  of  government,  it  becomes  the  duty  of  the 
Legislature  to  enact  laws,  of  the  judiciary  to  construe  them 
and  of  the  executive  to  enforce  them,"  and  further  says: 
*'While  this  is  the  basic  principle  underlying  the  separation 
of  the  government  into  its  departments,  it  has  been  found  to 
be  wholly  impracticable  to  make  such  separation  perfect. 
On  the  contrary,  it  has  been  found  necessary  for  its  own  ex- 
istence and  the  proper  discharge  of  its  functions,  that  the 
Legislature  should  exercise  both  judicial  and  executive  or  ad- 
ministrative functions,  such  as  are  entirely  distinct  from  a 
legislative  or  law-making  function,  strictly  speaking.  In 
the  enaction  of  every  law  the  Legislature  is  called  upon  to 
exercise  judicial  functions,  and  especially  is  this  true  in 
granting  a  charter  to  a  city,  town  or  village;  for  there  must 
be  an  inquiry  judicial  in  its  nature,  as  to  whether  the  facts 
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justify  the  enaction  of  the  law."  See  also  Mackin  v. 
County  CL,  38  W.  Va.  338. 

In  the  case  of  Summera  County  v.  Monroe  County^  43  W. 
Va.  207,  it  is  held  that  the  action  of  the  circuit  court  in  ap- 
pointing commissioners  to  settle  lines  between  counties,  un- 
der the  statute,  is  legislative,  or  administrative.  On  page 
210  Judge  Brannon,  delivering  the  opinion  of  the  Court, 
says:  'TThere  is  another  reason  why  this  Court  has  no  juris- 
diction, and  that  is  that  the  action  of  the  circuit  court  in  this 
matter  is  legislative,  or  rather,  administrative  of  a  legislative 
power  or  function,  not  judicial  action,  because  the  formation 
of  counties  and  the  fixing  and  altering  of  their  boundaries, 
is  purely  a  legislative  function.  The  Legislature  can  dele- 
gate that  power  to  subordinate  agencies."  See  also  Robyv. 
Shepperd,  42  W.  Va.  286. 

Being  of  the  opinion  that  the  special  tribunal  authorized  by 
section  15,  chapter  6  of  the  Code,  is  a  subordinate  legislative 
tribunal,  the  writ  of  prohibition  must  be  refused. 

Refused. 

FINDING  OF  SPECIAL  COURT. 

Morrison  v.  McWhorter. 

1.  A  Special  Court,  constituted  and  convened  under  the  provisions  of 
chapter  6,  Code  1890,  has  a  limited  jurisdiction.  But  such  juris- 
diction necessarily  draws  to  it  the  right  to  hear  and  determine  all 
questions  touching  the  regularity  and  sufficiency  of  the  pleadings 
in  a  contest  for  a  judicial  office,  including  the  legal  sufficiency  of 
the  notice  of  contest,  as  well  as  all  other  pleadings  and   notices. 

2.  A  notice  of  contest  for  a  judicial  office  is  a  pleading,  or  is  in  the 
nature  of  a  pleading,  and  its  purpose  is  not  only  to  institute  the 
proceeding  of  contest,  and  to  bring  the  respondent  or  contestee 
into  court,  but  also  fully  and  plainly  to  inform  him  of  the  charac- 
ter and  cause  of  the  ground  of  contest. 

3.  Notice  of  contest,  which,  on  its  face,  discloses  no  ground  upon 
which  an  office  may  be  contested  for,  is  fatally  defective. 

4.  The  sufficiency  of  the  pleadings  in  a  contest  for  a  judicial  office,  as 
a  question  of  law,  is  for  the  consideration  and  determination  of  the 
court. 

5.  The  sufficiency  of  the  pleadings  in  such  caso.  such  as  the  notice, 
petition  or  other  pleading,  may  be  conveniently  raised  and  brought  on 
for  adjudication,  by  motion  to  quash,  by  demurrer,  or  by  mere 
objection,  or  suggestion.     And  where,  in  such  case,  the  pleadings 
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do  not  disclose  on  their  face,  a  ground  of  contest,  it  is  the  duty  of 
the  court,  »ua  sponte,  to  notice  fatal  defects  and  abate  the  proceed- 
ings. 

6w  Before  bribery  in  an  election  can  be  used  as  a  basis  of  contest  for 
a  judicial  office^  or  removal  therefrom,  the  accused  party  must 
have  been  convicted  of  bribery  at  the  election,  upon  an  indictment 
by  a  grand  jury,  and  a  regular  trial  before  a  court  and  petit  jury. 

Opinion  by  Jacobs,  President: 

J.  C.  McWhorter  and  J.  B.  Morrison  were  rival  can- 
didates for  the  office  of  Judge  of  the  Twelfth  Judicial  Cir- 
cuit at  the  general  election  held  on  the  8th  day  of  Novem- 
ber, 1904. 

On  the  canvass  of  the  returns  from  the  several  counties  of 
the  Circuit,  McWhorter  was  declared  elected,  was  commis- 
sioned by  the  Governor,  qualified  and  entered  upon  the  dis- 
charge of  his  duties. 

Within  the  period  prescribed  by  law,  Morrison  served  on 
McWhorter  notice  of  contest,  which  he  then  filed  with  Gov- 
ernor White,  and  by  the  same  document  nominated  C.  P. 
Dorr,  of  Webster  County,  a  member  of  the  contest  court. 

McWhorter  served  a  return  or  counter  notice  upon  Morri- 
son, and  nominated  C.  W.  Dailey,  of  Randolph  County,  as 
a  member  of  said  Court. 

Governor  White  then  appointed  Thos.  P.  Jacobs,  of  Wet- 
zel County,  President  of  the  Court;  and  by  proclamation  con- 
vened the  Court  for  the  purpose  of  hearing  and  determining 
said  contest. 

Voluminous  evidence  was  taken  in  the  form  of  depositions, 
and  the  controversy  submitted  to  the  Court.  Upon  the  hear- 
ing the  contestee  objected  to  the  sufficiency  of  the  notice  of 
contest  by  way  of  demurrer  or  motion  to  quash. 

The  contestant  protested  against  any  consideration  of  any 
form  of  objections  to  the  sufficiency  of  the  notice,  and  insisted 
that  the  Court  should  decide  the  case  ui)on  the  whole  record,, 
regardless  of  the  character  of  the  notice. 

The  contestee  insisted  that  it  was  competent  to  question 
the  sufficiency  of  the  notice,  and  other  pleadings  in  the  case, 
in  some  manner,  and  if  the  same  were  not  sufficient  and  did 
not  make  out  and  state  a  case  on  their  face,  they  should  be 
quashed  and  abated.  In  other  words,  the  first  duty  of  the 
Court  was  to  determine  whether  the  Court  had  a  case  before 
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it  on  the  pleadings  on  which  to  act,  and  whether  the  plead- 
ings, whatever  their  form,  make  out  on  their  face,  a  case 
upon  which  the  judgment  of  the  Court  can  be  properly 
invoked  on  the  merits. 

We  think  the  notice  of  contest,  the  petition,  or  any  other 
pai>er  which  serves  to  bring  on  the  contest — the  issue — what- 
ever be  its  form  or  name,  is  a  pleading,  or  in  the  nature  of  a 
pleading;  that  it  serves,  or  is  intended  to  serve,  a  vital  and 
essential  purpose,  and  that  it  is  impossible  to  conduct  a  con- 
test without  some  pleadings  defining  the  issue  and  the  scope 
of  the  inquiry. 

The  law  provides  for  a  notice  and  specification  (C!ode  ch.  6, 
sec.  13)  and  contemplates  a  i)etition  (Code  ch.  6,  sec.  15). 

The  notice,  specifications  of  contest  and  petition,  if  any, 
are  intended  to  subserve  a  substantial  purpose. 

They  are  analogous  to  the  declaration  at  law  or  the  bill  in 
equity.  They  serve  a  double  purpose:  First,  to  bring  the 
contestee  into  Court;  and  second,  to  inform  him  of  the 
grounds  of  contest.  Without  a  sufficient  notice  of  contest, 
there  can  be  no  contest. 

Therefore,  the  conclusion  is  self  evident,  unless  the  notice 
of  contest  and  specifications,  on  their  face,  state  some  legal 
ground  of  contest,  there  can  be  no  contest — there  can  be  no 
case  in  Court. 

At  the  threshold  this  is  a  question  for  the  judgment  of  the 
Court.  If  raised  in  any  proi>er  manner,  it  must  be  decided. 
Indeed,  if  no  case  is  made  on  the  pleadings,  the  Court,  sua 
9ponte^  must  so  find  and  hold,  even  although  neither  party 
raises  the  question. 

The  pleadings  are  to  guide  the  Court  as  well  as  the  parties, 
and  without  some  form  of  pleadings  sufficiently  setting  forth 
on  their  face  a  prima  facte  cvisey  the  Court  has  no  foundation 
on  which  to  base  its  judgment  on  the  merits.  This  is  ele- 
mentary. 

As  long  as  the  sufficiency  of  the  pleadings  is  a  question  for 
the  Court,  it  is  immaterial  how  the  question  is  raised. 

Such  sufficiency  may  be  conveniently  raised  in  this  case  by 
a  motion  to  quash,  by  demurrer,  or  by  mere  suggestion  to 
the  Court.     The  form  is  wholly  immaterial. 

We  hold  it  competent,  therefore,  to  demur,  move  to  quash 
or  make  a  mere  suggestion,  and  we  entertain  the  demurrer, 
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or  motion  to  quash,  and  proceed  to  consider  the  sufficiency 
of  the  notice  of  contest,  specifications,  etc. 

Are  the  notice  of  contest,  specifications,  etc..  sufficient 
under  the  law:  do  they  present  a  case  on  their  face? 

This  is  the  one  question  on  the  demurrer,  or  motion  to 
quash. 

We  are  not  unmindful  of  the  gravity  and  importance  of 
the  question,  and  the  necessity  of  a  correct  decision.  There 
is  no  appeal  in  case  of  error,  and  this  circumstance  has 
induced  more  than  ordinary  care  and  caution  in  an  effort  to 
reach  a  correct  solution. 

The  case  made  out  on  the  face  of  the  notice  of  contest,  is 
dimply  this: 

There  are  twenty-one  specifications  of  grounds  of  contest 
•contained  in  the  notice.  It  charges  that  the  ground  of  con- 
test is  that  the  contestee,  at  the  time  of  election,  was  not 
-qualified  to  hold  the  office  of  Judge  of  the  Twelfth  Judicial 
Circuit.  The  twenty-one  specifications  profess  to  set  forth 
the  facts  relied  on  to  substantiate  said  grounds. 

The  first  specification  alleges  an  oj^e?'  to  pay  money  for  a 
vote  and  influence:  the  second  is  to  the  same  effect;  the  third 
alleges  a  payment  or  agreement  to  pay  for  vote  and  influence; 
the  fourth  to  the  sama  effect;  the  fifth  and  sixth  offer  to  pay 
for  vote  and  influence;  the  seventh  alleges  a  payment  of 
money  for  a  vote  and  influence:  the  eighth,  nineth,  tenth, 
eleventh,  twelfth,  thirteenth,  fourteenth,  fifteenth  and  six- 
teenth speoifications  allege  that  contestee,  or  his  agents,  paid 
various  sums  of  money  to  divers  persons  for  their  respective 
votes  and  for  their  influence  to  secure  other  votes;  the  sev- 
enteenth alleges  the  use  of  money  with  other  and  unknown 
voters  in  the  Circuit;  the  eighteenth  and  nineteenth  specific- 
ations allege  payment  by  contestee,  or  his  agents,  for  votes 
and  to  secure  other  votes;  the  twentieth  alleges  payment  to 
commissioners  and  poll  clerks,  without  naming  them,  in 
Upshur  County,  to  secure  the  votes  and  influence;  the  twen- 
ty-first and  the  last  alleges  the  use  of  Five  Thousand  Dollars 
by  contestee's  law  partner  for  the  purpose  of  securing  the 
votes  of  citizens  in  the  circuit.  How  used  or  when,  where 
•or  with  whom,  is  not  said. 

The  notice  then  concludes  a  summation  as  follows:  ''That 
by  the  use  of  said  money  and  means  aforesaid,  for  the  pur- 
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pose  of  corrupting:  and  influencing:  the  voters  of  said  circuit 
at  said  election,  you  have  disqualified  yourself  to  hold  said 
office." 

The  petition  in  more  general  terms  alleges  the  use  of 
money  in  said  election.- 

The  contest  proceeds  upon  the  theory  of  the  bribery  and 
corruption  of  the  general  electorate,  without  descending  into 
particulars. 

No  attempt  is  made  to  challenge  and  reject  any  single  vote 
with  a  view  of  changing  the  general  result  as  certified  by  the 
canvassing  boards,  but  the  contest  goes  ui)on  the  theory  that 
if  contestee  used  money  to  procure  votes  of  some  and  their 
influence  to  secure  other  votes,  then  the  contestee  disqualified 
himself  and  the  court  can  oust  him. 

It  is  difficult  to  imagine  any  notice  of  contest  more  vague, 
indefinite  and  uncertain  than  the  one  under  consideration. 

The  charges  are  tantamount  to  an  allegation  of  bribery, 
or  rather  they  charge  in  some  instances  a  bribery,  or  at- 
tempt to  bribe,  by  the  contestee,  or  his  agents.  Some  of 
them  charge  "A^tti,  or  his  agents^^'*  and  some  charge  his 
agent%. 

The  contest  goes  upon  the  theory  that  contestee  secured 
his  election  by  bribery,  and  thus  disqualified  himself  to  hold 
the  office  of  Judge.  And  such  charges  are  so  vague  and 
indefinite  as  to  be  wholly  insufficient  to  put  contestee  upon 
notice  of  any  kind  of  defense. 

Contestant  does  not  claim  to  have  been  elected. 

The  one  vital  question  then  is — does  bribery,  if  sufficiently 
charged  and  fully  proved,  disqualify  the  contestee? 

We  are  now  considering  the  notice  and  petition  on  the  mo- 
tion to  quash  or  demurrer,  and  though  the  facts  relied  on  are 
not  well  pleaded,  yet  we  regard  them  so  for  the  purpose  of 
deciding  th«  legal  question  whether  bribery  at  an  election 
disqualifies. 

The  court  is  of  opinion  that  bribery  at  an  election  does 
disqualify  the  guilty  party  to  hold  office. 

But  on  the  question  when  the  bribery  disqualifies  the  court 
is  not  unanimous. 

The  majority  of  the  court  is  of  opinion  that  before  bribery 
works  disqualification,  the  accused  party  must  have  been 
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indicted  by  a  £n^nd  jury  and  convicted  upon  the  indictment 
after  regular  and  formal  trial. 

If  this  be  the  law,  then  notice  and  specifications  simply 
charging  that  the  contestee  committed  bribery  at  the  elec- 
tion«  without  further  specifying  and  alleging  that  he  had 
been  indicted  and  convicted  therefor,  are  radically  and  fa- 
tally defective. 

The  constitution  provides  that  all  male  citizens  of  the  State 
shall  be  entitled  to  vote,  except  minors  or  persons  of  unsound 
noiind,  paupers,  and  persons  ^^imder  conviction  of  treason, 
felony,  or  bribet'y  in  an  election." 

The  same  article  provides  that  no  person,  except  citizens 
entitled  to  vote,  shall  be  elected  or  appointed  to  any  office. 
This,  in  the  absence  of  further  qualifications  prescribed  by 
the  legislature,  is  equivalent  to  saying,  that  any  citizen  en- 
titled to  vote  shall  be  eligible  to  election  or  appointment  to 
any  office,  subject  to  the  age  requirement  as  to  Judges  and 
some  other  officers. 

Qualification  to  vote  and  qualification  to  hold  office  are  co- 
incident, therefore,  with  the  exception  of  the  age  qualifica- 
tion. 

What  disqualifies  the  voter  disqualifies  the  office  holder, 
and  vice  versa. 

The  constitution,  in  plain  terms,  provides  that  there  must 
be  a  conviction  before  disqualification  arises.  The  only 
evidence  of  the  disqualification  is  the  previous  conviction. 

To  the  same  effect  is  section  4  of  chapter  7,  of  the  Code 
(1899),  enacted  in  pursurance  of  the  constitution. 

The  only  oflfense  against  the  election  law  which  seems  to 
work  disqualification. so  as  to  authorize  removal  from  office 
without  a  previous  conviction,  is  the  oflfense  of  oflfering  to, 
giving,  or  distributing  among  voters,  on  electioij  day,  by  or 
on  behalf  of  the  candidate,  any  intoxicating  drinks,  in  which 
event  on  ^^ proof  of  the  fact  "^^  the  candidate  shall  be  "re- 
moved "  from  office.    (Code,  ch.  5,  sec.  10). 

Even  under  this  section  it  may  well  be  doubted  whether  a 
contest  court  could  exercise  this  power,  and  whether  such 
removal  should  not  take  place  in  a  direct  proceeding  to  re- 
move the  officer  upon  formal  complaint,  and  ^*' proof  of  the 
facty 
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At  any  rate  this  court  certainly  has  no  power  to  remove 
from  office  on  a  charge  of  bribery  previous  to  a  convic- 
tion. 

A  careful  search  of  the  constitution  and  statutes  will  dis- 
close no  other  instance  [where  a  contest  court,  on  mere 
**jprew/"  of  the  fact,  in  advance  of  conviction,  is  authorized 
to  act. 

It  may  well  be  and  we  believe  it  to  be  true,  that  on  a  proper 
contest,  proof  that  a  candidate  has  purchased  a  vote  would 
work  the  rejection  of  that  vote,  though  there  seems  to  be  no 
specific  statute  on  the  subject.  But  if  a  contest  goes  upon 
that  theory,  a  list  of  the  votes  so  contested  must  be  given 
the  contestee. 

This  contest  goes  upon  no  such  theory.  No  list  of  votes 
challenged  and  objected  to  on  the  ground  of  bribery  is  either 
given  or  relied  on. 

The  evident  belief  of  the  contestant  and  his  counsel  was 
that  if  they  could  show  bribery  it  would  disqualify  and  oust 
the  successful  candidate. 

We  hold  this  is  not  the  law.  There  must  be  a  conviction 
to  disqualify.  Even  in  that  case  we  doubt  whether  this  court 
would  have  jurisdiction  to  oust. 

We  suggest,  because  it  is  not  necessary  to  decide,  that 
even  after  conviction,  the  removal  from  office  could  take 
place  only  in  some  direct  proceeding  instituted  for  the  pur- 
pose and  based  upon  the  unreversed  conviction  of  the  offend- 
ing party. 

Having  reached  the  conclusion  that  there  is  no  ground 
upon  which  the  office  of  Judge  of  the  Twelfth  Judicial  Cir- 
cuit can  be  contested  for,  set  up  and  disclosed  on  the  face  of 
the  notice  and  specifications,  or  any  other  pleading  in  the 
case,  we  sustain  the  demurrer,  or  motion  to  quash,  and  quash 
and  dismiss  said  notice  and  specifications,  and  wholly  dismiss 
this  proceeding,  and  the  contestee  is  directed  to  go  thereof 
without  day. 

This  disposition  of  the  case  renders  it  unnecessary  to  enter 
upon  a  discussion  of  the  case  upon  its  merits. 

It  is  not  out  of  place,  however,  and  we  think  it  entirely 
proper,  in  view  of  the  fact  that  neither  party  has  the 
right,  under  the  law,  to  review  the  action  of  this  court,  to 
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say  that  besides  the  questions  raised  and  discussed  upon  the 
demurrer,  Judge  McWhorter,  the  contestee,  by  proper  and 
appropriate  pleading,  put  in  issue  the  allegations  of  bribery, 
fraud  and  corruption  alleged  in  the  notice  of  contest  against 
him. 

Such  denial  was  prompt,  emphatic  and  unequivocal. 

Looking  to  the  merits  of  the  case,  as  disclosed  by  the  dep- 
ositions taken,  it  must  be  apparent  to  the  candid  mind,  upon 
a  careful  review  of  the  evidence,  that  it  wholly  fails  to  estab- 
lish the  charges  of  bribery,  corruption  and  fraud — all  or  any 
of  them. 

There  is  no  evidence  which,  measured  by  any  known  rule 
of  law,  supports  any  of  the  charges  and  specifications.  The 
candid  and  unbiased  mind  may  well  go  further  and  easily 
conclude  there  is  no  evidence  which  tends  to  raise  even  a 
respectable  suspicion  of  the  truth  of  such  charges. 

In  this  case  the  evidence  fails  on  the  merits  to  make  out 
any  kind  of  a  case  for  the  contestant. 

Dailey,  C.  W.  {co?icu7*7*?ng): 

I  concur  fully  in  the  views  expressed  and  in  the  conclusions 
reached  by  Jacobs,  President,  on  the  demurrer  or  motion  to 
quash,  and  in  the  dismassal  of  the  proceedings.  I  can  neither 
concur  in,  nor  dissent  from  his  observations  on  the  facts,  for 
I  have  not  read  the  evidence  or  any  part  thereof. 

C.  P.  Dorr,  {dissenting): 

1.  A  Special  Tribunal  constituted  under  authority  of  section  15  of 
chapter  6,  of  the  Code,  is  a  subordinate  Legislative  tribunal,  and 
not  a  part  of  the  judicial  department  of  the  State. 

2.  Mc  Whorter  v.  Dorr,  60  S.  E.  R.  p.  838.  Bribery  is  an  offense  at 
common  law,  and  the  common  law  offense  of  bribery  has  never 
been  abrogated  by  the  Constitution  or  any  statute  in  the  State  of 
West  Virginia,  in  so  far  as  the  same  applies  to  the  conduct  of 
elections. 

3.  It  is  a  well  established  principle  of  law,  both  in  England  and  the 
United  States,  that  bribery  in  an  election  committed  by  a  person 
claiming  to  be  elected,  or  by  any  agent  of  his,  with  or  without  his 
knowledge  or  direction,  renders  his  election  void. 

4.  At  common  law  a  person  guilty  of  bribery  in  an  election,  need  not 
be  indicted,  tried  and  convicted  before  declaring  his  election  void. 
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Bribery  in  an  election  by  the  party  claiming  to  be  elected  renders 
his  election  void,  regardless  of  the  fact,  whether  he  has  been 
indicted,  tried  and  convicted. 

This  Court  being  a  subordinate  legislative  tribunal  could 
only  consider  the  contest  upon  the  notice  and  petition  of  con- 
testant, the  answer  of  contestee,  with  the  specifications  of 
each,  and  the  evidence  taken  and  filed  by  the  parties  inter- 
ested. No  pleadings  could  be  considered  by  way  of  demur- 
rer or  motion  to  quash.  Who  ever  heard  of  a  demurrer  or 
motion  to  quash  in  a  proceeding  before  a  legislative  body  ? 
Nothing  in  my  opinion  could  be  legally  considered  on  the 
hearing  except  the  notice  of  contest,  and  the  specifications 
thereof,  the  answer  hereto  and  the  evidence. 

Specification  1,  of  the  contestant,  charges  the  contestee 
with  offering  to  pay  Chas.  B.  Mayo,  of  Curtin,  Nicholas 
County,  W.  Va.  $1,000.00  if  he  would  vote  for  contestee, 
and  use  his  influence  to  secure  his  election  to  the  office  of 
Judge  of  the  Twelfth  Judicial  Circuit. 

Specification  2,  charges  the  contestee  with  offering  to  pay 
R.  L.  Mace,  of  Hackers  Valley,  Webster  County,  $2500  for 
the  same  purpose;  specification  3,  charges  the  contestee  of 
paying  to  Marion  Mick,  $500.00,  for  his  influence  in  secur- 
ing his  election;  the  other  specifications  charge  the  contestee, 
either  by  himself  or  his  agent,  of  paying  to  various  persons, 
naming  them,  or  offering  to  pay  said  parties,  certain  specific 
sums  of  money,  named  in  the  specification;  and  the  specifi- 
cations close  with  the  allegation  that  contestee  "by  the  use  of 
said  money  and  means  aforesaid  for  the  purpose  of  corrupt- 
ing and  influencing  the  voters  of  said  Circuit  at  said  election, 
you  have  disqualified  yourself  to  hold  said  office."  The  con- 
testee in  his  reply  does  not  deny  the  use  of  money,  either  by 
himself  or  his  agent  in  securing  his  election,  but  simply  tra- 
verses each  specification  by  way  of  denial. 

He  admits  paying  to  L.  H.  Kelly  $500.  the  amount  assessed 
by  the  campaign  committee  of  Braxton  County,  against  him. 
If  he  could  pay  this  campaign  committee  $500,  in  Braxton 
County  with  which  to  secure  his  election,  why  could  he  not 
pay  all  his  campaign  committees  in  his  circuit  $5,000  each,  or 
any  sum  necessary  to  corrupt  the  voters  of  the  entire  circuit? 
To  say  that  these  si)ecifications  do  not  give  the  contestee 
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notice  of  the  charges  a^inst  him  seems  to  me  to  be  a  trav- 
esty on  the  English  language. 

At  common  law  bribery  by  the  candidate  or  his  agents  to 
secure  his  election,  disqualified  him  from  holding  office.  6 
American  and  English  Encyclopedia  of  Law,  1st  Edition, 
page  364,  and  cases  there  cited;  Donley  v.  Washbuime^  Con- 
gfressional  Digest  of  Election  Cases  355;  Page  v.  Pierce^ 
same  book,  page  419;  Mitchell  v.  WaUh^  same  book,  page 
521. 

Contestee's  counsel  in  their  argument  admit  that  at  com- 
mon law  bribery  disqualifies  a  candidate  from  holding  the 
office.  Does  the  common  law  exist  in  West  Virginia?  I 
think  it  does.  The  Constitution  of  the  State,  section  21, 
article  8,  is  as  follows:  "Such  parts  of  the  common  law^ 
and  of  the  laws  of  this  State  as  are  in  force  when  this  article 
goes  into  operation  and  are  not  repugnant  thereto,  shall  be 
and  continue  the  law  of  the  State  until  altered  or  repealed 
by  the  legislature." 

At  common  law  the  candidate  being  guilty  of  bribery  in 
another  election  was  not  disqualified  from  holding  office. 

Section  4  of  chapter  7,  of  the  Code,  was  passed  to  correct 
this,  and  is  as  follows:  "No  person  convicted  of  treason, 
felony  or  bribery  in  an  election,  before  any  court  in  or  out 
of  this  State,  shall,  while  such  conviction  remains  unre- 
versed, be  elected  or  appointed  to  any  office,  under  the  laws 
of  this  State;  and  if  any  person  while  holding  such  office,  be 
so  convicted,  the  office  shall  be  thereby  vacated." 

Section  10  of  chapter  5  is  as  follows:  "If  any  i)erson 
who  is  a  candidate  for  any  office  under  the  constitution  and 
laws  of  this  State,  shall,  by  himself  or  another,  offer  to  give 
or  distribute  among  the  voters  any  intoxicating  drinks,  on 
the  day  of  election,  he  shall,  if  elected,  forfeit  his  office  and 
on  proof  of  the  fact  be  removed  therefrom,  and  if  any  per- 
son, whether  a  candidate  or  not,  offer  to  give  or  distribute 
any  intoxicating  drinks  to  any  voter  on  the  dav  of  an  elec- 
tion, he  shall  forfeit  not  less  than  $10.  nor  more  than  $50." 
These  sections  must  be  strictly  construed,  as  they  are  in 
derogation  of  the  common  law.  23  American  and  English 
Encyclopedia  of  Law  (1st  Edition),  page  387.  Cases  there 
cited.  1st  Kent's  Commentaries,  page  464,  Harrwan  v.  Leach 
4th  W.  Va.  383.     The  legislature  knew  that,  at  common  law. 
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a  candidate  or  his  agents  using  bribery  to  secure  his  election, 
disqualified  him  from  holding  office,  and  therefore  left  the 
common  law  just  as  it  was.  At  common  law  the  use  of  in- 
toxicating drinks  on  the  day  of  the  election,  did  not  dis- 
qualify. 

These  statutes  simply  enlarge  the  common  law,  making 
that  which  was  not  a  disqualification  at  common  law  a  dis- 
qualification, and  leaving  the  common  law  as  it  stood,  as  to 
bribery  by  the  candidate  to  secure  his  election.  There  is  no 
such  thing  as  repealing  the  common  law  by  implication,  as 
the  constitution  forbids  it  to  be  done  in  any  other  way  than 
by  an  act  of  the  legislature. 

It  is  the  policy  of  this  state,  that  all  elections  should  be 
fair.  The  use  of  money  by  either  candidate  for  an  office 
prevents  a  fair  election.  The  use  of  money  by  a  candidate 
against  his  opponent  is  a  fraud  upon  him.  Fraud  vitiates  all 
things,  wills,  deeds,  judgments,  decrees  and  elections^.  No 
one  should  be  permitted  to  hold  office  in  this  State  who  has 
obtained  the  same  by  fraud.  So  far  as  bribery  is  concerned, 
as  shown  above,  a  candidate  who  uses  bribery  in  his  election 
is  disqualified  from  holding  office. 

My  conclusions  are  that  the  specifications  are  sufficient, 
and  that  they  are  supported  by  the  law  applicable  to  this  case. 

In  the  opinion  of  the  majority  of  the  Court,  Judge  Jacobs 
undertakes  to  say  what  the  evidence  filed  in  the  case  proves. 
This  is  clearly  voluntary  on  his  part,  and  is  wholly  out  of 
place,  as  the  contest  was  decided  upon  the  demurrer  and 
motion  to  quash,  oflFered  by  the  contestee.  The  testimony 
was  not  read  upon  the  hearing  of  the  contest. 

In  view  of  the  specifications  of  contestant  and  the  answer 
and  admissions  of  contestee,  and  the  fact  that  the  contestee 
did  not  go  upon  the  witness  stand  to  deny  any  of  the  charges 
or  the  facts  alleged  against  him,  and  the  fact  that  the  contes- 
tant did  go  on  the  stand,  I  am  unable  to  see  how  Judge 
Jacobs  can  draw  his  conclusions  announced  by  him  upon  the 
merits  of  the  case,  which  I  decline  to  discuss  in  this  opinion. 
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CHARLESTON  

Bank  v,  Ohio  Valley  Furniture  Co.  ei     132 

Submitted  March  29,  1905.     Decided  April  25,  1905. 

1.  Negotiable  Instbuments — Innocent  PurcJiaser — Notice. 

A  party  who  takes  negotiable  paper  before  maturity,  for  a  valua- 
ble consideration,  without  knowledge  of  defect  of  title,  and  in  good 
faith,  obtains  indefeasible  title  thereto,  although,  at  the  time  of 
the  purchase,  he  had  knowledge  of  circumstances  which  were  suf- 
ficient to  excite,  in  the  mind  of  a  prudent  man,  a  suspicion  of  want 
or  defect  of  title,  and  was  grossly  negligent  in  taking  it.     (p.  629. ) 

2.  Negotiable  Fateh— Notice  of  Title — Duty  of  Assignee, 

In  the  absence  of  actual  or  constructive  notice  of  defect  of  title, 
fraud  or  other  circumstance  which  would  vitiate  the  title,  a  pur- 
chaser is  under  no  duty  to  make  inquiry  as  to  how  the  holder  of 
such  paper  acquired  it.  He  may  safely  rely  upon  the  possession 
of  the  holder  as  sufficient  evidence  of  title  for  the  purposes  of  a 
valid  contract  of  sale.     (p.  (J30.) 

3.  Nbgotiablb  Instbuments — Title  of  Purchaser — When  Chod. 

If  the  holder  of  such  paper  truly  inform  a  person  intending  to 
purchase  it,  that  he  has  no  title  to  it,  or  that  he  holds  it  in  the 
capacity  of  agent  for  the  maker  or  other  party  to  it,  and  after- 
wards a  sale  of  the  paper  is  effected  between  the  parties,  the  pur- 
chaser, under  the  hypothesis  first  stated  herein,  takes  no  title,  and, 
under  the  second,  his  title  depends  upon  the  authority  of  the  agent, 
actually  or  apparently  conferred,    (p.  631.) 

4.  Negotiable  Iitstbuments — Presumption  of  Ownership — Agent, 

An  agent  having  in  his  possession,  for  discount,  sale,  safekeeping 
or  other  purpose,  on  behalf  of  his  principal,  bills,  notes  or  other  paper 
belonging  to  his  principal,  indorsed  in  blank,  or  in  such  other  form 
as  to  permit  transfer  of  title  thereto  by  mere  delivery,  may  be 
regarded,  by  strangers  having  no  notice  of  the  agency  or  the 
capacity  in  which  such  paper  is  held,  as  the  owner  thereof,  and 
dealt  with  accordingly  in  respect  to  it.     (p.  634.) 

5.  Negotiable  Pafeb— Ao^ent  and  Agency, 

But,  if  in  such  case,  the  stranger  has  notice  of  the  fact  of 
agency,  his  dealings  and  transactions,  respecting  the  paper,  are 
governed  by  the  law  of  agency.  He  must  regard  the  paper  as  the 
property  of  the  principal  and  confine  his  dealings  with  the  agent, 
concerning  it,  within  the  scope  of  the  authority  of  the  latter, 
actually  or  apparently  conferred,     (p.  636.) 

6.  Negotiable  Papeb— Po««e««ton — Declaration  of  Vendor, 

One  who  has  destroyed  his  prima  facie  title  to  negotiable  paper, 
arising  from  the  fact  of  possession,  by  admitting  that  he  has  no  title, 
cannot  restore  it  by  a  mere  verbal  claim  that  he  has  since  obtained 
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title  or  the  right  to  discount  the  paper  for  his  own  benefit  A  pur- 
chaser who  is  put  on  inquir>'  by  sufficient  knowledge,  cannot  rely 
upon  information  imparted  by  one  whose  interests  it  is  to  deceive 
him.     (p.  638.) 

7.  Negotiable  Papeb — Agent — Agency  Presumed, 

A  bank  discounting  negotiable  paper,  with  knowledge  that  the 
person  from  whom  it  is  taken  holds  it  as  agent  only,  is  bound  to 
ascertain  the  extent  of  the  authority  of  the  agent;  but,  in  the  ab- 
sence of  knowledge  of  any  limitation  upon  the  authority  apparently 
conferred  by  the  principal,  it  may  rely  upon  such  apparent  authority, 
(p.  630.) 

8.  Negotiable  Papeb — Otonership  and  Agency  Incompatible, 

Absolute  ownership  of  a  thing  and  agency  respecting  it  in  the 
same  person  are  incompatible,  the  latter  being  merged  in  the  for- 
mer. Hence,  a  negotiable  note  in  the  hands  of  an  agent,  indorsed 
in  blank  by  the  principal,  cannot  be  regarded  by  a  stranger,  having 
notice  of  the  agency,  as  both  prirna  facie  proof  of  title  in  the  agent 
and  a  power  of  attorney,  conferring  upon  the  agent  all  the  power 
and  authority  that  are  incident  to  ownership,  but  he  may  deal 
with  the  agent  as  such  and  rely  upon  the  note  as  conferring  ap- 
parent authority  to  sell  it  and  receive  payment  on  behalf  of  the 
principal,     (pp.  635,  636.) 

9.  Agent  and  Aositot — Principal  Not  Bound,  When. 

A  principal  is  not  bound  by  any  act  of  his  agent  which  is  not 
within  the  scope  of  the  actual  or  apparent  authority  of  the  latter, 
(p.  (-30.) 

10.  Agent  and  Aobnot — Limitations  of  Agency, 

Every  agency  is  subject  to  the  legal  limitation,  that  it  cannot  be 
used  for  the  benefit  of  the  agent  himself  or  any  person  other  than 
the  principal,  in  the  absence  of  an  agreement  that  it  may  be  so 
used:  and,  as  this  is  matter  of  law  and  not  of  fact,  all  persons  must 
take  notice  of  it.     (p.  638.) 

11.  Pbincipal  and  Agent — Conversion   J>y  Agent— Knowledge  &y 
Purchaser, 

By  perverting  his  powers  to  his  own  personal  ends  and  purposes, 
an  agent  acts  in  excess  of  his  authority,  and  persons  who  know- 
ingly participate  in  such  act  of  perversion,  as  by  purchasing  the 
principal's  property,  with  knowledge  that  the  agent  intends  to 
convert  the  proceeds  to  his  own  use,  are  not  protected  by  the  au- 
thority conferred  upon  the  agent,     (p.  638.) 

12.  Pbincipal  and  AoETrr— Extent  of  Agency  Limited  fty  Naked 
Power, 

Naked  power  to  do  acts  for  another  negatives  all  authority  on 
the  part  of  the  agent  to  act  in  reference  to  the  principars  business 
for  the  benefit  of  any  one  other  than  the  principal,     (p.  639.) 
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Error  to  Circuit  Court,  Kanawha  County. 

Action  by  The  Merchants'  &  Manufacturers'  National  Bank 
against  the  Ohio  Valley  Furniture  Company  and  others. 
Judgment  for  plaintiff.     Defendant  brings  error. 

Revey*sed. 

Brown,  Jackson  &  Knight  and  Angus  W.  McDonald, 
for  plaintiffs  in  error. 

Price,  Smith  &  Spillman  and  J.  S.  Spencer,  for  defendant 
in  error. 

Poffenbarger,  Judge: 

The  Ohio  Valley  Furniture  Company,  a  corporation,  com- 
plains of  a  judgment  for  $2,625.96,  rendered  by  the  circuit 
court  of  Kanawha  county  on  the  21st  day  of  March,  1901, 
upon  a  negotiable  promissory  note  for  $2,500.00,  dated  May 
4,  1900,  si^ed  by  the  Ohio  Valley  Furniture  Co.  by  W.  B. 
Fuller,  its  treasurer,  countersigned  by  W.  B.  Shober,  presi- 
dent, payable  four  months  after  date  to  the  order  of  W.  B. 
Fuller,  without  off-set,  and  negotiable  at  the  Kanaw^ha  Valley 
Bank  at  Charleston,  West  Virginia.  On  the  back  of  the 
note  were  the  endorsements  in  blank  of  W.  S.  Walker,  W. 
B.  Shober,  J.  W.  Roche  and  W.  B.  Fuller,  all  stockholders 
and  prominently  concerned  and  interested  in  the  company. 
That  was  the  condition  of  the  note  before  it  was  negotiated. 
It  was  one  of  eight  or  ten  notes,  each  for  the  same  amount 
and  drawn  in  the  same  way,  which  during  the  year  1900, 
from  in  May  until  in  September,  were  delivered  by  said 
company  to  Arch  H.  Huston  of  Columbus,  Ohio,  as  agent  of 
said  Ohio  Valley  Furniture  Co.,  for  the  purpose  of  having  the 
same  discounted  and  remitting  the  proceeds  to  said  company. 
The  note  sued  on  here  was  discounted  by  the  Merchants  and 
Manufacturers  National  Bank  of  Columbus,  Ohio,  at  the 
request  of  said  Huston,  and  for  his  benefit,  and  his  endorse- 
ment follows  the  others  on  the  note.  Howard  C.  Park, 
cashier  of  said  bank,  was  examined  as  a  witness  for  the  de- 
fendant, and  testified  that  he  had  known  Huston  for  eighteen 
or  twenty  years,  and  was  on  good  terms  with  him;  that  Hus- 
ton had  an  account  at  his  bank;  that  he  discounted  the  note 
for   him  June    11,  1900;  that  prior  thereto  Huston  had  told 
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him  that  he  had  paper  that  he  wanted  to  use  for  the  Ohio 
Valley  Furniture  Co.,  which  was  endorsed  by  prominent 
stockholders  in  the  company;  that  Huston  wanted  him,  as 
cashier  of  the  bank,  to  discount  the  paper  for  the  company; 
that  he  supposed  Huston  was  representing  the  company  in 
that  behalf;  that  he  told  Huston  that  he  did  not  care  to  take 
the  paper;  that  he  had  such  conversation  with  Huston  both 
before  and  after  June  11th;  that  when  Huston  brought  him 
the  note  sued  on  here,  he  stated  ''that  it  was  his  own  matter 
and  an  accomodation  to  him;"  that,  as  Huston  was  a  cus- 
tomer at  witness's  bank  and  had  been  for  sometime,  witness 
naturally  took  the  paper;  that  witness  inferred  that  that  was 
a  piece  of  paper  that  had  been  sent  to  Huston  possibly  for 
discount  for  the  company;  that  he  did  not  know  that  it  was 
a  piece  of  paper  that  Huston  had  offered  to  him  before;  that 
Huston  told  him  he  had  secured  authority  to  discount  that 
piece  of  pai>er  for  himself;  that  when  Huston  told  him  he 
had  secured  authority  to  discount  the  paper  and  apply  the 
proceeds  to  his  own  purposes,  and  requested  witness  to  dis- 
count it  as  a  personal  favor,  he  did  so;  and  that  he  supposes 
he  knew  Huston  intended  to  apply  the  proceeds  to  his  own 
use.  In  addition  to  this,  the  testimony  of  Fuller,  Shober 
and  Roche  was  taken,  showing  that  Huston  was  only  an 
agent  for  the  company  for  the  purpose  of  having  the  notes 
discounted  and  remitting  the  proceeds  to  the  company,  that 
the  individuals,  whose  names  were  on  the  back  of  the  note, 
had  not  placed  their  signatures  there  as  joint  makers  or 
guarantors  but  simply  as  endorsers,  and  that  Huston  had  pro- 
cured for  them  the  discountiong  of  some  notes  and  had 
remitted  the  proceeds. 

The  defendants  pleaded  /u7  dSet  and  filed  a  special  plea, 
averring  the  agency  of  Huston,  notice  thereof  to  the  bank, 
Huston's  purpose  and  intent  to  keep  and  apply  the  proceeds 
of  the  note  to  his  own  use,  and  full  notice  and  knowledge  on 
the  part  of  the  bank,  of  said  purpose  and  intent,  at  and  be- 
fore the  time  the  note  was  discounted.  Plaintiff  offered  only 
the  note  and  notice  of  protest  as  evidence.  Then,  after  de- 
fendant's evidence  aforesaid  had  been  introduced,  plaintiff 
moved  the  court  to  exclude  it  and  the  motion  was  sustained, 
and  the  defendant  excepted.  Under  the  direction  of  the 
court,  the  jury  found  for  the  plaintiff,  a  motion  to  set  aside 
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the  verdict  was  overruled,  an  exception  was  taken  and  judg- 
ment was  then  rendered  for  the  plaintiff. 

The  vital  inquiry  here  is  whether  the  bank  is  a  harm  fide 
holder  of  the  note,  and  this  involves  consideration  of  legal 
principles  governing  commercial  paper,  including  certain 
branches  of  the  law  of  agency  which  enter  into  the  law  of 
negotiable  instruments,  and  are  applicable  to  dealings  and 
transactions  therein. 

Owing  to  the  peculiar  nature  of  such  paper,  possession  of 
it  is  evidence  of  title  thereto  in  the  possessor.  In  the  ab- 
sence of  knowledge  that  the  title  of  the  person  in  whose 
possession  such  paper  is  found  is  defective  or  invalid  for  any 
reason  and  of  such  facts,  importing  want  of  title,  as  cannot, 
in  the  exercise  of  fairness  and  good  faith,  be  ignored,  one 
who  purchases  from  the  holder  acquires  a  good  and  inde- 
feasible title  thereto,  however  defective  the  title  of  the  trans- 
ferrer may  have  been,  provided  a  valuable  consideration  was 
paid,  the  note  was  not  over  (hie  when  purchased  and  the 
purcliase  was  made  in  tlie  ordinary  course  of  business. 
Daniel  Neg.  Instr.  section  769^.  ''The  possession  of  a  bill  or 
note  which  is  payable  to  bearer  or  indorsed  in  blank  is  prima 
facie  evidence  of  ownership,  and  also  that  the  holder  re- 
ceived it  upon  a  valuable  consideration,  paid  therefor  in  the 
usual  course  of  trade  or  business."  Bank  v.  Siinvion-'i^  48 
W.  Va.  79.  "The  well  established  rule  of  law  is,  that  a  hona 
fide  holder  of  negotiable  paper,  who  purchased  it  for  value 
in  the  ordinary  course  of  business  before  maturity  and  with- 
out notice  of  facts,  which  impeach  its  validity  between  ante- 
cedent parties,  has  title  thereto  unaffected  by  such  facts  and 
may  recover  on  such  note,  although  as  between  such  ante- 
cedent parties  it  is  without  validity."  Bank  v.  Johyis^  22 
W.  Va.  520,  524;  Good  wan  v.  SIvdhouh,  20  How.  (U.  S.)  343. 

That  there  was,  in  this  instance,  a  purchase  in  the  usual 
course  of  business  and  for  a  valuable  consideration  is  unde- 
niable. These  requisites  in  the  transaction  are  not  disputed. 
But  it  is  denied  that  the  purchase  was  hoiia  fide^  and  this  de- 
fense is  predicated  upon  the  knowledge  of  the  bank  that  the 
person  from  whom  the  purchase  was  made  held  the  note  as 
agent  of  the  maker  for  the  purpose  of  discounting  it  for  the 
benefit  of  the  latter  and  remitting  to  him  the  proceeds  there- 
of,  and   the  further  fact  that  it  purchased   the  note  with 
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knowledge  of  intent  on  the  part  of  the  agent  to  convert  the 
avails  of  the  note  to  his  own  use  in  violation  of  the  trust. 

The  settled  law  of  the  country  now  is  that,  despite  sus- 
picion of  defect  of  title  or  the  knowledge  of  circumstances 
which  would  excite  such  suspicion  in  the  mind  of  a  prudent 
man,  or  gross  negligence  on  the  part  of  the  taker,  at  the 
time  of  the  transfer,  a  party  who  takes  a  negotiable  instru- 
ment before  it  is  due  for  a  valuable  consideration,  without 
knowledge  of  any  defect  of  title,  and  in  good  faith,  obtains 
a  good  and  indefeasible  title  thereto.  Murray  v.  Ldrdner^, 
2  Wall.  110,  121;  Goodman  v.  Ilarrey,  4  Ad.  &  E.  870; 
Goodman  v.  Sunonda^  20  How.  343;  Bank  v.  Neal,  22  How. 
96;  Swift  v.  Ti/Hon^  16  Pet.  1.  Mere  suspicion  of  want  of 
title  in  the  seller,  arising  out  of  knowledge  of  circumstances, 
calculated  to  excite  such  suspicion  will  not  affect  the  title  of 
the  purchaser,  nor  will  gross  negligence  on  his  part  have 
such  effect.  He  must  have  knowledge  or  the  equivalent  of 
knowledge — such  notice  as  makes  it  his  duty  to  ascertain  the 
truth. 

In  such  case  a  purchaser,  because  of  his  ignorance  of  vice 
in  the  paper  or  title  of  the  holder,  has  a  better  position  in 
respect  to  it  than  the  i)erson  from  whom  he  purchased  occu- 
pied. He  obtains  a  better  title  than  his  vendor  had,  and  he 
may  do  this  without  making  any  inquiries  as  to  how  or  when 
his  vendor  obtained  it.  The  circumstances  under  which  the 
paper  is  presented  may  be  such  as  excite  suspicion  as  to 
the  validity  of  the  title;  the  holder  may  l)e  an  entire  stranger; 
he  may  l)e  such  a  person  as  would  be  deemed  not  likely  to 
l>e  the  holder  of  such  paper  in  his  own  right;  it  may  te 
known  to  the  purchaser  that  the  holder  is  an  attorney  or  a 
broker  or  a  person  of  any  other  character  who  is  in  the  habit 
of  handling  such  paper  as  a  mere  agent  and  not  as  the  owner; 
yet,  a  valid  purchase  may  be  made  from  him  without  any 
inquiry  as  to  w'hether  the  paper  belongs  to  him  or  how  he 
came  by  it,  provided  the  purchaser  does  not  know  he  has  no 
title,  or  such  facts,  indicating  want  of  title,  as  are  sufficient 
to  put  him  on  inquiry.  9  Cyc.  956;  Bank  v.  Belting  Co.^ 
148  N.  Y.  628;  Gremmux  v.  Wheeler,  6  Tex.  515.  Daniel 
on  Negotiable  Instruments,  at  section  796,  deduces  from  the 
authorities  the  following  as  the  correct  rule  by  which  to 
determine  the  character  of  the  circumstances,  knowledge  of 
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which  will  defeat  the  title  of  the  purchaser:  "The  circum- 
stances must  Ije  so  pointed  and  emphatic  as  to  amount  to 
proof  of  mala  fiden  in  the  abstinence  of  inquiry,  or  such  as 
to  be  prima  fade  inconsistent  with  any  other  view  than  that 
there  is  something  wrong  in  the  title,  and  thus  amount  to 
constructive  notice.  In  other  words,  we  would  say  that  if 
the  circumstances  are  of  such  a  character  as  to  create  such  a 
distinct  legal  presumption  and  prima  facie  proof  of  fraud, 
or  of  some  equity  between  prior  parties,  it  would  operate  as 
legal  information  and  constructive  notice  to  the  transferee. 
This  rule  fixes  a  criterion  for  judgment  which  is  definite,  and 
seems  to  us  the  one  which  should  be  adopted.''  In  support 
of  his  text  the  autlior  cites  a  large  number  of  authorities 
which  seem  to  fully  sustain  his  position. 

The  basis  of  the  defense  here,  however,  may  fall  within  a 
different  principle.  The  defect  in  the  title  was  admitted  in 
the  first  instance  by  the  holder  himself.  When  the  note 
was  first  presented  for  discount,  he  made  no  claim  of  title. 
On  the  contrary,  he  frankly  stated  that  it  was  the  property 
of  the  maker  and  had  been  enti-usted  to  him  as  agent  for  the 
purpose  of  having  it  discounted,  and  thereby  destroyed  the 
presumption  of  title  which  arose  from  his  possession  of  the 
note.  Where  there  is  express  notice  of  want  of  title,  there 
is  no  occasion  for  reliance  upon  mere  known  circumstances 
from  which  want  of  title  might  have  been,  and,  in  the  exer- 
cise of  good  faith,  ought  to  have  been,  inferred.  ''In  order 
to  stand  upon  a  better  footing  than  his  transferrer,  tlie  holder 
must  acquire  the  instrument  without  notice  of  franil,  defect 
of  title,  illegality  of  consideration,  or  other  fact  which  im- 
peaches its  validity  in  his  transferer's  hands;  and  the  word 
'notice'  in  this  connection  signifies  the  same  as  knowledge. 
Knowledge  of  fraud  or  illegality  impeaches  the  hoiui  ^fide-s  of 
the  holder,  or  at  least  destroys  the  superiority  of  his  title, 
and  leaves  him  in  the  shoes  of  his  transferrer."  Daniel  Neg. 
Instr.  section  789.  ''It  is  (luite  certain  that  if  the  notice  or 
knowledge  of  the  transferrer's  defective  title  be  express,  it 
will  destroy  the  purchaser's  better  position;  for  if  he  is  actually 
informed  of  the  infirmity — as  when  he  is  told  by  the  maker 
that  it  is  without  consideration,  and  that  it  will  not  be 
paid — he  errs  willingly  if  he  perseveres  in  negotiating  for 
the  paper,  and  has  no  claim  whatever  for  peculiar  protec- 
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tion."  Id,  section  795.  An  illustration  of  this  principle  is 
found  in  JVarre/l  v.  Hudgii)^^  4  Munf.  496,  in  which  a  maker 
of  a  note  was  permitted  to  show,  against  the  assi^ee  thereof, 
by  way  of  defense,  that,  before  the  plaintiff  had  paid  any 
consideration  for  it,  the  defendant  had  notified  him  not  to 
take  it  or  to  pay  anything  for  it,  Ijecause  it  had  been  made 
without  any  consideration,  as  a  mere  accommodation  note 
and  that  the  maker  would  not  pay  it.  In  Hananer  v.  JaneJi^ 
12  Wall.  342,  recovery  on  negotiable  notes  was  defeated  by 
showing  that  the  holder  purchased  them  with  knowledge 
that  the  consideration  thereof  was  the  purchase  money  of 
goods  sold  in  aid  of  the  rebellion  or  sold  with  knowledge  that 
they  were  purchased  for  the  Confederate  States  government. 
In  Carson  v.  Smithy  8  Wend.  437,  recovery  was  defeated  by 
proof  that  the  note  sued  on  had  been  endorsed  for  the  accom- 
modation of  the  maker,  with  the  view  of  having  it  discounted 
at  a  bank  and  the  avails  api)lied  to  the  payment  of  certain 
demands,  for  which  a  third  person  stood  i)ound  as  surety  for 
the  maker,  and  had  l)een  delivered  to  the  surety,  who,  with 
knowledge  of  all  the  facts,  had  offered  it  foi-  discount  at  the 
bank,  where  discount  thereof  had  been  refused  and  where,  at 
the  request  of  the  surety,  it  had  been  protested  when  due. 
For  further  illustrations  see  SkUdltig  v.  Warren.  15  Johns. 
270;  lianl'  v.  JAyr/*,  6  Serg.  &  Rail,  537;  Ryland  v.  Broinu 
2  Head  (Tenn.)  270;  BraJn  v.  Henry,  71  Cal.  481;  CrampUm 
V.  Peril nx.  ()5  Md.  24;  Smith  v.  Bank,  74  Tex.  458;  Mace 
V.  Kenned u^  68  Mich.  389;  McXantara  v.  Gargett,  68  Mich. 
454;  Banl'  v.  Edhohn,  25  Neb.  742;  Joy  v.  Dlefendorf\  130 
N.  Y.  6;  Farthing  v.  Darh  11  N.  C.  243. 

Though  the  bank  was  thus  affected  with  notice  of  the 
status  of  the  paper  offered  and  of  the  nature  of  the  holder's 
title  and  his  powers  and  duties  respecting  it,  a  good  title 
might  have  been  acfiuired  but  for  what  subsequently  oc- 
curred. Had  not  Huston  admitted  his  agency,  the  bank 
would  have  been  justified  in  dealing  with  him  as  the  owner  of 
the  paper,  because,  for  aught  that  appeared  on  the  face  of  it, 
he  was  the  owner.  After  his  admission  of  the  fact  of  his 
agency,  he  could  still  have  passed  title  to  the  bank  as  agent 
and  received  the  money  no  doubt,  and  the  bank  would  not 
have  been  responsible  for  a  subsequent  misappropriation 
thereof.     Arno  v.  Bank,  18  S.  R.  786;  Shattucky,  Eldridge, 


Digiti 


zed  by  Google 


W.  Va.]     Bank  v.  Ohio  Valley  Furniture  Co.  633 

173  Mass.  165.  But,  under  the  general  principle  hereinbe- 
fore adverted  to,  knowledfje  of  the  fact  that  Huston  held  the 
paper  as  agent  only,  precluded  dealings  with  him  in  res|)ect 
to  it  on  the  basis  of  title  or  ownership  in  him.  It  is  difficult 
to  conceive  of  a  method,  by  which  notice  may  l)e  acquired, 
more  effectual  than  the  admission  of  the  imrty  himself  of  his 
want  of  title.  It  is  a  declaration  against  interest  and  to  be 
taken  strongly  against  him.  Had  the  principal  notified  the 
bank  of  the  fact  of  agency,  no  one  would  hesitate  to  say 
such  notice  woukl  have  precluded  dealings  with  the  agent  as 
the  owner.  But  this  woukl  not  have  been  conclusive.  The 
holder  might  have  controverted  it.  He  might  have  denied 
that  he  hekl  as  agent  and  asserted  his  title  to  the  property. 
His  own  admission  of  tlie  agency  was,  therefore,  more  i>otent 
evidence  of  the  fact  than  notice  from  the  maker  or  some  other 
source  would  have  Ijeen.  Knowledge  of  tliis  fact  made  it  the 
duty  of  the  bank  to  (jeal  with  him  as  agent  only  and  it  was 
bound,  at  its  peril,  to  know  the  extent  of  his  powers  as  agent. 
"If  the  agency  of  the  party  is  made  to  appear,  the  principal 
will  not  be  lx)und  beyond  the  authority  given.  And,  where 
the  holder  has  notice  that  the  party  acting  as  agent  is  such, 
he  is  lx)und  to  inquire  into  his  authority.''  Rand.  Com. 
Paper,  section  388;  CV/v//  r.  Hale,  15  W.  Va.  867.  This 
principle,  however,  so  far  as  it  relates  to  the  power  of  the 
agent  to  pass  title  and  receive  the  money,  in  the  absence  of 
any  misconduct  on  his  part,  is  unimportant,  for  the  reason 
that  it  does  not  apjKjar  that  any  limitation  had,  in  fact,  been 
imposed  ui>on  his  powers  in  this  respect.  He  was  authorized 
to  sell  the  paper  and  bound  to  account  for  its  proceeds. 
Power  of  sale,  in  the  absence  of  any  limitation,  embraces  the 
power  to  receive  the  proceeds  and  the  bank  could  have  paid 
the  money  into  his  hands  or  placed  it  to  his  credit.  These 
propositions  are  not  controverted. 

The  trouble  arises  out  of  the  disclosure  made  by  the  agent 
on  his  second  application  to  the  bank  to  discount  the  note. 
On  this  occasion  he  represented,  not  that  his  agency  had 
ceased,  or  that  the  paper  belonged  to  him,  but  that  he  had  se- 
cured authority  to  use  the  proceeds  of  the  note,  and,  in  view  of 
that  situation,  he  requested  the  bank  to  take  it  as  a  matter  of 
personal  accommodation  to  him,  and  it  did  so.  His  agency 
had  not,  at  that   time,  l)een  revoked.     He  was,  in  fact,  still 
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agent,  but  was  either  attempting  to  repudiate  his  character 
as  such  or  to  pervert  his  agency  to  purposes  jother  than  the 
business  of  his  principal,  for  which  alone  it  was  created,  and 
to  make  it  subserve  his  own  personal  ends.  Of  this  the  bank, 
by  its  own  admission,  had  notice;  but  it  takes  the  position 
through  its  counsel  here  that,  as  Huston  \s  title,  tested  by  the 
the  paper  itself,  was  complete  and  absolute,  his  verbal  rep- 
resentations were  immaterial  and  might  be  disregarded.  The 
argument  is  that,  as  he  held  the  papei,  his  possession  of  it 
was  not  only  j)runa  facie  evidence  of  title,  but  authorized 
him  to  dispose  of  it  for  any  purpose  he  saw  fit,  despite  his 
admission  of  title  as  agent  only.  Having  admitted  the  agency 
on  a  prior  occasion,  he  might  withdraw  that  and  make 
any  other  representation  he  might  wish  to  make  and  the  bank 
would  l>e  justified  in  relying  upon  it.  Whether  such  latitude 
on  the  part  of  an  agent  handling  negotiable  pai)er  is  al- 
lowed must  be  determined,  if  possible,  from  the  general 
principles  of  law  to  be  deduced  from  the  decided  cases  and 
gathered  from  juridical  opinion  expressed  V)y  the  courts  and 
law  writers. 

In  taking  this  position,  counsel  assume  that  the  note,  with 
its  endorsements,  constituted  the  evidence  of  the  authority 
of  the  agent,  and  was  tlic  eciuivalent  of  a  power  of  attorney, 
authorizing  any  disposition  of  the  note  which  the  agent 
might  see  fit  to  make,  even  the  conversion  of  it  to  his  own  us(% 
and  that  the  limits  of  his  powers  l)eing  thus  defined  and  pix?- 
sented  to  the  party  with  whom  he  was  dealing,  any  declara- 
tion to  the  effect  that  the  agency  was  more  limited  in  charac- 
ter than  it  appeared  to  l)e  did  not  preclude  him  from  after- 
ward assorting  and  exercising  his  authority  to  the  full  limits 
of  its  scope.  If  it  l)e  true  that  the  note  in  the  hands  of  the 
agent  constituted  a  power  of  attorney,  no  reason  is  perceives! 
why  he  might  not  l)e  permitted  to  exercise  all  the  powei^s 
conferred  by  it,  no  matter  what  declarations  he  might  make 
as  to  the  character  of  the  agency.  An  agent,  having  in  his 
possession  notes  of  his  principal  indorsed  in  blank,  may  sell 
them  or  pledge  them  for  his  own  debt  to  one  who  has  no  notice 
of  the  fact  of  agency.  Stut:-nia)i  v.  Payiw^  28  la.  17.  Accepted 
bills  of  exchange  drawn  on  the  principal  by  his  agent  and 
made  payable  to  the  order  of  the  agent,  to  the  end  that  he 
may  have  them  discounted   for  the  l>enefit  of  the   principal. 
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may  be  pledged  by  the  agent  to  secure  borrowed  money  for 
his  own  use,  provided  the  pledgee  has  no  notice  of  the  agency. 
Clement  v.  LereretU  12  N.  H.  317.  A  bank  having  in 
its  hands  for  safe  keeping  and  for  no  other  purpose,  negotia- 
ble bonds  of  its  customer,  may  pledge  them  to  an  innocent 
party.  Ehigllng  v.  Kohu  4  Mo.  App.  59.  A  broker  having 
notes  of  a  customer  in  his  hands  for  sale  for  the  benefit  of 
his  principal,  may  pledge  them  for  his  own  debt  to  one  who 
has  no  knowledge  of  the  character  of  the  holding.  Glorano- 
vieh  V.  Bank'^  26  La.  Ann.  15.  Bankers  to  whom  bills  are 
pledged  for  the  loan  of  money,  may  re-pledge  them  to  a  third 
person,  if  the  person  who  takes  them  from  the  bank  has  no  no- 
tice of  the  chamcter  in  which  they  are  held.  CoUIuhy,  Jlar- 
thiy  2  Esp.  520.  An  agent,  having  in  his  possession  a  negotiable 
note  belonging  to  his  principal,  may  make  a  binding  transfer 
of  it  to  an  innocent  third  party.  Ogden  v.  Marchand^  29  La. 
Ann.  61,  In  all  these  cases,  the  fact  of  agency  existed,  and 
cases  of  this  class  are  discussed  in  Randolph  on  Commercial 
Paper,  at  section  391,  under  the  head  of  Agency,  and  it  is 
there  said  that  ''The  hona  Jrde  holder  of  such  an  instrument  is 
not  subject  to  any  defense  arising  out  of  the  agent's  fraud  or 
want  of  authority."  It  is  to  be  observed,  however,  that  in 
none  of  these  cases  was  the  fact  of  agency  known  to  the  pur- 
chaser of  the  note.  He  did  not  deal  with  the  holder  on  the 
basis  of  agency  or  with  knowledge  of  any  agency.  He  dealt 
with  him  as  the  owner  of  the  paper.  Nor  is  this  relation  of 
the  parties  ignored  by  Mr.  Randolph,  for  he  says  in  the  same 
section,  "From  those  cases  the  rule  may  be  laid  down  that 
possession  carries  with  it  presumptively  the  ownership  and 
power  to  disi)ose  of  negotiable  paper,  payable  to  bearer  or  in- 
dorsed in  blank.''  To  this  proposition,  he  adds  the  one  pre- 
viously quoted  from  the  same  section  as  a  consistent  and  se- 
quential one.  When  the  party  luvs  possession  of  the  paper 
and  neither  the  fact  of  agency  nor  any  other  circumstance 
inconsistent  with  title  in  the  holder  is  known  to  the  other 
party,  he  may  deal  on  the  basis  of  ownership  although  there 
is  in  fact  an  unknown  agency.  He  may  take  good  title  de- 
spite this  indisjHitable  fact  of  w^hich  he  has  no  knowledge. 
These  cases  furnish  no  authority  for  the  position  that  the 
note  is  the  e(iuivalentof  a  power  of  attorney.  Ownership  of 
the  note  and  possession  thereof  in  the  capacity  of  agent,  are 
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inconsistent  thing^s.  Ownership  includes  of  course  all 
powers  of  control  and  disposition.  Agency  is  no  part  of 
this  but  is  a  new  and  distinct  thing  which  the  owner  raa^' 
create  out  of  it  and  in  respect  to  it.  If  the  holder  is  the 
owner  he  cannot  be  the  agent  of  himself  because  his  agency 
is  merged  in  his  ownership.  Had  the  fact  of  agency  been 
known  in  any  of  these  cases,  it  would,  therefore,  have  neg- 
atived the  possibility  of  ownership  in  the  holder  and  no 
dealings  could  have  been  had  with  him  on  the  basis  of  own- 
ership. Knowledge  of  the  fact  of  agency  destroys  the  ap- 
parent title  of  the  holder  and  the  intending  purchaser  must 
then  look  to  the  authority  of  the  agent.  That  one  having 
possession  of  negotiable  paper  has  only  prima  fax^le  title, 
lias  been  demonstrated  by  cases  already  cited,  relating  to  ac- 
commodation paper.  The  same  principle  certainly  allows  a 
man  to  part  with  a  title  by  admission  which  can  Ije  defeated 
by  proof.  The  note  cannot  be  considered  a  power  of  attor- 
ney, giving  sucli  authority  as  is  claimed,  for  the  power  would 
run  into  ownership,  a  status  which  negatives  the  character 
of  agency,  necessarily. 

''If  the  agency  of  the  party  is  made  to  appear,  the  princi- 
pal will  not  l)e  bound  beyond  the  authority  given.  And, 
where  the  holder  has  notice  that  the  party  acting  as  agent  is 
such,  he  is  bound  to  incjuire  into  his  authority."'  Kand. 
Commer.  Paper  section  388.  The  maker  by  constituting  the 
agency  and  intrusting  the  note  to  the  agent  in  such  form  that 
it  might  be  disposed  of  by  mere  delivery,  held  the  agent  out 
to  the  world  as  possessing  power  to  pass  the  title  to  it.  Up- 
on the  apparent  autiiority  with  which  the  principal  had  thus 
clothed  the  agent,  persons  dealing  with  the  latter  might  rely, 
if  they  had  no  notice  of  any  limitation,  upon  such  authority. 
''Private  instructions  to  a  general  agent  circumscribing  his 
power  will  not  avail  to  shield  the  principal  from  liability  to 
parties  dealing  with  him  in  ignorance  of  the  limitation.  But 
if  such  persons  ai-e  aware  of  the  instructions  the  principal  is 
not  bound.'"  1  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  994.  "A 
princii)al  may  confer  as  much  or  as  little  authority  as  he  sees 
fit  upon  his  agent,  and  he  may  also  impose  such  lawful  re- 
strictions and  limitations  upon  his  agent  as  he  may  deem 
proper,  and  such  restrictions  and  limitations  will  be  as  bind- 
ing upon  third  iiersons  who.  had  notice  of  them,  as  upon  the 
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agent  himself,  provided  the  principal  does  nothing  to  waive 
them;"  Lead  Pencil  Co.  v.  Wolfe,  30  Fla.  360.  The  law 
does  not  permit  an  agency  to  be  loaded  down  with  secret  in- 
structions inconsistent  with  the  authority  actually  or  appar- 
ently conferred,  but  if  a  stranger  dealing  with  the  agent 
knows  of  the  limitation,  he  has  no  cause  for  complaint,  and, 
in  this  respect,  there  is  no  difference  between  a  general  and  a 
special  agency.  1  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  994,  995. 
''If  limitation  of  the  agent's  authority  is  public,  or  known  to 
the  person  with  whom_  he  deals,  the  principal  will  not  be 
bound  if  the  agent  exceeds  his  authority;  but  if  such  limita- 
tion be  private,  the  agent  may  bind  his  principal,  although 
the  former  exceed  his  authority."  Bryant  v.  Moore,  26  Me. 
84,  (45  Am.  Dec.  96).  "If  the  shipper  of  goods  on  freight 
contracts  for  the  price  thereof  with  the  general  agent  of  the 
owner  of  the  vessel,  having  reason  to  know,  that  although  his 
agency  might  be  general,  yet  that  his  authority  was  re- 
stricted in  that  particular  instance,  the  shipper  cannot  claim 
to  have  the  terms  of  the  contract  fulfilled  as  against  the  prin- 
cipal of  such  agent."  Barnard  v.  Wheeler,  24  Me.  412. 
The  difference  between  general  and  special  agencies  in  the  law 
of  commercial  paper  is  stated  in  Daniel  on  Negotiable  Instru- 
ments, at  section  278,'  as  follows:  "Where  the  agency  is  spe- 
cially given  to  do  a  particular  thing,  the  agent  is  circumscribed 
within  the  limits  of  actual  authority;  but  where  the  agency 
is  general — as  that  of  a  bank  cashier,  for  instance — ^all  acts 
within  the  scope  of  that  general  authority  are  binding  on  the 
principal."  On  the  subject  of  limitation  of  authority,  this 
work  says,  in  the  next  sentence,  "And  if  he  seeks  to  avoid 
liability,  he  must  show  not  only  limitation  of  the  general 
authority,  but  also  that  the  party  dealing  with  the  agent  had 
notice."  Under  the  authority  conferred  upon  the  agent  in 
this  case  by  placing  the  note  in  his  hands,  ready  for  delivery 
to  a  purchaser,  he  could  have  passed  the  title  to  a  purchaser 
who  knew  that  he  was  acting  in  the  capacity  of  agent.  The 
purchaser  would  have  been  warranted  in  relying  upon  the 
apparent  authority  with  which  the  agent  was  clothed,  pro- 
vided he  knew  of  no  limitation.  Bank  v.  Real  Estate  Co,, 
150  Mo.  570. 

The  declaration  on  the  part  of  the  holder,  after  having  ad" 
mitted  the  agency,  that  he  had  secured  the  right  to  use  the 
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note  for  his  own  benefit,  calls  for  the  application  of  another 
principle  of  the  law  of  aijency,  which  is  a  limitation  imposed 
by  law  upon  the  power  of  every  agent,  general  or  special,  of 
which  all  persons  must  take  notice,  namely,  that  an  agent 
has  no  power  to  use  his  office  otherwise  than  for  the  benefit 
of  his  principal.  When  he  undertakes  to  exercise  it  for  a 
purpose  which  can  in  no  way  benefit  his  principal,  but  will 
benefit  himself  or  some  third  person,  he  places  himself  in  a 
position  in  which  the  law  determines  that  he  is  outside  of  the 
scoi)e  of  his  agency  and  the  person  who  deals  with  him  in 
such  position  will  not  be  heard  to  say  he  was  in  ignorance  of 
the  want  of  authority,  for  ignorance  of  law  excuses  no  man. 
It  is  of  the  very  essence  of  an  agency  that  it  shall  be  used  for 
the  benefit  of  the  principal.  Men  appoint  agents  to  subserve 
their  interests,  carry  on  their  business,  preserve  their  prop- 
erty, and  not  for  the  purpose  of  giving  it  away  to  others  and 
converting  it  to  their  own  use.  "If  one  who  is  known  to  Ije  an 
agent  for  the  negotiation  of  his  principal's  draft,  transfer 
the  draft  to  a  third  person  in  payment  of  the  agent's  debt, 
that  person  will  acquire  no  title  to  the  draft,  however  honest 
his  actual  intention  may  l^e.  The  declarations  of  an  agent, 
although  accompanying  his  acts,  constitute  no  evidence  of  the 
extent  of  his  authority.  *  *  *,  *  li  k  trans- 
action tetween  an  agent  and  another  person  be  entire,  and 
l)e  known  to  such  other  person  to  be  a  breach  of  trust  on  the 
part  of  the  agent,  the  principal  is  not  bound  at  all,  although 
some  portions  of  the  transaction  might,  if  standing  alone, 
have  been  within  the  agent's  power  and  duty."  Dowden  v. 
Cri/de/\  55  N.  J.  L.  329.  The  reasons  underlying  these  legal 
propositions  are  stated  in  the  opinion  in  the  case  just  cited  as 
follows:  "It  is  a  universal  principle  in  the  law  of  agency 
that  the  powers  of  the  agent  are  to  be  exercised  for  the  ben- 
efit of  the  principal  and  not  of  the  agent  or  third  parties. 
Persons  dealing  with  one  whom  they  know  to  be  an  agent 
and  to  be  exercising  his  authority  for  his  own  benefit,  acquire 
no  rights  against  the  principal  by  the  transaction.  Such  a 
transaction  is  usually  and  perhaps  properly  spoken  of  by  the 
courts  as  fraudulent,  but,  however  honest  the  intention  of  the 
parties,  the  agent's  act  is  invalid  merely  because  the  circum- 
stances known  to  both  prove  it  to  be  ultra  vires.''^  Tiedman 
on  Commer.  Paper,  section  92,  says:     "It  is  implied  in  every 
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agency,  in  the  absence  of  express  evidence  to  the  contrary, 
that  the  power  of  the  agent  is  to  be  exercised  for  the  benefit 
of  the  principal,  and  not  for  his  own  private  advantage." 
This  principle  was  applied  by  the  Supreme  Court  of  Virginia 
in  Stahihaoh  v.  Bank  of  Virginia^  11  Grat.  269,  in  which, 
after  stating  the  nature  of  the  agent's  powers,  the  court  held 
as  follows:  "A  party  dealing  with  the  agent,  with  knowl- 
edge or  means  of  knowledge  that  under  such  a  power  he  is 
endorsing  the  name  of  his  principal  for  his  own  benefit,  is 
not  entitled  to  recover  from  the  principal."  In  Stain^r  v. 
TyHeri^  3  Hill  (N.  Y.)279,  the  rule  is  declared  in  this  language: 
'*The  naked  power  to  do  acts  for  and  in  the  name  of  the  prin- 
cipal, negatives  all  authority  on  the  part  of  the  attorneys  to  act 
for  the  benefit  of  any  one  besides  the  principal;  and  persons 
dealing  with  the  attorney,  as  such,  are  bound  to  notice  this 
limitation."  Other  cases  illustrating  the  rule  are  Bank  v. 
Aymar,  3  Hill  (N.  Y.)  262;  Smkleij  v.  Tnnno,  1  Brev.  (S. 
C.)  256;  Ilolden  v.  Dumnt,  29  Vt.  184;  Odiorne  v.  Maxey, 
13  Mass.  178;  Bank  v.  Studley,  1  Mo.  App.  260.  Most  of 
these  are  cases  in  which  the  agent  pledged  or  sold  the  paper 
in  payment  of  his  own  debt,  so  that  the  third  party  dealing 
with  him  derived  a  peculiar  benefit  from  the  unauthorized 
transaction.  This,  however,  does  not  seem  to  be  the  reason 
for  denying  validity  of  title  in  such  purchaser.  It  seems  to 
stand  upon  the  want  of  authority  in  the  agent  to  exercise  his 
powers  for  his  own  benefit  or  for  the  benefit  of  anybody  ex- 
cept his  principal.  Knowledge  of  this  i)erversion  of  author- 
ity on  the  part  of  the  purchaser  is  necessary  to  the  invalid- 
'ity  of  his  title,  of  course.  But  when  he  does  have  such  knowl- 
edge, he  is  bound  to  know  the  want  of  authority  in  the  agent 
to  so  use  his  powers.  In  the  case  of  Dimden  v.  Cn/der^  the 
purchaser  was  not  a  creditor  of  the  agent.  He  took  the  draft 
in  exchange  for  $2,060.00  in  cash  and  a  diamond  necklace 
valued  at  $1,100.00.  There  was  no  advantage  in  the  trans- 
action to  the  purchaser  except  a  possible  profit  on  the  neck- 
lace and  the  discount  of  forty  dollars  allowed.  In  Trmt  Co. 
V.  Abbott^  4  N.  J.  L.  257,  the  agent  held  a  power  of  attor- 
ney, authorizing  him  to  sign  the  principal's  name  to  any 
pai)er  or  papers,  notes,  &c.  He  drew  a  note  in  his  own 
favor  and  signed  the  principal's  name  by  himself  as  agent 
and  sold  it  to  the  defendant. 
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In  the  action  on  the  note,  the  court  held  that  the  power 
did  not  justify  the  sig^iing  of  such  documents  as  were  de- 
scribed in  it  for  purposes  outside  of  the  principal's  business 
and  that  the  burden  was  upon  the  plaintiff  to  show  that  he 
was  a  bona  fide  holder,  for  value,  before  maturity.  In  stat- 
ing the  reason  for  the  rule,  the  court  said:  "But  in  which- 
ever form  the  instrument  was  delivered,  it  did  not  justify  the 
signing  of  notes  for  purposes  outside  of  the  principal's  busi- 
ness. The  note  in  suit  was  not  given  for  such  a  purpose,  but 
was  put  forth  for  the  personal  benefit  of  the  attorney,  who 
converted  its  proceeds  to  his  own  use.  It  was  therefore 
issued  under  an  apparent  authority,  but  in  fraud  of  the  prin- 
cipal." The  court  reversed  the  judgment  in  favor  of  the 
plaintiff  because  the  evidence  did  not  show  when,  from  whom, 
and  under  what  circumstances,  the  attorney  had  received  the 
money.  The  same  principle  was  enunciated  and  applied  by 
this  Court  in  ^oA/*Jo^/^A  v.  Ea^presn  Co,^  50  W.  Va.  148- 
See  also  Exprean  Co,  v.  Trego^  35  Md.  47.  This  is  a  heavy 
penalty  to  visit  upon  the  bank,  but  nothing  worse  than 
would  have  l)efallen  it  had  any  other  limitation  upon  the 
agent's  power  been  disregarded.  Other  instances  of  such 
I^enalties,  consequent  upon  non-observance  of  legal  rights, 
are  to  l)e  found  all  along  the  beaten  highway  of  tlie  admin- 
istration of  the  law.  Take  one  who  pays  full  value  for 
property,  knowing  the  sale  is  made  to  defraud  credit- 
ors. He  loses  everything,  while,  if  the  same  sale  had  been 
made  to  a  person  ignorant  of  the  intent,  it  would  have  been 
valid. 

On  the  basis  of  an  assertion  of  title  to  the  note  and  repu- 
diation of  the  agency,  by  the  representation  of  right  to  use 
the  money,  the  case  stands  no  better.  If  Huston  had  no  title 
under  the  paper,  taken  in  connection  with  his  former  repre- 
sentation of  agency,  the  bank  had  no  right  to  rely  upon  his 
mere  verbal  assertion  of  title.  Title  to  property  cannot  be 
acquired  in  that  way.  Having  knowledge  of  a  fact,  sufficient 
to  put  it  upon  inquiry,  at  least,  the  admission  of  agency,  the 
bank  was  bound  to  make  a  prox)er  inquiry,  and  this  require- 
ment could  not  l)e  satisfied  by  an  inquiry  directed  to  the 
party  whose  interest  it  would  be  to  misinform  as  to,  and 
deny,  the  very  fact  sought  for.  7  Cyc.  942;  Carter  v.  Leh- 
iiuui,  90  Ala.  126. 
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Foi  the  error  of  the  court  in  excluding  the  defendant's 
evidence  and  directing  a  verdict  for  plaintiff,  the  judgment 
must  be  reversed,  the  verdict  set  aside,  and  a  new  trial 
allowed  and  the  case  remanded. 


CHARLESTON 

Chesapeake  &  Ohio  Ry.  Co.  v.  Deepwater  Ey.  Co.  et  al. 

Submitted   March  28,  1905.     Decided  April  25,  1905. 

1.  Railboads — Right  of  Wau— Condemnation  Proceedings, 

Land  covered  by  a  location  for  the  purposes  of  its  road,  made  by 
a  railroad  company,  and  acquired  by  it  by  purchase  from  the  land 
owner,  may  be  taken,  under  the  power  of  eminent  domain,  by 
another  railroad  company  which  has  made  an  earlier  location  of  its 
road  on  the  same  land,  but  the  company  owning  the  land  by  pur- 
chase, may  defeat  the  condemnation  proceeding  by  showing  that 
its  location  upon  the  same  was  first  made.    (p.  650.) 

2.  Railboads — Right  of  Way — Priority  of  Location  Oovems, 

As  between  rival  railroad  companies,  claiming  the  same  location, 
priority  of  location  in  point  of  time  gives  superiority  of  right  to 
the  use  of  the  land,  covered  by  the  location,  for  railroad  purposes, 
(p.  660.) 

3.  Bjulboah^— Eminent   Domainr— Rights   of  Railroad   First   Lo- 
cated. 

Location  of  a  railroad,  within  the  legal  definition  of  the  terms,  is 
a  proceeding  in  the  exercise  of  the  power  of  eminent  domain, 
amounting  to  an  appropriation  of  the  particular  place  selected  for 
the  site  of  the  road,  as  against  all  persons  except  the  owner  of  the 
land,  and  a  person  who  may  have  perfected  a  prior  location  there- 
on; and  as  to  the  land  owner,  it  gives  a  right  to  acquire  his  title  by 
purchase  or  further  exercise  of  the  power  of  eminent  domain,  para- 
mount to  that  of  a  company,  claiming  under  a  subsequent  loca- 
tion,    (p.  652.) 

4.  Railboads — Maps  and  Profiles  Not  Necessary  to  Location. 

Neither  the  filing  of  a  map  and  profile  of  the  proposed  road,  nor 
the  commencement  of  condemnation  proceedings  is  an  essentia^ 
step  in  making  such  location.  Both  may  be  deferred  until  after  the 
location  is  perfected,     (p.  666.) 

5.  Railboads — Maps  and  Survey Sj — When  Effective, 

A  mere  survey  made  by  the  engineers  of  the  company,  not  adopted 
or  determined   upon  by  the  corporation  itself,  by   act   of  its  board 
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ot  directors,  as  the  location  of  its  road,  is  not  an  appropriation 
or  location,  giving  priority  of  right  as  against  third  persons,  (p. 
667.) 

6.  Railboads — Location — What  Sufficient. 

A  survey  staked  out  upon  the  ground,  as  a  center  line,  a  prelim- 
inary line,  or  an  actual  location,  whether  delineated  on  paper  or 
not.  if  adopted  by  the  corporation  as  aforesaid,  is  a  suflBcient  loca- 
tion,    (p.  667.) 

7.  Railboads — Rival  Companies— Location —  What  Sufficient  as  Be- 
,      tween. 

A  location  as  between  rival  companies  need  not  be  exact  as  to  the 
width  of  the  right  of  way  claimed  or  other  matters  of  mere  detail. 
If  the  site  intended  to  be  held  is  substantially  shown,  the  location 
is  sufficient,     (p.  667.) 

8.  Railboads — When  Surveys  May  Be  Adopted  hy, 

A  survey,  made  by  promoters  of  a  railroad  corporation  for  its 
purposes,  before  the  company  is  incorporated,  or  by  an  existing  rail- 
road company,  for  an  extension  of  its  road,  before  filing,  in  the 
office  of  the  secretary  of  state,  a  certificate  of  extension  as  required 
by  section  65  of  chapter  54  of  the  Code,  may  be  adopted  as  a  loca- 
tion, after  incorporation  or  the  filing  of  the  certificate  as  the  case 
may  be.     (p.  667.) 

0.     Railboads — Rival    Companies — Seizure    of   Location    in    Qood 
Faith. 

If  acting  in  good  faith  and  diligently  prosecuting  the  enterprise 
it  professes  to  have  undertaken,  the  construction  of  its  road,  a  rail- 
road corporation  may  sieze  and  hold,  as  against  a  rival  company, 
by  location  thereon,  land  on  any  part  of  its  proposed  route,  with- 
out having  made  a  survey  of  its  entire  road,    (p.  667.) 

10.  Railboads — Location — Evidence  of  Location. 

Though  not  the  only  mode  of  adopting  a  survey  so  as  to  make  it 
a  location,  the  filing  of  a  map  of  it  in  the  office  of  the  secretarj-  of 
state,  by  order  of  the  board  of  directors  of  the  company,  is  prima 
facie  proof  of  such  adoption      (p.  667. ) 

11.  Railboads — Location — Evidence. 

The  mere  filing  of  such  plat  in  such  office,  without  proof  that  it 
was  authorized  by  the  corporation,  is  not  evidence  of  an  adoption 
of  the  survey  shown  by  it.     (p.  667.) 

12.  Railboads — Location — Adoption   hy  Directors  Necesstury — Acts 
of  Agents. 

A  location  can  be  made  only  by  act  of  the  corporation  through 
its  board  of  directors,  but  acts  done  by  agents  under  the  orders  of 
the  board  of  directors,  for  the  purpose  of  claiming  and  holding  a 
location  designated  by  the  board  as  such,  are  evidence  of  intent  on 
the  part  of  the  board  of  directors  to  claim  and  hold  such  location, 
(p..  668.) 
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13.  Railroads — Construction  of   Resolution — Extrinsic  Evidence—  Parol 
Testimony. 

To  aid  in  ascertaining  the  true  meaning  and  purpose  of  a  resolu- 
tion passed  by  the  board  of  directors  of  a  corporation,  the  terms 
of  which  are  not  certain  and  definite,  resort  may  be  had  to  the 
circumstances  under  which  it  was  passed,  the  situation  of  the  com- 
pany, the  object  of  the  resolution  and  the  meeting  at  which  it  was 
passed,  and  the  contemporaneous  and  subsequent  conduct  of  the 
corporate  authorities  in  respect  to  it,  and  parol  evidence  is  admissi- 
ble in  applying  descriptive  terms  used  to  the  subject  matter.  ( p. 
672.) 

14.  Railroads — Action   of  Stockholders     and    Directors   Prima    Facie 
Evidence  of  lA)catUm, 

A  railroad  company  having  caused  to  be  surveyed  a  portion  of 
the  route  of  a  contemplated  extension,  the  right  to  make  which 
had  not  been  obtained  by  compliance  with  the  statutory  regu- 
lations, and  perceiving  the  intention  of  a  rival  company  to  seize  part 
of  the  location  so  surveyed,  hastily  held  a  meeting  of  the  stock- 
holders at  which  maps  of  the  surveys,  not  as  yet  filed  as  required 
by  law.  were  produced  and  examined,  and,  after  an  examination 
of  the  maps,  passed  a  resolution,  authorizing  the  extension,  direct- 
ing it  **io  be  located  on  the  most  practical  route  as  shown  on  the 
maps  and  profiles  filed  as  required  by  law,"  and  ordering  certain 
persons  "to  make  the  necessary  filings  as  required  by  law  as  fast 
as  the  same  may  be  prepared."  On  the  same  day  and  immediately 
afterwards,  the  directors  held  a  meeting,  and,  with  the  said  reso- 
lution of  the  stockholders  and  the  maps  before  them,  passed  a 
resolution,  authorizing  and  directing  the  chief  engineer  of  the 
company  '*to  carry  out  the  surveys  and  extensions  of  same  as  au- 
thorized by  the  stockholders  in  the  meeting  of  this  date  and  to 
do  all  things  further  that  may  be  necessary  for  carrying  out  said 
resolution,"  and  directing  filings  to  be  made  "as  fast  as  the  same 
may  be  prepared."  At  the  earliest  possible  moment  after  the  ad- 
journment of  the  meeting  of  the  directors  and  on  the  same  day, 
the  resolution  of  extension  and  the  maps  as  far  as  made,  were 
filed  in  the  office  of  the  secretary  of  state.  Held,  That  the 
references  in  the  resolutions  to  maps  included  those  already  made, 
and  that  the  act  of  ordering  them  filed  is  prima  facie  proof  of 
adoption  of  the  surveys  shown  on  them.     (p.  670.) 

15.  Private   Corporations — Evidence — Books    and  Records   as    Evi- 
dence. 

Books  and  records  of  a  private  corporation  are  not  admissible 
evidence  in  its  favor  in  a  controversy  between  it  and  a  stranger, 
respecting  title  to  property  or  other  right  directly  in  issue  between 
them,  to  prove  that  the  acts  therein  recited  were  performed,  at  the 
time  and  in  the  manner  therein  stated,  except  as  memoranda  in 
connection  with  the  oral  evidence  of  witnesses  who  testify  from 
their  personal  knowledge  as  to  such  transactions,     (pp.  685,  688.) 


Digiti 


zed  by  Google 


644  C.  &  O.  K'Y  Co.  i\  Deepwater  R'Y  Co.  [57 

10.    Private  Corpokations—  W7ie?i  Bmkn  and  Hettvlutiotm   Admitted  as 
Evidence, 

After  proof  in  such  case,  by  competent  evidence,  that  certain 
corporate  acts  were  performed  and  written  memorials  thereof  made 
in  the  form  of  resolutions  or  otherwise,  the  books  and  records  of 
the  corporation  are  admissible  to  identify  and  prove  the  character 
and  terms  of  such  instruments,    (p.  688.) 

17.  Railkoadb. 

A  claim  of  priority  of  location  by  one  railroad  company  against 
another,  set  up  in  a  condemnation  proceeding,  is  the  assertion  of  a 
right  against  a  stranger  to  such  corporation,  and  the  records  of  the 
respective  litigating  corporations  are  not  evidence  in  their  favor 
except  to  the  extent  and  for  the  purposes  above  stated,     (p.  891.) 

18.  Railroads — Compeimationfor  ImprovemenU. 

A  railroad  company  is  not  entitled  to  compensation  for  improve 
ments  made  by  it  on  property  upon  which  it  has  entered,  pending 
its  proceeding  to  condemn  the  same,  upon  the  reversal  of  the  final 
judgment  in  its  favor,  subsequently  obtained  in  the  action,  and  an 
adjudication  against  its  right  to  condemn  the  land.    (p.  G9o.) 

19.  Railroads  -  Rital  Condemnati^m  Proceedings^  Pr  act  in. 

In  such  case,  upon  reversing  the  judgment,  and  ascertaining 
that  the  action  cannot  be  maintained,  the  appellate  court  will 
order  restitution  to  the  land  owner  of  the  possession  of  the  prem- 
ises and  remand  the  case  with  leave  to  the  plaintiff  in  error  to  sue 
out  a  writ  of  possession,  and  a  direction  to  dismiss  the  action  with 
costs,  after  the  atfectuation  of  such  restitution,    (p.  698.) 

20.  Quaere. 

Quaere,  When  one  internal  improvement  company  has  been 
erroneously  adjudged  to  have  the  right  to  condemn  and  lakeland 
belonging  to  another  such  company,  may  the  plaintiff  be  stayed 
from  taking  possession  thereof  by  an  order  of  supernedean  or  other 
process,     (p.  697.) 

Error  to  Circuit  Court,  Raleigh  County. 

Action  by  the  Chesapeake  &  Ohio  Railway  Company 
against  John  L.  Trail  and  others.  Judgment  for  plaintiff, 
and  the  Deepwater  Railway  Company  brings  error. 

Secerned, 

A.  N.  Campbell  and  Brown,  Jackson  &  Knight,  for 
plaintiff  in  error, 

SIMMS  &  Enslow  and  W.  P.  Hubbard,  for  defendant  in 
error. 
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POFFENBARGER,  JuDGE: 

Although,  in  form,  a  proceeding  by  one  railroad  company, 
to  condemn,  for  its  road  bed,  a  strip  of  land  owned  by  an- 
other railroad  company,  which  purchased  said  land  for  its 
road  bed,  this  case  is  in  realty  a  controversy  between  said 
railroad  companies  over  the  question  of  priority  of  right  to 
appropriate  the  strip  of  land  in  question;  and  calls  for  settle- 
ment of  the  principles  governing  the  rights  of  rival  com- 
panies contending  for  the  same  location  for  their  respective 
roads. 

The  conflict  is  between  a  branch  line  of  the  Chesapeake  and 
Ohio  Railroad,  called  the  Piney  Creek  Extension,  commencing 
at  Prince  Station  on  the  main  line  and  on  New  River  and  run- 
ning for  several  miles  up  Piney  Creek  and  its  branches  and 
thence  across  the  divide  to  the  waters  of  the  Guyandotte  River; 
and  an  extension  of  the  Deepwater  Railway,  commencing  at 
Glen  Jean  on  I^oup  Creek,  another  branch  of  the  New  River, 
and  not  far  from  Piney  Creek,  and  running  across  the  divide  to 
the  waters  of  the  Guyandotte  River,  and  thence  across  the 
mountains  to  the  Bluestone  River.  The  point  of  conflict  is 
a  place  called  Jenny's  Gap  on  the  ridge  between  the  waters 
of  New  River  tributaries  and  those  of  Guyandotte  River 
branches.  There  is  space  for  two  locations  through  this  gap, 
but  the  one  in  question  is  preferable  to  the  other. 

The  main  line  of  the  Chesapeake  and  Ohio  Railway  Com- 
pany from  Richmond,  Virginia,  to  the  Ohio  River  was  com- 
pleted in  the  year  1873,  and,  since  that  time,  branch  lines, 
as  feeders  to  it,  running  up  many  of  the  tributaries  of  Kana- 
wha and  New  Rivers  into  the  rich  coal  and  timber  regions  of 
that  section  of  the  state,  have  been  built.  Few,  if  any,  of 
these  branch  or  lateral  roads  exceed  fifty  miles  in  length, 
and  most,  if  not  all,  of  them  have  been  constructed  and  oper- 
ated under  the  original  articles  of  incorporation,  by  authority 
conferred  by  section  69  of  chapter  54  of  the  Code,  which 
provides  that:  "Any  railroad  company  organized  under  this 
chapter,  may  build  and  construct  lateral  and  branch  roads, 
or  tramways,  and  of  any  gauge  whatever,  not  exceeding  fifty 
miles  in  length  "  &c.  In  the  exercise  of  the  privilege  con- 
ferred by  this  statute,  the  Piney  Branch  of  the  road  was  sur- 
veyed in  the  years  1898  and  1899,  and,  in  the  following  year. 
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alx)ut  fourteen  miles  of  it,  reaching  a  place  called  Raleigh 
Station,  about  three  miles  from  Raleigh  Court  House,  was 
completed.  From  this  point,  the  survey  of  1899,  followed 
Piney  Creek,  in  a  southwesterly  direction,  to  the  mouth  of 
Soak  Creek,  then,  this  branch  of  it  in  the  same  direction  for 
a  short  distance,  and  then  crossed  a  dividing  ridge  to  the 
Winding  (iulf,  a  tributary  of  the  Guyandotte  River,  which 
it  followed  to  its  mouth  and  then  the  Guyandotte,  in  the 
same  general  direction,  almost,  or  quite,  to  Pineville.  After- 
wards, l)ut  in  the  same  year,  another  survey,  preliminary  in 
character,  of  part  of  this  route  was  run  on  a  different  loca- 
tion. Instead  of  crossing  the  divide  from  Soak  Creek  to 
Winding  Gulf,  it  followed  Soak  CVeek  to  its  head  in  a  more 
westerly  direction  and  crossed  the  dividing  ridge  to  Slab 
Fork  of  the  (iuyandotte,  and  followed  it  in  a  southwesterly 
direction  for  some  distance  and  then  in  a  southerly  direction 
until  it  connected  with  the  first  line  at  the  Guyandotte.  Tliis 
last  line  ran  much  nearer  to  Jenny's  Gap  than  the  first  one. 
The  Slab  Fork  survey  seems  to  have  been  merely  prelimi- 
nary, without  projection  of  location  or  recordation  of  plat, 
but  the  Winding  (iulf  location  was  projected,  and  that  part 
of  it  which  crosses  the  divide  from  Soak  Creek  to  Winding 
Gulf,  a  distance  of  about  four  miles,  was  actually  located, 
that  is,  the  proposed  right  of  way  was  staked  off  on  the 
ground  as  well  as  delineated  on  a  plat.  The  map  of  this  pro- 
jected Winding  (lulf  location  was  filed  in  the  office  of  the 
secretary  of  state. 

The  original  certificate  of  incorporation  of  the  Deepwater 
Railway  Company,  l)earing  date  January  28,  1898,  calls  for 
a  route  from  Deepwater  on  the  Kanawha  River  up  Lower 
Ijoup  Creek,  thence  across  the  divide  and  down  White  Oak 
Creek  to  its  mouth  at  Dunloup  Creek  at  or  near  the  village 
of  Glen  Jean.  Pearly  in  the  year  1902,  conceiving  the  idea 
of  an  extension  of  this  line  in  a  southerly  direction  through 
the  coal  fields  of  West  Virginia  and  tnence  to  the  sea  board, 
preliminary  surveys  for  such  extension  were  ordered.  The 
engineer  first  commenced  at  Glen  Jean  and  crossed  the  divide 
to  Piney  Creek  which  he  followed  to  its  source  in  the  Flat 
Top  Mountain,  and  then  crossed  the  mountain  to  the  waters 
of  Camp  Creek  which  he  follow^ed  to  Bluestone  River.  About 
the  first  of  April,  1902,  he  was  ordered  to  make  another  sur- 
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vey  by  a  different  route  farther  west,  through  Jenny's  Gap 
and  Clarke's  Gap,  in  order  to  reach  better  coal  territory. 
The  route  first  examined  was  east  of  the  Chesapeake  and 
Ohio  Winding  Gulf  route.  The  other  is  west  of  it.  In- 
stead of  going  back  to  Glen  Jean  and  making  the  examina- 
tion of  this  last  route  from  that  point,  the  engineer  commenced 
at  Clark's  Gap,  near  the  southern  end  of  the  route,  on 
the  30th  day  of  July,  and  ran  about  a  mile  toward  the  Blue- 
stone  River  down  Widemouth  Creek.  Then  going  back  to 
Clark's  Gap  he  started  north,  down  Barker's  Creek  to  the 
Guyandotte  River,  thence  up  the  Guyandotte  River  to  the 
mouth  of  Slab  Fork,  thence  up  Slab  Fork  to  the  mouth  of 
T^w^  Gap  Branch  toward  Jenny's  Gap.  At  a  point  about 
seven  miles  from  Jenny's  Gap  he  stopped  and  went  up  into 
the  gap  and  ran  his  preliminary  line  back  to  wiiere  he  had 
left  off.  This  connection  was  made  on  the  30th  day  of  Au- 
gust. On  the  same  day,  a  party  of  surveyors  of  the  Chesa- 
peake and  Ohio  Railway  company  made  their  appearance  in 
Jenny's  Gap,  but  the  Oeepwater  Railway  party  projected  their 
location  through  the  gap  and,  on  the  first  and  second  days  of 
September,  the  latter  staked  off  their  line  through  it.  At  that 
time,  the  north  end  of  the  line  namely,  the  part  between  Jen- 
ny's Gap  and  Glen  Jean,  had  not  been  surveyed  at  all.  Nor, 
at  the  time  had  the  Deepwater  Railway  Company  ordered, 
or  agreed  to  make,  an  extension  of  its  road  beyond  either  of 
the  termini  fixed  by  its  articles  of  incorporation.  By  sec- 
tion 53  of  chapter  54  of  the  (bde,  a  railroad  company,  with 
the  consent  of  the  stockholders,  owning  a  majority  of  the 
stock,  present  at  any  general  or  special  meeting,  may  so  ex- 
tend its  road,  sul)ject  to  the  proviso,  ''That  such  corporation 
before  commencing  any  such  extension  in  this  state,  shall  file 
in  the  office  of  the  seci-etary  of  state,  a  certificate  stating  the 
point  at  or  near  which  sudi  extension  in  this  state  shall  com- 
mence and  terminate.''  l^pon  discovering  the  purpose  of 
the  Chesapeake  and  Ohio  C'ompany  to  occupy  Jenny's  Gap, 
the  Deepwater  Company  hurriedly  called  and  held  a  stock- 
holders' meeting  which  adopted  a  resolution  of  extension  on 
the  2d  day  of  September,  1902,  while  the  work  of  staking  off 
its  location  through  the  gap  was  in  progress.  On  the  same 
day  a  meeting  of  the  directors  was  held  at  which  the  follow- 
ing resolution  was  adopted:    ''On  motion,  Wm.  N.  Page, 
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Chief  Enifineer  and  Attorney  in  fact  of  the  Deepwater  Rail- 
way Company  is  authorized  and  directed  to  carry  out  the  sur- 
veys and  extensions  of  sarae  as  authorized  by  the  stockhold- 
ers in  their  meeting  of  this  date  and  to  do  all  things  further 
that  may  be  necessary  for  carrying  out  said  resolution.  On 
motion  C.  P.  Howard  and  M.  Curtis,  or  either  of  them,  were 
directed  to  make  the  necessary  filings  as  required  by  law  as 
fast  as  the  same  may  be  prepared."  A  certified  copy  of  the 
stockholders'  resolution  of  extension  and  maps  of  the  pro- 
jected location  through  Jenny's  Gap,  down  Low  Grap  Branch, 
Slab  Fork  and  Guyandotte  River  to  the  mouth  of  Barker 
Creek  and  thence  up  that  creek  to  within  a  few  miles  of  the 
Wyoming  and  Mercer  county  line,  except  a  space  of  six  or 
seven  miles  immediately  south  of  the  gap,  were  on  said  2<1 
day  of  September,  1902,  filed  in  the  office  of  the  secretary  of 
state.  The  maj)  of  its  actual,  staked,  location  through  Jenny's 
Gap,  al)out  six  thousand  feet  in  length,  was  tiled  in  said  office 
on  the  8th  day  of  September,  190'2.  On  the  same  day,  a 
map  of  the  projected  location  over  the  space  just  south  of 
Jenny's  Gap  was  tiled  and  a  map  of  the  residue  of  that  space 
was  tiled  on  September  11th.  These  maps  were  tiled  in  the 
proi)er  county  court  clerk's  offices  on  the  same  or  alx)ut  the 
same  dates,  as  those  on  which  they  were  filed  in  the  office  of 
the  secretary  of  state.  From  the  date  of  contact  with  the 
Chesapeake  and  Ohio  engineers,  the  Deepwater  Railway  en- 
gineers and  officials  pressed  the  work  of  location  of  their 
entire  line  and  completed  the  same  February  27,  1903,  tiling 
the  maps  as  fast  as  the  data  for  them  could  l)e  procured  and 
they  could  be  prei>ared  from  it. 

When  the  Chesapeake  and  Ohio  engineers  were  met  in 
Jenny's  Gap,  they  were  prosecuting  a  survey  which  they  had 
commenced  at  Raleigh  Station  on  July  7,  1902,  and  carried 
to  within  six  or  seven  miles  of  the  gap,  and  then  gone  to  the 
summit  to  run  back  and  make  connection  as  is  usual  in  locat- 
ing a  road  to  the  summit  of  a  ridge  or  hill.  They  afterwards 
completed  their  preliminary  survey  through  the  gap  and 
down  Low  Gap  Branch  to  Slab  Fork  and  connected  it  with 
their  old  survey  made  in  1899,  and  a  map  of  their  projected 
location  by  this  route  was  completed  and  tiled  in  the  secre- 
tary of  state's  office  September  11,  1902.  On  the  same  day, 
they  tiled  a  map  of  the  old  1899  survey  down  Slab  Fork  from 
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the  mouth  of  Low  Gap  Branch  to  the  Guyandotte  river, 
where  the  new  route  tied  on  to  the  old  Winding  Gulf  survey, 
a  map  of  which  had  been  filed  in  1899.  Whether  on  the 
date  of  the  filing  of  the  maps  of  the  new  route,  it  had  Ijeen 
adopted  by  any  corporate  action  is  a  question  much  debated, 
and  a  statement  of  the  facts  bearing  upon  it  will  be  given  in 
■connection  with  the  discussion  w^hen  reached.  The  Chesa- 
peake and  Ohio  Company,  after  filing  these  maps,  went  on  and 
made  actual  location  of  its  new  route,  completing  the  same 
about '  November  1,  1902.  In  the  month  of  Octoter,  1902, 
the  C:!hesapeake  and  Ohio  Company  caused  a  second  survey 
through  Jenny's  Gap  to  be  made  so  as  not  to  conflict  with 
the  Deepwater  Company  location  and  it  was  ascertained  by 
this  survey  that  such  other  route  was  practicable,  though 
less  desirable  than  the  one  first  selected.  However,  this 
second  survey  was  actually  located,  staked  off  on  the  ground, 
but  whether  a  map  of  it  was  ever  filed  seems  not  to  appear 
from  the  record. 

On  the  2d  day  of  October,  1902,  the  Deepwater  Company 
acquired,  by  deeds  from  John  L.  Trail  and  wife  and  Isaac  N. 
Cook  and  wife,  the  fee  simple  title  to  the  land  in  Jenny's 
Gap  on  which  its  location  was  made,  and  about  the  30th  of 
Decemter,  1902,  it  commenced  its  work  of  construction  on 
the  disputed  strip  of  land,  and  prosecuted  the  same  at  a  cost 
of  about  $8,500.00,  until  sometime  in  June,  1903,  when  the 
trial  court  decided  in  this  case  that  the  Chesapeake  and  Ohio 
Ck)mi)any  had  paramount  right  of  appropriation.  Early  in 
January,  1903,  the  Chesapeake  and  Ohio  Company  caused  to 
Ije  served  upon  the  Deepwater  Company,  Trail  and  Cook, 
notices  of  its  intention  to  apply  to  the  circuit  court  of  Ra- 
leigh county  for  the  apix)intment  of  commissioners  to  ascer- 
tain compensation  to  them  for  the  lands  proposed  to  be  taken, 
including  parts  of  the  Deepwater  Company  location  and  pur- 
chase. Upon  the  pleading  and  evidence  adduced,  the  court 
decided  as  already  stated  that  the  applicant  had  prior  right 
and  was  entitled  to  take  the  lands  it  sought  to  condemn  on 
payment  of  just  compensation,  the  parties  having  waived  a 
trial  by  jury  as  to  that  question.  Such  proceedings  were 
afterwards  had  that  the  compensation  was  fixed  by  a  jury 
at  $11,538.00,  and  the  court  overruled  a  motion  by  the  de- 
fendant company  to  set  aside  the  verdict.     To  the  two  judg- 
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ments  aforesaid,  the  one  of  June  9,  1903,  giving  priority  of 
right  to  the  applicant,  and  the  one  awarding  compensation, 
the  Deepwater  Company  has  obtained  a  writ  of  error. 

The  first  question,  whether  the  applicant  has  the  superior 
right,  ss  against  the  Deepwater  Railway  Company,  to  the 
location  in  question,  is  separate  and  distinct  from  the  right 
claimed  to  take  the  lands  in  controversy  for  tlie  purposes  of  its 
road.  The  determination  of  that  question  against  the  applicant 
would  end  the  whole  controversy,  for,  if  the  Deepwater  Com- 
pany's right  to  appropriate  the  land  for  the  purposes  of  its 
road  is  prior  and  paramount  to  that  of  the  Chesapeake  and 
Ohio  Company,  the  latter  company  cannot  condemn  the  land 
at  all  and  the  matter  of  comjiensation  does  not  enter  into  the 
case.  As  to  what  constitutes  a  location  or  priority  of  loca- 
tion l)etween  rival  railroad  companies,  there  has  been  no  de- 
cision by  this  Court.  Some  observations  on  that  subject  were 
made  in  both  of  what  may  be  termed  the  majority  and  min- 
ority opinions,  delivered  in  the  case  of  the  Kanawha  drc\  Co. 
V.  (r/^^N  Jean  ctv.  Co.,  45  W.  Va.  119,  but  the  (\iurt  held 
that,  before  the  plaintiff  could  enjoin  the  rival  company,  it 
must  establish  its  right  and  title  at  law,  and,  on  that  ground, 
the  injunction  was  dissolved  and  the  bill  dismissed.  Point  2 
of  the  syllabus  holds  that,  ''As  between  rival  railroad  com- 
panies priority  of  location  gives  priority  of  title  which  is 
perfected  by  after-condemnation "';  but  as  to  what  amounts 
to  priority  of  location  the  Court  expressed  no  opinion.  In 
the  dissenting  opinion  it  is  suggested  that  priority  of  right 
is  with  the  party  who  first  l)egins  condemnation  proceedings 
for  the  land.  Whether  that  position  is  sound  arises  in  this 
case;  for,  if  it  be.  so,  the  Deepwater  Railway  Company,  hav- 
ing ac(iuired  the  land  by  a  deed,  in  consequence  of  which  no 
condemnation  proceeding  is  necessary,  would  clearly  have  a 
better  right  to  the  location  than  the  applicant.  In  the  two 
opinions,  nearly  all  the  decisions  of  other  states  and  of  the 
Federal  courts  on  this  subject  are  cited,  and,  to  some  extent, 
analyzed  and  applied.  Juekje  Braxnon  very  properly  sug- 
gested the  necessity  and  propriety  of  examining  those  deci- 
sions in  the  light  of  the  statutes  under  which  the  companies, 
contending  for  the  disi)uted  locations,  endeavored  to  obtain 
them;  for  the  courts  rendering  the  decisions  undoubtedly 
kept  the  judicial  eye  on  the  statutes  governing  the  rights  of 
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the  parties.  All  the  jiowers  vested  in  railroad  companies  to 
construct  and  operate  their  lines,  enter  upon  lands  and  make 
surveys  and  acquire  their  rights  of  way,  in  the  exercise  of 
the  power  of  eminent  domain,  are  of  statutory  creation. 
Until  recent  years,  such  companies  were  not  organized  under 
general  laws,  and  the  privileges  were  conferred  upon  them 
by  si^ecial  acts  of  the  legislature,  designating  their  routes 
and  empowering  them  to  construct  and  operate  roads,  and 
some  of  the  decisions  referred  to  determine  the  question  of 
right  between  railroad  companies  so  chartered  and  organized. 
The  rights  and  powers  of  the  contending  companies  in  this 
case  have  been  acquired  under  general  statutes  governing  all 
railroad  companies  of  the  state. 

Both  sides  seem  to  rely  upon  the  filing  of  maps  and  profiles 
in  the  office  of  the  secretary  of  state  and  in  the  offices  of  the 
clerks  of  the  county  courts  as  an  important,  if  not  decisive, 
step  in  the  acquisition  of  a  location.  When  it  was  apparent 
that  there  would  be  conflict  over  the  location  through  Jenny's 
Gap,  each  company  hastened  the  filing  of  its  maps  and  pro- 
files. In  view  of  this  and  of  the  suggestion  that  priority  of 
right  is  with  him  who  first  institutes  condemnation  proceed- 
ings, section  65  of  chapter  54  is  quoted  and  attention  to  its 
terms  invited.  It  says:  *'  Every  such  corporation  shall  within 
a  reasonable  time  affrr  its  mil  road  in  Jocafed^  cause  to  be 
made  a  map  and  profile  thereof,  with  the  names  of  the  own- 
ers of  the  lands  through  which  it  runs,  and  of  the  noted 
places  along  the  same  stated  thereon,  and  file  the  same  in  the 
office  of  the  secretary  of  state,  and  in  the  office  of  the  clerk 
of  the  county  court  of  each  county  in  which  any  part  of  said 
road  is  located."  By  its  very  terms,  the  statute  contemplates 
a  location,  an  adopted  location,  of  the  railroad  before  the  fil- 
ing of  the  map  and  profile.  This  being  true,  the  filing  of  the 
map  and  profile  cannot  be  considered  an  essential  step  in  the 
progress  of  location  nor  a  necessary  act  in  the  process  of  it. 
Such  was  undoubtedly  the  conclusion  of  this  Court  in  ^yh(tl- 
Ing  d^c  Co.  V.  Camden  ctr.  Co,^  35  W.  Va.  205,  holding  that 
the  filing  of  a  map  and  profile  is  not  a  condition  precedent  to 
the  prosecution  of  condemnation  proceedings.  Surely,  a  loca- 
tion must  l)e  made  Ijefore  the  land  can  be  taken,  unless  the 
taking  is  part  of  the  act  of  location,  and  that  it  is  not  is 
now  about  to  be  determined.     Whether  the  filing  of  a  map  is 
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an  evidential  fact  bearing  on  the  question  of  diligence  in  fol- 
lowing up  and  securing  a  right  of  location,  or  showing  an 
intent  to  choose  a  certain  location,  is  a  separate  and  distinct 
question  to  be  discussed  later  on. 

As  to  the  relation  of  condemnation  proceedings  to  the  subject 
of  location  of  route,  the  statute,  under  the  rules  of  interpre- 
tation and  construction,  must  be  viewed,  read  and  applied  in 
the  light  of  what  is  known  to  be  the  universal  practice  in  the 
location  and  construction  of  railroads.  It  would  be  a  most 
violent  presumption  to  say  that  the  legislature  intended  to 
prescribe  and  enforce  a  rule  of  law,  compelling  a  departure 
from  the  known  practice.  According  to  it,  location  is  a  mere 
matter  of  selection  of  the  ground  upon  which  the  company 
desires  to  construct  its  road  and  is  effected  by  action  of  the 
corporate  authorities  of  the  company,  based  upon  what  are 
known  among  railroad  people,  and  especially  railroad  civil 
engineers,  as  preliminary,  projected  and  actual  surveys  or 
locations,  of  which  the  first  is  a  mere  line  with  angles,  mark- 
ing the  changes  of  direction,  which  forms  a  basis  from  which 
to  work  out  on  pai)er  a  diagram  of  the  right  of  way,  turning 
the  angles  into  curves.  This  diagram  is  called  the  projected 
location  and,  from  it,  and  by  it,  the  right  of  way  is  staked 
out  on  the  ground  along  the  course  of  the  preliminary  sur- 
vey, just  as  the  boundaries  of  a  tract  of  land  are  located 
on  the  ground  by  the  deed  calling  for  courses,  distances  and 
monuments.  All  this  must  l>e  done  before  there  can  be  any 
certainty  as  to  the  particular  ground  upon  which  the  road  is 
to  be  built.  After  it  is  done,  and  adopted  by  the  board  of 
directors,  the  location  is  made  and  is  completed.  What  fol- 
lows is  not  location,  but  construction.  Of  course,  the  won! 
''location' '  has  two  meanings.  It  means  either  to  place  or 
set  a  thing  or  ones-self  in  a  particular  spot  or  position,  or  to 
designate  the  site  or  place  of  a  thing.  The  former  may  in- 
clude the  latter  perhaps,  but  the  legislature  certainly  did  not 
intend  to  use  it  in  both  senses.  It  would  be  absurd  to  say 
that  the  railroad  should  be  actually  placed,  that  is,  con- 
structed, in  a  certain  place  in  order  to  be  located.  That  is 
not  the  sense  in  which  the  term  is  used  among  railroad  peo- 
ple, or  among  the  people  generally  as  applied  to  railroad 
building.  The  other  sense  and  meaning  is  fully  satisfied 
without  acquisition  of  title  to  the  land,  or  actual  construction 
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of  the  road.  By  surveying  and  staking  off  of  the  right  of 
way,  adopted  as  aforesaid,  the  designation  is  complete  and 
the  acquisition  of  a  title  to  the  land  and  construction  of  the 
road  thereon  are  clearly  acts  in  the  nature  of  execution  of  the 
purpose  to  place  the  road  upon  the  ground  designated  and 
selected  for  it. 

The  character  of  our  legislation  authorizing  the  construc- 
tion of  railroads,  in  its  early  stages,  with  the  modifications 
thereof  down  to  the  present  time,  i)erfecting  it  or  formulat- 
ing it  into  its  present  condition,  tends  strongly  to  support 
the  views  here  taken.  Prior  to  the  Act  of  March  11,  1837, 
chapter  118,  Acts  of  1836-37,  the  rights  and  powers  conferred 
upon  every  railroad  company  were  found  in  the  special  act 
creating  it.  Upon  some  greater  powers  were  conferred  than 
upon  others.  There  was  lack  of  uniformity,  each  company 
l>ossessing  and  exercising  its  own  special  powers.  The  Act 
of  March  11,  1837,  was  passed  for  the  purpose  of  establish- 
ing certain  general  regulations  to  apply  to  all  railroad  com- 
panies which  might  thereafter  be  chartered  by  the  general 
assembly  as  effectually  as  if  they  were  expressly  re-enacted 
in  the  act  creating  the  company,  except  so  far  as  the  act  it- 
self might  otherwise  expressly  provide.  It  may  well  be 
assumed  that  these  general  regulations  were  such  as,  up  to 
that  time,  had  been  usually  inserted  in  the  special  acts  grant- 
ing charters  to  railroads.  That  act  conferred  upon  railroad 
companies  the  right  ''to  enter  upon  all  lands  and  tenements 
through  which  they  may  desire  to  conduct  their  railroad,  and 
lay  out  the  same  according  to  their  pleasure,  *  *  * 
and  if  they  think  the  interest  of  said  company  requires  it,  to 
take  possession  thereof  for  the  purposes  of  the  company,'^ 
previously  to  the  institution,  and  during  the  pendency,  of 
proceedings  for  ascertaining  the  damages  to  the  proprietor 
for  the  land  taken  for  the  use  of  the  company.  Section  9, 
chapter  118,  Acts  1836-37  of  Virginia.  In  such  case,  the 
president  and  directors  were  required  to  describe  by  certain 
limits  the  land  which  they  desired  to  occupy  and  were  given 
the  right  to  purchase  it  or  any  part  of  it.  In  case  of  failure 
to  agree  with  the  owner,  condemnation  proceedings  were 
authorized,  but  section  13  of  that  act  further  provided  that, 
**In  the  meantime,  no  order  shall  be  made  and  no  injunction 
shall  he  awarded  by  any  court  or  judge,  to  stay  the  proceed- 
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ings  of  the  company  in  the  prosecution  of  their  works,  un- 
less it  be  manliest  that  they,  their  officers,  agents  or  servants, 
are  transcending  the  authority  given  them  by  this  act,  and 
that  the  interposition*  of  the  court  is  necessary  to  prevent  in- 
jury that  cannot  be  adequately  compensated  in  damages.'' 
Under  these  provisions,  entry  upon,  and  laying  off  of,  the 
land  desired  amounted  to  a  complete  appropriation  of  the 
same.  That,  without  payment  of  compensation,  evidently 
amounted  to  a  location  for  it  gave  the  company  the  right  to 
take  possession  immediately,  the  right  to  purchase,  the  right 
to  institute  condemnation  proceedings,  and  gave  to  the  land 
owner  also  the  right  to  have  commissioners  appointed  and  his 
comi>ensation  ascertained,  in  case  of  failure  of  the  company 
for  an  unreasonable  time  to  apply  for  the  appointment  of  com- 
missioners, and  made  the  comi)ensation  a  lien  upon  the  land 
taken.  The  Code  of  1849,  chapter  56,  section  4,  provided 
that,  ''Any  company  incorporated  for  a  work  of  internal  im- 
provement, may,  by  its  officers,  agents  or  servants,  enter  up- 
on any  lands  for  the  purpose  of  examining  the  same  and  survey- 
ing and  laying  out  such  as  may  seem  fit  to  any  officer  or 
agent  authorized  by  it,  provided  no  injury  be  done  to  the 
owner  or  possessor  of  the  land.  But  no  company  shall,  under 
the  authority  of  this  section,  throw  oi3en  any  fences  or  en- 
closures on  any  land,  or  construct  its  works  through  the  same, 
or  in  any  way  injure  the  property  of  the  owner  or  possessor, 
without  his  consent."'  Other  sections  provided  for  condem- 
nation proceedings  in  the  event  of  failure  to  agree,  and  sec- 
tion 13  provided  for  entry  uix)n  the  land  and  construction  of 
the  work  thereon,  on  paying  into  court  the  sum  ascertained 
by  the  commissioners,  and  .  then  repeated  the  provisions  of 
section  13  of  the  Act  of  March  11,  1837.  Chapter  56  of  the 
Code  of  1860  contained  substantially  the  same  provisions. 
The  language  of  section  4  of  chapter  56  of  the  Code  of  1849 
is  found  in  section  5  of  chapter  52  of  the  present  code,  and 
there  is  added  to  so  much  of  it  as  has  been  quoted,  this 
clause,  "Or  until  the  same  may  have  been  legally  appropri- 
ated to  the  use  of  the  company,  as  provided  by  the  laws  of 
the  state  of  West  Virginia,  relating  to  the  condemnation  and 
appropriation  of  private  property  for  the  use  of  comi>anies 
incorporated  for  internal  improvements."  This  section  pro- 
vides for  entering  upon  lands  for  the  purpose  of  examining 
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the  same  and  surveying  and  laying  out  such  as  may  seem  fit 
to  any  officer,  or  agent  authorized  by  it.  This,'  as  has  been 
shown,  under  the  act  of  March  11,  1837,  amounted  to  an  ap- 
propriation of  the  land.  The  powers  conferred  upon  rail- 
road companies  by  that  act  respecting  appropriation  for  their 
purposes  have  been  limited  to  the  extent  of  preventing  them 
from  taking  possession  and  constructing  their  work  on  the 
land  until  after  the  ascertainment  and  payment  of  compensa- 
tion due  to  the  owner.  An  examination  of  all  the  provisions 
leads  irresistibly  to  the  conclusion  that  the  acquisition  of  title 
is  not  necessary  to  the.  perfecting  of  a  location. 

This  is  the  view  taken  by  the  courts  of  other  states  in 
which  the  statutes  are  in  substance  like  ours.  In  Pennsyl- 
vania, there  can  be  no  entry  upon  the  land  before  payment 
of,  or  security  given  for,  compensation  to  the  land  owner, 
but,  there  as  here,  entry  may  be  made  for  the  purposes  of 
examination  and  laying  out  of  the  location  of  the  road.  1^7- 
Hamaport  ii*c.  R.  JR.  Co.  v.  Phikidelj^hiaikc,  JR.  JR.  Co.^  141 
Pa.  St.  407;  Railway  Co.  v.  Ilan^ey,  107  Pa.  819;  Gihnore 
V.  Railway  Co.^  104  Pa.  275;  Dimmick  v.  Brodhead,  75  Pa. 
464;  McCllntan  v.  Railway  Co.^  66  Pa.  404;  Leverelng  v. 
Railway  Co.^  8  W.  &  S.  (Pa.)  459.  As  the  relation  of  the 
railroad  company  to  the  land  owner  is  the  same  in  the  two 
states,  and  there  is  no  statute  in  either  state  expressly  defin- 
ing the  rights  of  railroad  companies  contending  for  the  same 
location  as  to  each  other,  nor  any  statute  requiring  a  map  to 
be  filed  until  after  the  location,  the  Pennsylvania  statute  not 
requiring  any  to  be  filed  at  all,  their  relations  must  be  deter- 
mined by  the  same  principles  and  the  same  process  of  reason- 
ing. The  conclusion  of  the  Pennsylvania  court  on  the  ques- 
tion as  to  whether  condemnation,  or  the  beginning  of  con- 
demnation proceedings,  is  a  part  of  the  act  of  location,  is  ex- 
actly in  accord  with  the  one  here  given.  In  William^part 
dbc.  Co.  V.  Philadelphia  itc.  Co.^  cited,  the  court  holds:  ''In 
the  taking  of  land  for  the  construction  of  a  railroad,  the  ap- 
propriation, as  against  the  landowner,  is  valid  and  effective 
when  compensation  for  the  taking  and  the  injury  thereby  is 
made  or  secured.  But,  as  against  a  rival  corporation,  the  act 
of  locating  a  route  for  a  railroad  is  the  appropriation  of  the 
land  covered  by  the  line  to  the  purposes  of  the  construction 
and  operation  of  the    railroad,  by  virtue  of  the  power  of 
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eminent  domain;  and  there  can  be  no  appropriation  prior  to 
the  location  of  such  line."  The  court  then  proceeds  to  de- 
fine what  is  a  location  as  between  rival  railroad  companies 
and  holds  that  a  survey  and  staking:  out  of  the  center  line, 
when  adopted  by  some  corporate  action,  is  such  a  location 
and  appropriation.  The  act  of  location  is  clearly  shown  by 
the  opinion  in  that  case  to  be,  in  a  proceeding  between  the 
railroad  company  and  third  persons,  but  an  ex  parte  proceed- 
ing, an  act  on  its  part  which  shows  that  it  has  determined, 
elected,  or  signified  its  intention  to  build  its  road  on  a  particular 
survey.  Mr.  Justice  Williams  says  on  the  subject  of  the  adop- 
tion of  the  line:  ''This  is  done  by  the  corporation,  and  it  re- 
quires the  action  in  some  f  onii  of  the  board  of  directors.  This 
makes  what  was  before  exi)erimental  and  oi)en,  a  fixed  and 
definite  location.  It  fastens  a  servitude  upon  the  property 
affected  thereby,  and  so  takes  from  the  owner  and  appropri- 
ates to  the  use  of  the  corporation."  He  then  shows  that  the 
owner's  title  is  not  divested,  nor  any  right  to  enter  upon  the 
land  conferred  upon  the  railroad  company,  until  after  pay- 
ment and  proceeds  as  follows:  "As  to  third  persons  and  rival 
corporations,  however,  the  action  of  the  company  adopting  a 
definite  location  is  enough  to  give  title."  The  choice  of  a 
location  by  laying  it  out  by  survey  and  the  passage  of  a  res- 
olution by  the  board  of  directors,  adopting  it  as  the  location 
on  which  the  road  will  be  built,  is  itself  the  exercise  of  dele- 
gated legislative  power  conferred  upon  the  company.  It  is  an 
exercise  of  the  power  of  eminent  domain  to  that  extent.  As  to 
all  persons  except  the  land  owner  it  is  a  complete  appropria- 
tion. All  that  remains  to  be  done  is  the  extinguishment  of  his 
title  by  payment  of  compensation  either  under  agreement  with 
him  as  to  the  amount,  or,  upon  ascertainment  of  it,  in  the  man- 
ner prescribed  by  law.  As  to  the  land  owner  and  all  othere, 
it  fixes  a  sort  of  lien  upon  the  proi)erty.  In  Pittsburg  dv. 
jR,  R.  Co.  V.  Philadelphia  dec,  P.  P.  Co.,  159  Pa.  331,  the 
court  defines  a  location  as  between  rival  corporations,  claim- 
ing the  right  to  the  same  land  under  the  power  of  eminent 
domain,  as  follows:  "The  requisites  of  a  valid  location  of  a 
railroad,  as  to  third  i)ersons  and  rival  corporations,  are  (1)  a 
preliminary  entry  by  engineers  and  surveyors  who  run  and 
mark  out  lines,  map  them  and  report  them  to  the  company; 
and  (2)  the  adoption  of  such  a  line  by  the  board  of  directors." 
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Sl&ii^  City  i&c,  R.  li.  Co.  V.  Chicago  i&^c.  R.  R.  Co.,  27 
Fed.  Rep.  770,  determines  what  a  location  is  under  the  Iowa 
statute.  There  no  plat  is  required  to  be  filed  and  payment 
of  compensation  must  be  made  or  secured  before  the  railroad 
can  be  constructed  upon  the  land  selected.  Shiras,  Judge, 
said  in  that  case:  "The  company  does  not  i)erfect  its  right 
to  the  use  of  the  land,  as  against  the  owner  thereof,  until  it 
has  paid  the  damages,  but,  as  against  a  railroad  company,  it 
may  have  a  prior  right,  and  better  equity.  The  right  to  the 
use  of  the  right  of  way  is  a  public,  not  a  private  right.  It 
is,  in  fact,  a  grant  from  the  state,  and  although  the  payment 
of  the  damages  to  the  owner  is  a  necessary  prerequisite,  the 
state  may  define  who  shall  have  the  prior  right  to  pay  the 
damages  to  the  owner,  and  thereby  acquire  a  perfected  right 
to  the  easement."  It  is  true,  that  he  adverts,  in  the  course 
of  his  opinion,  to  the  fact  that  condemnation  proceedings  had 
been  commenced  and  says,  "Whether  such  right  may  not,  at 
least  in  some  cases,  antedate  the  time  of  the  application  to 
the  sheriff,  is  open  to  question;"  but  he  does  not  say  his  con- 
clusion would  have  been  different  had  no  such  application 
been  made.  He  decided  the  case  upon  the  facts  without  lay- 
ing down  a  general  principle  applicable  alike  to  the  case  in 
hand  and  others  presenting  different  states  of  facts. 

In  those  states  in  which  the  statutes  declare  that  a  map  of 
the  location  must  be  filed  before  the  company  acquires  any 
right  to  take  the  land,  the  courts  hold  that,  upon  making 
the  survey,  adopting  it  and  filing  the  map,  the  appropriation 
as  to  third  persons  is  complete.  Barre  Railroad  Co.  v. 
Granite  R.  R.  Co.,  ^l  Vt.  1;  Rochester  dbc.  Co.  v.  A'eiv 
York  ike.  Co.,  17  N.  E.  680.  In  the  latter  of  these  cases, 
the  court  say:  "When,  therefore,  a  corporation  has  made 
and  filed  a  mjip  and  survey  of  the  line  of  route  it  intends  to 
adopt  for  the  construction  of  its  road,  and  has  given  the 
required  notice  to  all  persons  affected  by  such  construction, 
and  no  change  of  route  is  made,  as  the  result  of  any  proceed- 
ing instituted  by  any  land-owner  or  occupant,  in  our  judg- 
ment, it  has  acquired  the  right  to  construct  and  operate  a 
railroad  upon  such  line  exclusive  in  that  respect  as  to  all 
other  railroad  corporations,  and  free  from  the  interference 
of  any  party.  By  its  proceedings  it  has  impressed  upon  the 
lands  a  lien  in  favor  of  its  right  to  construct,  which  ripens 


Digiti 


zed  by  Google 


658  C.  &  O.  R'r  Co.  v.  Deepwateb  R'y  Co.  [57 

into  title  through  purchase  or  condemnation  proceedings.'*' 
The  statement,  in  that  case  says:  "The  plaintiff  has  not  yet 
purcliased  the  right  of  way  across  Babcock's  land,  nor  had 
it  instituted  proceedings  to  condertin  the  same."  The  Ver- 
mont case  cited  approves  the  New  York  case,  adopts  it  and 
applies  its  conclusions.  In  Mornn  dec.  Co.  v.  BJmt\  9  N. 
J.,  Ya\.  635,  the  two  railroad  companies  ^vere  proceeding  under 
special  acts  of  the  legislature,  conferring  upon  them,  respec- 
tively, the  right  to  enter  upon  the  land  after  determining 
their  routes  and  depositing  surveys  thereof  in  the  office  of 
the  secretary  of  state,  and  the  court  held  as  follows:  ''The 
mere  experimental  surveying  of  a  route  will  not  confer  any 
vested  or  legal  right  until  it  shall  have  been  adopted.  By 
adopting  and  filing  a  survey  of  their  route,  a  company  ac- 
quires a  right  to  obtain  the  lands  over  which  it  passed;  and 
they  cannot  be  deprived  of  that  right  by  another  company 
purchasing  and  taking  deeds  for  those  lands,  even  if  made 
without  notice/'  In  Railway  Co.  v.  AUing^  99  U.  S.  463, 
the  controversy  arose  under  acts  of  Congress  granting  rights 
of  way,  to  be  selected  by  the  railroad  companies  through  the 
l)ublic  domain,  and  no  question  of  private  ownership  of  the 
land  entered  into  it.  Location  took  title  as  well  as  para- 
mount right  of  way.  The  Denver  Company  had  caused  a 
preliminary  survey  to  be  made  through  the  Grand  Canon  of 
the  Arkansas  River  in  1871-72.  The  Canon  City  Company 
caused  a  survey  to  be  made  in  the  same  place  in  1877.  Noth- 
ing further  was  done  until  the  19th  day  of  April,  1878,  when 
the  enginers  of  the  Denver  Company  went  back  and  occupied 
the  pass  again.  At  four  o'clock  in  the  morning  of  the  20th 
of  April,  the  engineers  of  the  rival  company  occupied  the 
same  ground  and  later  brought  in  a  superior  force  and  took 
forcible  possession  of  the  ground,  and  the  court  held  that  the 
Denver  Company's  preliminary  survey  made  in  1871-72, 
followed  by  its  subsequent  actual  occupancy  in  1878,  gave  it 
the  better  right.  Mr.  Justice  Harlan  stated  the  conclusion 
as  follows:  "Its  surveys  of  1871-72,  followed  by  an  occu- 
pancy of  the  canon  on  the  19th  of  April,  1878,  in  advance  of 
the  Canon  City  Company,  for  the  purpose  of  constructing  its 
road  through  that  defile,  was,  in  our  judgment,  a  final  ap- 
propriation of  the  way  granted  by  Congress.  The  Denver 
Company  then,  if  not  before,  came  into  the  enjoyment  of 
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the  present  beneficial  easement  conferred  by  the  act  of  June 
8,  1872,  and  was  entitled  to  have  secured  against  all  intru- 
ders whatever  privileges  or  advantages  belonged  to  that  po- 
sition." This  conclusion  seems  to  rest  upon  the  adoption  in 
1878  of  the  survey  made  in  1871-72,  for  it  does  not  appear 
that  the  Denver  Company's  engineers  had  time  to  make  a  new 
survey  before  they  were  driven  away  by  the  engineers  of  the 
other  company'.  In  another  part  of  the  opinion,  he  says: 
*'Those  who  made  the  survey  in  1877  undoubtedly  knew  when, 
by  whom,  and  for  what  purpose  those  stakes  had  been  there 
placed.  Nor  had  they  sufficient  reason  to  suppose  that  the 
Denver  Company  had  finally  abandoned  its  purpose  of  con- 
structing a  road  through  the  canon." 

Having  concluded  that  a  survey  adopted  by  corporate  ac- 
tion as  and  for  the  location,  constitutes  appropriation  as 
against  third  i^ereons,  the  next  inquiry  is  what  kind  of  a 
survey,  so  adopted,  is  sufficient.  In  Railway  Company  v. 
Ailing^  cited,  Mr.  Justice  Harlan  says  the  engineer  described 
the  survey  of  1871-72,  "as  a  'close  preliminary;'  that  is,  a 
line  very  near  the  location,  without  an  actual  location  of  the 
curves."  He  then  says,  "But  the  location  of  the  curves,  he 
testifies,  could  have  been  made  in  his  office  away  from  the 
canon.  With  that  exception,  he  pronounces  it  to  have  been 
a  complete  survey.  The  line  thus  surveyed  was  marked  by 
stakes  every  hundred  feet,  numbered  consecutively,  and  at 
points  where  it  seemed  necessary,  a  plus  or  stake  between 
the  hundred  feet  was  added.  Of  the  work  then  done,  a  map 
and  profile  were  made  and  returned  to  the  chief  engineer  of 
the  company,  and  estimates  sent  to  its  general  manager. 
Upon  the  occasion  of  that  survey,  or  shortly  thereafter,  em- 
ployes of  the  company,  under  the  direction  of  its  engineer, 
removed  several  hundred  yards  of  material,  graded  several 
hundred  feet  at  the  upper  outlet  of  the  canon,  and  put  up  a 
retaining  wall  ten  to  fifteen  feet  high,  and  about  one  hun- 
dred yards  in  length."  It  having  been  suggested  that  this, 
without  further  action,  gave  prior  right  of  occupation,  the 
court  said:  "To  this  proposition  we  cannot  yield  our  assent." 
It  was  necessary  to  actually  occupy  the  pass  with  intent  to 
build  the  entire  line  of  road.  However,  when  the  act  of  oc- 
cupation with  such  intent,  evidenced  by  all  the  circumstances 
shown,  was  added,  the  survey  was   held  sufficient.      In  New 
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Brighton  ike.  R.  Ji.  Co.  v.  PlttHhurg  <kv.  R.  R.  Co.,  105 
Pa.  13,  a  preliminary  survey,  followed  by  actual  possession 
of  the  ground,  was  declared  sufficient.  In  PittHhurg  ckc.  Co.  v. 
PlttHhurg  dr.  R.  R.  Co.  159  Pa.  St.  331,  the  survey,  held  good, 
was  only  preliminary,  for  the  court  says  of  the  work  done  by 
the  engineer:  "He  marked  the  line  on  the  ground  by  pins 
at  irregular  distances,  indicating  the  center  line  of  the  rail- 
road, the  curves  Ijeing  run  in  and  marked,  but  the  cuts  and 
fills  not  being  indicated  in  any  way,  nor  the  width  of  the 
right  of  way  to  l)e  appropriated."  In  MorrU  dw  Co.  v. 
Iihtl}\  9  N.  J.  Eq.  635,  the  court,  sjieaking  of  the  survey 
held  good,  said:  "In  this  connection  may  l)e  mentioned  an- 
other objection  urged  against  the  survey  of  the  Warren  Com- 
pany, that  it  is  uncertain  and  indefinite,  Ijeing  descrited  by 
radii  and  curves,  instead  of  a  succession  of  angles  of  course 
and  distance.  Perhaps  the  former  of  these  modes,  if  care- 
fully done,  is  more  accurate  than  the  latter.  Either  would 
enable  an  engineer  to  run  the  survey  on  the  ground  and 
either  mode  therefore  is  sufficient.*'  In  that  case,  the  court 
expressed  the  further  opinion  that  an  unplatted  survey  could 
be  effectually  adopted  as  a  location  and  the  plat  made  after- 
wards. Why  not  i  Marking  the  location  on  the  ground  is 
certainly  as  much  of  a  designation  and  identification  of  it  as 
platting  it  on  pai)er,  and  the  field  notes  furnish  the  necessary 
data  for  preparation  of  the  map. 

A  mixed  question  of  survey  and  adoption,  to  be  now  con- 
sidered, is,  whether  before  the  entire  route  is  surveyed,  a 
location  of  part  of  it  can  be  made,  the  Deepwater  Company, 
at  the  time  of  its  alleged  adoption  on  September  2,  1904,  not 
having  made  even  its  preliminary  survey  l)etween  Jenny's 
(Jap  and  Glen  Jean,  and  this  being  the  ground  of  a  strongly 
urged  objection  to  its  claim  of  adoption  on  that  day,  as  well 
as  on  later  dates.  For  this  position  Railway  Co.  v.  AJUng, 
cited,  is  relied  upon.  There  the  court  did  say:  "'Thegmnt 
was  an  entirety  as  to  the  right  of  way  overall  the  lands  bing 
on  the  route  designated  in  the  charter  of  the  company,  and 
it  would  be  unreasonable  to  say  that,  as  to  a  particular  part 
of  that  route,  a  mere  preliminary  survey  was  in  itself  equiv- 
alent to  a  fixed  location  of  the  road  and  an  appropriation  of 
the  way  granted,  while^s  to  another  part  of  the  general  route 
a  similar  survey  would  not  l3e  an  appropriation  of  the  way 


Digiti 


zed  by  Google 


W.  Va.]    C.  &  O.  R'r  Co.  v.  Deepwater  R'y  Co.  661 

granted,  unless  followed  by  actual  occupation  and  use  for 
railroad  purposes.  Any  such  construction  of  the  statute 
must  be  held  altogether  inadmissible."  But  the  statement 
of  facts  shows  that  the  survey  then  extended  through  the 
canon  and  only  four  or  five  miles  beyond  it  toward  the  west. 
While  the  court  held  that  the  surveys  of  1871  and  1872 
through  the  canon,  unconnected  at  either  end  with  any  sur- 
vey of  the  balance  of  the  line,  was  not  alone  a  sufficient 
location,  it  upheld  the  claim  of  the  Denver  Company  to  the 
location,  not  on  the  ground  of  a  subsequent  survey  and  lo- 
cation of  the  whole  line,  connecting  with  the  fragment  in  the 
canon,  but  on  the  ground  of  diligence  on  the  part  of  the  com- 
pany in  prosecuting,  in  a  general  way,  and  at  great  expense, 
the  enterprise  it  had  undertaken,  which  included  the  ultimate 
construction  of  its  road  through  the  Grand  Canon.  Upon  as- 
certaining that  the  company,  in  the  short  space  of  six  years, 
had  built  its  road  from  Denver  to  Pueblo;  from  Pueblo  to 
Canon  City;  from  Pueblo  to  Cucharas,  a  distance  of  fifty 
miles,  from  Cucharas  to  Garland,  a  distance  of  ten  miles; 
and  from  (Jarland  into  the  Rio  Grande  valley;  and  had 
ceased  its  work  of  construction  only  temporarily,  owing  to 
adverse  general  financial  conditions  in  1875  which  rendered 
it  difficult  to  obtain  funds;  the  court  held  the  claim  of  loca- 
tion through  the  canon  good,  although  unconnected  at  either 
end  with  any  survey  of  the  balance  of  the  line,  and  despite  the 
facts  that  the  road  had  not  been  located  from  the  canon  to  either 
its  eastern  or  western  terminus,  and  that  the  survey  through 
the  canon  was  made  prior  to  the  passage  of,  and  not  under, 
the  act  of  Congress  which  conferred  upon  the  company  its 
only  shadow  of  legal  right  to  use  the  canon  at  all  for  rail- 
road purposes.  The  decision  is  a  distinct  and  positive  ad- 
judication of  the  right  of  a  railroad  company  to  seize,  adopt 
and  hold  a  mere  section,  or  fragment,  of  the  right  of  way 
of  its  proposed  line.  In  the  opinion,  attention  is  directed  to 
the  incalculable  value  of  the  Grand  Canon  to  railway  com- 
panies, as  a  gate  or  way  of  passage  through  the  mountains, 
and,  after  showing  diligent  pursuit  by  the  Denver  Company, 
of  the  rights  offered  by  the  act  of  Congress,  and  to  be  ac- 
quired by  construction  of  the  proposed  road,  in  the  course 
of  which  this  important  pass  has  been  occupied  in  good 
faith,   in  anticipation  of  its  contemplated   seizure  by  rival 
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companies,  born  and  unborn,  the  court  declared  that,  as  to 
it,  as  a  part  of  the  entire  grant,  the  company  had  come 
into  the  enjoyment  of  the  beneficial  easement  conferred  by 
the  act  of  Congress,  ''and  was  entitled  to  have  secured 
against  all  intruders  whatever  privileges  or  advantages  he- 
longed  to  that  position.'^''  Railway  Co.  v.  Ailing  is  the 
only  case  found  thus  far  that  seems  to  deal  directly  with 
the  question  propounded.  General  principles  announced  in 
other  somewhat  analagous  cases,  however,  give  support  to 
the  position  here  taken.  In  Doughty  v.  Railroad  Co,^ 
21  N.  J.  L.  (1  Zab.)  442,  in  which  a  railroad  company, 
operating  under  a  special  charter,  sought  condemnation 
of  a  right  of  way  over  a  certain  tract  of  land,  a  defense  was 
incompletenesss  of  location  of  the  route.  The  special  act 
provided  that  "when  the  route  or  routes  of  such  road,  or 
lateral  and  branch  roads,  shall  have  been  determined  upon, 
and  a  survey  of  such  route  or  routes  deposited  in  the  office  of 
the  secretary  of  state,  then  it  shall  be  lawful  for  the  com- 
pany, &c.,  to  enter  upon,"  &c.;  but  the  court  held,  (one 
judge  dissenting,)  that:  ''The  charter  of  The  Somerville 
&  Easton  K.  R.  Co.  does  not  require  the  location  of  the 
whole  route  to  be  filed,  l)ef ore  application  can  be  made  to  as- 
sess the  value  of  lands  on  any  part;  it  is  sufficient  if  the 
location  through  such  lands  is  filed.*"  Afterward,  the  same 
land  owner  brought  a  suit  in  equity  to  enjoin  the  proceeding 
at  law  on  the  same  ground,  and  the  chancellor  refused  the 
injunction  because  the  bill  failed  to  show  irreparable  injury, 
but,  in  the  opinion,  he  approved  the  views  of  the  dissenting 
judge  of  the  law  court.  Doughty  v.  Railroad  Co.y  7  N. 
J.  Eq.  51.  His  opinion,  therefore,  on  the  subject  of  suffi- 
ciency of  location  is  mere  obiter.  Having  no  power  to  grant 
relief,  he  had  no  occasion  to  say  whether  a  partial  location 
could  be  made.  A  Kansas  statute  required  every  railway' 
corporation,  before  constructing  any  part  of  its  road  into  or 
through  any  county  named  in  its  charter,  to  file,  in  the 
clerk's  office  of  the  county  court  of  the  county,  a  map  and 
profile  of  the  route  intended  to  be  adopted  by  such  com- 
pany in  such  county,  but  the  supreme  court  of  the  state 
held,  in  two  cases  that  the  filing  of  such  map  and  profile 
was  not  a  prerequisite  to  condemnation  proceedings.  Hiini 
v.  Smithy  9  Kan.  137;  Railroad  Co.  v.  Sheppard^  9  Kan.  647. 
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The  position  here  taken  is  not  inconsistent  with  the  prin- 
ciples of  entirety  in  railroad  construction.  It  only  recognizes, 
in  connection  with  that  idea  and  desi^,  the  physical  fact  of 
imix)ssibility  of  complete  location  of  an  entire  road  by  a 
single  and  instantaneous  act,  and  gives  to  every  railroad 
company  the  benefit  of  its  enterprise,  energj-  and  outlay  in 
partial  execution  of  the  work  of  location  as  long  as  it  prose- 
cutes in  good  faith  the  work  it  has  undertaken.  The  equity 
and  justice  of  this  principle  is  not  only  beyond  successful 
contradiction,  but  is  plainly  countenanced  by  the  spirit  and 
terms  of  our  legislation,  which  saves  to  every  railroad  com- 
pany that  has  completed  and  put  into  opecation  any  part 
of  its  road,  within  prescribed  periods  of  limitation,  the  bene- 
fit of  its  work  and  its  corporate  powers  and  franchises  as  to 
the  part  so  completed  and  operated,  while  losing  by  forfeiture 
all  its  rights  and  powers  as  to  the  part  not  completed.  Sec- 
tion 66,  chapter  54  Code.  Whether  the  right  to  build  and 
operate  only  a  part  of  the  road  contemplated  implies  the 
right  to  locate  only  a  part  and  stop  need  not  be  determined. 
All  we  decide  here  is,  that  a  company  seizing  certain  land  in 
the  progress  of  its  work  of  location,  makes  a  location  ])ro 
tan  to  which  cannot  \yQ  disturbed,  while  such  company  con- 
tinues, in  good  faith  and  with  due  diligence,  to  prosecute  the 
work  it  has  undertaken.  A  grant  of  the  right  to  make  a 
location  of  an  entire  line  carries  with  it,  by  necessary  impli- 
cation, the  riglub  to  do  whatever  is  reasonably  necessary  to 
the  effectuation  of  a  location.  Thei-e  must  l^e  a  commence- 
ment of  the  work;  it  must  progi-ess  to  completion;  the  law  is 
silent  as  to  the  place  of  commencement  and  as  to  what  shall 
amount  to  completion  of  the  work.  If  no  right  can  vest 
until  the  entire  line  is  located,  then  a  three  hundred  mile 
road  having  l>een  surveyed  and  staked  out  from  one  terminus 
to  within  twenty  miles  of  the  other,  may  be  defeated,  by  the 
location  of  a  ten  mile  branch  or  new  road  through  an  indis- 
pensable defile  l)efore  the  remaining  twenty  miles  of  the 
long  road  can  be  located,  and,  in  such  case,  thousands  of 
dollars  expended  in  surveying  and  construction  on  the  located 
part  would  l)e  lost.  How  many  times  the  location  of  a  long 
line  might  have  to  l>e  changed  l>efore  completion  to  accom- 
modate short  ones  and  branches  would  depend  upon  the  number 
of  short  roads  and  branches  that  could  be  projected  along  its 
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line.  These  continual  interruptions  would  delay  and  obstruct 
final  and  complete  location.  When  could  it  ever  be  said  that 
a  long  line  of  road  is  located?  What  company  could  aflford 
to  expend  money  in  construction  until  after  having  located 
its  whole  line?  Can  it  be  assumed  that  the  legislature  ever 
intended  such  results?  Is  it  possible  that  the  law  makers 
ever  susi)ected  their  liberal  statutes,  providing  for  railroad 
construction,  would  be  loaded  down  by  the  courts  with  an 
interpretation  imposing  such  uncertainty,  inconvenience  and 
hazard  in  the  case  of  every  attempt  to  operate  under  them  \ 
To  the  suggestion  that  this  construction  may,  in  some  in- 
stances, prevent  the  construction  of  any  road  while  seeking 
to  make  possible  the  building  of  two  through  a  mountain 
pass,  the  reply  is  the  lack  of  a  satisfactory  indication  of  such 
a  possibility  as  well  as  inability  to  perceive  it.  In  case 
of  occupancy  by  one  company  of  a  defile,  not  wide  enough 
to  accomodate  two  roads,  locations  up  to  the  defile  on  each 
side  by  another  company  would  not  necessarily  result  in  a 
deadlock.  Outside  of  the  defile,  there  would  be  room  for 
both,  in  consequence  of  which  the  company  having  prior 
occui)ancy  of  the  defile  could  build  its  road.  If,  however, 
under  peculiar  conditions,  such  a  deadlock  should  occur,  it 
would  necessitate  legislative  action  or  judicial  consideration 
of  elements  entering  into  the  question  of  priority  of  right, 
incident  to,  and  growing  out  of,  the  peculiar  situation  and 
circumstances  characterizing  the  controversy. 

The  principle  enunciated  in  Ailing  v.  Railway  Co.  seems 
to  be  not  only  equitably  and  legally  sound  but  also  accordant 
with  the  spirit  of  our  legislation,  as  well  as  that  of  other  states. 
It  enables  a  railway  company  to  take  the  benefit  of  its  lalx>r 
and  expenditures  and  to  hold,  as  the  first  taker,  the  land  sur- 
veyed, if  it  desires  to  do  so,  until  it  shall  have  surveyed  and 
located  its  entire  line.  \Vithout  this  power,  location  of  a 
long  line  would  be  a  difficult  feat  to  perform,  if  rival  com- 
panies were  disposed  to  obstruct  the  work  by  the  location  of 
short  lines  along  the  same  route.  Hence,  it  is  an  implied 
power  accompanying  the  grant  of  the  right  to  locate,  neces- 
sary to  the  convenient  and  effectual  performance  of  the  things 
authorized  by  the  grant.  The  seizure  of  a  partial  location, 
however,  must  be  made  in  good  faith  and  the  test  of  its  l}omi 
jideH  laid  down  in  Ailing  v.  Hallway  Co.  is  undoubtedly  the 
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best  the  nature  of  the  subject  affords.  On  the  whole,  the 
principle  is  well  adapted  to  conditions  in  this  state  and  in 
harmony  with  the  liberal  character  of  our  railroad  le^slation. 

As  long  as  such  a  company  prosecutes  the  main  enterprise  it 
has  undertaken  with  reasonable  diligence,  the  right  must  be 
accorded  it  to  seize  and  hold  any  point  on  any  part  of  its 
intended  route.  To  deny  this  right  would  deprive  it  of  a 
most  potent  and  essential  means  of  advancing  its  work.  It 
would,  in  every  instance,  give  the  short  railroad  an  immense 
advantage  over  the  long  one.  The  ease  and  facility  with 
which  an  existing  road  may  throw  projected  branches  into 
the  mountain  passes,  in  advance  of  the  work  of  surveying  a 
long  rival  trunk  line,  and  thus  impede,  delay  and  even  pre- 
vent, the  prosecution  of  such  great  enterprises,  so  necessary 
to  the  development  of  the  natural  resources  of  the  state  and 
to  the  welfare  of  the  people,  makes  the  construction  con- 
tended for  inconsistent  with  the  spirit  of  our  legislation  on 
the  subject  of  railroads.  It  is  illil)eral,  technical  and  dis- 
criminative, and,  if  admitted  and  applied,  would  discourage 
and  retard  the  work  of  providing  cheap  and  adequate  trans- 
I)ortation  facilities  for  the  people,  opening  our  rich  mines, 
marketing  the  timber  of  our  great  forests  and  populating  our 
vast  areas  of  unoccupied  territory.  The  court  cannot  defeat 
legislative  intent  and  state  policy,  and  set  its  hand  against 
progress  by  adopting  a  construction  so  narrow  and  so  jialpa- 
bly  inimical  to  the  public  interests.  Therefore,  we  adhere 
to  the  position  announed  by  eJuDOE  Holt,  in  Wheel!u(f  dec. 
By.  Co.  V.  Camdin  cf-c.  Co..,  35  W.  Va.  205,  and  re-iterate 
and  apply,  between  rival  companies,  as  well  as  between  the 
company  and  the  land  owner,  the  principle  that  partial  loca- 
tions of  the  route  may  be  made  and  held  as  long  as  the  com- 
pany making  them  prosecutes  its  work  in  good  faith  and 
with  reasonable  diligence. 

Closely  allied  to  this  is  the  contention  that  a  survey,  made 
before  articles  of  incorporation  are  taken  out,  by  persons 
intending  to  incorporate  for  the  purpose  of  building  the 
road  for  which  the  survey  is  so  made,  is  a  nullity  and  cannot 
be  adopted  by  the  corporation,  without  having  been  retraced 
and  the  stakes  reset,  after  organization.  It  is  founded  upon 
the  failure  of  the  Deepwater  Company  to  file  a  certificate  of 
extension  tefore  making  its  survey  of  the  disputed  location. 
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This  rule  was  enunciated  in  Ne^o  Brighton  dbc.  Co.  v.  PttU- 
hurg  dtc.  Co.^  105  Pa.  St.  13,  but  it  is  founded  upon  a  pure 
technicality,  destitute  of  the  semblance  of  equity  and  incapa- 
ble of  workiug  out  any  meritorious  result.  The  substantial 
office  of  the  survey  is  to  supply  information  and  descriptive 
matter  without  which  a  location  cannot  be  made.  It  is  not 
necessarily  a  part  of  the  act  of  location.  If  the  company 
has  the  data  to  enable  it  to  accurately  describe  the  location 
of  its  road,  what  boots  it,  whence  it  came  or  when  procured, 
unless  fraudulently  or  inequitably  acquired  ?  The  case  relied 
upon  is  contrary  to  the  earlier  case  of  Morris  dec.  Co.  v. 
Blair^  9  N.  J.  Eq.  635,  in  which  the  opinion  is  expressed 
that  "It  is  of  little  importance  whether  the  survey  of  the 
route  was  before  or  after  the  organization,  or  by  whom  or 
under  whose  direction  it  was  made."  Whatever  doubt  the 
argument  of  the  question  may  leave  is  resolved  in  favor  of 
the  plaintiff  in  error,  by  a  well  settled  rule  of  law  to  which 
the  question  may  be  referred  by  a  close  analogy.  The  unau- 
thorized survey  was,  at  its  worst,  an  act  in  the  nature  of 
promotion.  "The  great  weight  of  authority,  however,  rec 
ognizes  the  x)ower  and  the  right  of  a  coriK)ration  when 
formed  to  adopt  or  ratify  the  pre-corporate  contracts  of  its 
promoters.  The  more  modern  cases  claim  to  see  no  differ- 
ence l^etween  the  corporation  making  a  contract  by  adopting 
an  agreement  originally  made  in  advance  for  it  by  promoters, 
and  the  making  of  an  entirely  new  contract.'"  23  Am.  & 
Eng.  Ency.  Law,  242.  See  also  10  Cyc.  1071.  The  Supreme 
Court  of  the  United  States  so  declares  in  Whitney  v.  Wyman^ 
101  U.  S.  392.  By  causing  these  surveys  at  its  own  expense, 
the  Deepwater  Company  was  simply  making  preparation  to 
do  that  which  th^  statute  gave  it  the  right  to  do  upon  com- 
plying with  certain  regulations,  formal  and  wholly  ex  parte 
in  their  nature,  namely,  the  making  of  a  certificate  of  exten- 
sion and  tiling  it  in  the  office  of  the  secretary  of  state. 

This  review  of  the  authorities  clearly  establishes  the  fol- 
lowing principles:  First.  When  the  statute  does  not  make 
the  tiling  of  a  map  or  plat  of  a  railroad  location  a  prerequisite 
to  the  adoption  of  it,  an  appropriation  of  it  may  be  made 
without  the  tiling  of  such  maps.  Second.  The  beginning  of 
condemnation  proceedings  against  the  land  owner  is  not  a 
prerequisite  to  the  acquisition  of  a  right  of  way  against  third 
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persons  and  rival  companies.  Third.  A  mere  survey  made 
by  the  engineers  of  a  railroad  company,  not  adopted  or  deter- 
mined upon  by  the  corporation  itself,  through  its  board  of 
directors  or  otherwise,  as  the  location  of  the  foute,  does  not 
amount  to  an  appropriation,  giving  priority  of  right  as  against 
third  persons.  Fourth.  A  survey  staked  out  upon  the 
ground  as  a  center  line,  a  preliminary  line,  or  as  an  actual 
location,  whether  delineated  on  paper  or  not,  if  adopted  by 
the  corporation,  as  aforesaid,  is  a  location  within  the  meaning 
of  the  statute,  and  the  company  first  making  such  location 
has  a  right  to  it  superior  to  that  of  any  other  company. 
Fifth.  A  survey  made  by  promoters  of  a  railroad  cor- 
poration for  its  purposes  before  the  company  is  organized, 
or  by  an  existing  corporation  for  an  extension  of  its  road, 
before  filing  in  the  office  of  the  secretary  of  state  a  certificate 
of  extension,  may  be  adopted  after  incorporation  or  the 
filing  of  the  certificate,  as  the  case  may  be.  Sixth.  A  loca- 
tion of  a  line,  contemplated  by  original  articles  of  incorpora- 
tion, cannot  be  made  before  incorporation,  nor  can  the  loca- 
tion of  a  line  contemplated  by  an  extension  be  made  before 
the  certificate  of  extension  has  been  filed  as  required  by  law. 
Seventh.  A  railway  company  may  begin  the  work  of  loca- 
tion on  any  part  of  its  contemplated  route,  and  a  location  of 
a  part  only  of  its  road,  may  be  held  against  a  rival  company, 
seeking  the  same  location,  as  long  as  such  locating  company 
manifests  good  faith  by  the  diligent  proscution  of  the  work 
contemplated  by  its  organization. 

The  application  of  these  principles  to  the  facts  must  de- 
termine whether  the  applicant  is  entitled  to  the  right  of 
way  through  Jenny's  Gap.  The  work  done  in  Jenny's  Gap 
by  the  engineers  of  the  Deepwater  Company  prior  to  Sep- 
tember 2,  1902,  although  platted  and  shown  by  stakes  on  the 
ground,  did  not  constitute  a  location.  The  engineers  alone 
could  not  make  a  legal  location.  It  could  be  made  only  by 
act  of  the  board  of  directors.  For  want  of  the  consent  of  a 
majority  of  the  stockholders  and  the  filing  of  a  certificate  of 
extension,  required  by  section  53  of  chapter  54  of  the  Code, 
the  board  of  directors  were  themselves  powerless  to  make  a 
location  through  Jenny's  Gap.  If,  however,  the  board  of 
directors,  after  having  obtained  authority  to  do  so,  adopted, 
as  the  location  of  the  road,   the  survey  previously  made,  it 
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was  immaterial,  as  has  been  determined,  that  the  surveying 
and  platting  had  been  done  before  the  acquisition  of  such 
authority.  The  stockholders  met  and  passed  the  resolution 
of  extension  early  in  the  morning  of  September  2nd.  Im- 
mediately afterwards,  the  directors  met  and  passed  the  reso- 
lution hereinbefore  quoted.  Later  in  the  same  day  the  cer- 
tificate of  extension  and  a  plat  of  the  location  through  Jen- 
ny's Gap  were  filed  in  the  office  of  the  secretary  of  state. 
If  the  resolution  passed  by  the  board  of  directors  was  a  res- 
olution of  location,  or  if,  together  with  the  resolution  passed 
by  the  stockholders,  the  circumstances  under  which  Ijoth 
were  passed  and  the  prior  and  subsequent  acts  of  the  board, 
it  amounted  to  a  location,  the  undisputed  fact  remains  that 
the  act  of  its  passage  preceded  the  filing  of  the  certificate  of 
extension  in  the  office  of  the  secretary  of  state.  This,  it  is 
urged,  constitutes  an  insuperable  obstacle  to  its  l^eing  treated 
as  an  adoption  of  the  location,  however  clearly  the  resolution 
may  have  expressed  the  intent  to  so  adopt,  because  the  stat- 
ute says  ''such  corporation  before  commencing  any  such  ex- 
tension in  this  State,  shall  file  in  the  office  of  the  secretary  of 
state,  a  certificate"  &c.  But  all  these  transactions  occurred 
on  the  same  day  and  within  the  space  of  six  or  seven  hours. 
Can  they  not  have  effect  according  to  tlie  intent  of  the  par- 
ties performing  them  ?  As  the  stockholders  had  consented 
to  the  extension,  the  directors  knew  the  certificate  would  Ije 
immediately  filed.  They  had  full  authority  to  file  it  them- 
selves, and  intended  to  do  so.  They  desired  to  file,  at  the 
earliest  possible  moment,  their  map  of  the  location  through 
Jenny's  (Jap.  In  order  to  make  one  trip  to  Charleston  sub- 
serve both  purposes,  they  held  their  meeting  and  ordered  the 
filing  of  the  map  along  with  the  certificate  of  extension.  To 
say  they  could  not  do  this,  but  were  bound  to  del&y  the  act, 
signifying  adoption,  until  after  the  filing  of  the  certificate, 
would  subordinate  substance  to  mere  form.  Moreover,  the 
board,  although  having  no  power  to  delegate  to  its  engineei-s 
the  selection  of  a  location,  could  undoubtedly  direct  it«  en- 
gineers to  claim  and  hold  a  location,  determined  upon  by 
themselves.  If,  therefore,  they  did,  on  the  2nd  day  of  Sep- 
teral)er,  1902,  order  their  agents  to  do  certain  acts  with  ref- 
erence to  the  survey  through  Jenny's  Gap,  on  that  day  and 
afterwards,  which  clearly  signified   their  intention  to  claim 
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and  hold  it  as  a  location,  the  acts  of  the  engineers,  done  in 
pursuance  of  such  direction,  were  the  acts  of  the  board. 
These  engineers  did,. on  the  3rd  day  of  September,  1902,  file 
the  projected  map  of  that  survey  in  the  clerk's  office  of  the 
county  court  of  Raleigh  County.  On  the  9th  day  of  the 
same  month,  they  filed  in  said  office  a  map  of  their  actual  lo- 
cation through  the  gap,  prepared  in  the  meantime.  On  Sep- 
temter  8th,  they  filed  a  second  map  of  the  same  location  in 
the  office  of  the  secretary  of  state.  Whether  these  subse- 
quent acts  were  ordered  by  the  board  depends  upon  the  true 
interpretation  of  the  resolutions  passed  on  the  2nd  day  of 
September. 

At  the  time  of  the  passage  by  the  stockholders  of  the  res- 
olution of  extension  they  had  before  them  plats  of  the  sur- 
veys made  up  to  that  time,  including  the  survey  through  Jen- 
ny's Gap,  but  it  is  contended  that  that  resolution  makes  no 
reference  to  them.  It  does  say,  ''said  extension  to  be  located 
on  the  most  practicable  route,  as  shown  on  the  maps  and  pro- 
files filed  as  required  by  law,"  but  at  that  time  none  had  been 
filed  as  required  by  law.  They  were  filed  on  the  same  day, 
but  after  the  adoption  of  the  resolution.  As  has  been  shown, 
prior  to  that  date,  the  engineers  had  made  two  surveys,  one 
through  Jenny's  Gap  and  Clark's  Gap,  and  the  other  over 
an  entirely  diflferent  route  by  way  of  Piney  Creek  and  Camp 
Creek.  Whether  the  Piney  Creek  and  Camp  Creek  survey 
was  ever  platted  is  not  shown.  That  it  was,  cannot  l>e  as- 
sumed. There  is  no  evidence  that  any  plat  of  it  was  made  or 
placed  before  the  stockholders  or  the  directors.  If,  there- 
fore, the  resolution  referred  to  maps  then  in  existence,  they 
were  the  maps  of  the  Clark's  Gap  and  Jenny's  Gap  survey. 
In  view  of  these  facts  and  the  further  fact  that  the  stock- 
holders' meeting  was  held  for  the  express  purpose,  as  shown 
by  all  the  circumstances  pertaining  to  the  transaction  and  the 
situation  of  the  parties,  of  claiming  the  Jenny's  (xap  loca- 
tion, as  shown  on  the  plat  then  in  the  hands  of  the  stock- 
holders and  officers  of  the  company,  against  the  Chesapeake 
and  Ohio  Company,  and,  to  that  end,  of  making  an  immedi- 
ate filing  of  those  maps,  and  that  the  resolution  passed  by  the 
stockholders  and  the  one  passed  by  the  board  of  directors  had 
been  prepared  on  the  day  before  with  a  view  to  adopting 
them  early  on  the  morning  of  the  second  of  September  and 
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of  filing  the  certificate  of  extension  and  the  maps  as  far  as 
made,  at  the  earliest  possible  moment  after  the  passage  of 
the  resolution,  can  we  say  that  those  maps,  together  with 
such  others  of  the  same  route  as  might  thereafter  be  made, 
are  the  maps  referred  to  in  the  resolution?  The  resolution 
says  "to  l3e  located  on  the  most  practicable  route  as  shown  on 
maps  and  profiles  filed,"  but  it  is  urged  that  it  must  be  read 
and  applied  as  if  it  said  "on  the  maps  and  profiles  hereafttr 
filed  as  required  by  law,"  or  "on  maps  and  profiles  to  be 
filed,"  &c.  Being  so  read,  to  what  does  it  refer?  Part  of 
the  maps  to  be  filed  were  undoubtedly  those  already  made 
and  in  hand,  and  the  hasty  meeting  of  the  stockholders  was 
held  for  the  express  purpose  of  putting  the  company  in  posi- 
tion to  file  them.  As  to  so  much  of  the  route  as  had  been 
surveyed  and  delineated  upon  the  maps  they  knew  its  loca- 
tion and  intended  to  adopt  it  and  endeavored  to  do  so  by  this 
resolution.  That  is  part  of  what  is  meant  by  the  language, 
"said  extension  to  be  located  on  the  most  practicable  route 
as  shown  on  the  maps  and  profiles,  filed  as  required  by  law." 
So  far  as  the  survey  had  Ijeen  made,  the  most  practicable 
route  had  been  ascertained  and  was  then  shown  on  the  map. 
As  to  that  part  of  it  which  had  not  been  surveyed,  the  en- 
gineers were  to  proceed  with  their  work  and  make  the  filings 
as  fast  as  the  maps  could  be  prepared. 

The  two  principal  objections  to  this  construction,  based  up- 
on language  found  in  the  resolution  itself,  are,  first,  that  it 
was  designated  by  the  stockholders  themselves  as  their  cer- 
tificate of  extension  and  not  as  a  description  of  a  specific  loca- 
tion, and,  second,  that  it  directed  certain  persons  by  name 
"to  make  the  necessary  filings  as  required  by  law  as  fast  as 
the  same  may  be  prepared.""  The  direction  to  file  the  reso- 
lution as  the  certificate  of  extension  would  preclude  its  use, 
or  an  intent  in  passing  it,  for  any  other  purpose  inconsistent 
with  the  office  of  such  certificate,  but  a  location  is  perfectly 
consistent  with  an  extension,  and  the  resolution  might  well 
subserve  both  purposes.  A  fact  fully  proved  is  that  the 
stockholders  had  before  them  at  the  meeting,  and  had  pre- 
viously examined,  maps  of  the  survey  through  Jenny's  Gap, 
and  of  the  survey  of  the  route  from  the  mouth  of  Barker's 
Creek  to  within  four  or  five  miles  of  Jenny's  Gap,  a  distance 
of  ten  or  twelve  miles.     Does  the  direction  to  make  filings 
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*'as  fast  as  the  same  may  be  prepared"  exclude  these  maps 
on  the  theory  that  they  were  filings  already  prepared  and, 
therefore,  not  within  the  description?  Such  is  the  conten- 
tion. It  does  not  appear  that  they  were  then  fully  prepared. 
They  had^been  prepared  as  maps,  but,  what  was  deemed  a 
preparation  thereof  for  filing  does  not  appear,  nor  is  it  ap- 
parent from  the  record  that  any  certificates  had  been  attached 
to  them.  In  the  absence  of  evidence  that  they  were  fully 
prepared  for  filing,  we  cannot  see  that  they  are  excluded  by 
the  descriptive  terms  quoted. 

Here  it  is  suggested  that  the  adoption  of  this  resolution  by 
the  stockholders  did  not  make  a  location,  because  the  statute 
says  the  corporate  powers  of  a  railroad  corporation  shall  be 
in  the  board  of  directors.  The  point  is  well  taken.  This  did 
not  amount  to  a  location,  but  it  is  an  important  transaction 
to  be  considered  upon  the  inquiry  as  to  whether  the  direc- 
tors made  a  location.  If  the  foregoing  construction  of  the 
resolution  is  correct,  it  was  adopted  by  the  directors  and 
made  their  resolution.  Immediately  after  the  adjournment 
of  the  stockholders'  meeting  and  before  any  papers  were  sent 
away,  the  directors,  fresh  from  the  stockholders'  meeting, 
fully  cognizant  of  all  that  had  been  done  there,  and  imbued 
with  the  spirit  and  purpose  of  that  meeting,  met  and  .passed 
the  resolution  hereinbefore  set  out,  directing  the  chief  engi- 
neer and  attorney  in  fact  of  the  Deepwater  Company,  "to 
carry  out  the  surveys  and  extensions  of  same  as  authorized 
by  the  stockholders  in  their  meeting  of  this  date  and  to  do  all 
things  further  that  may  be  necessary  for  carrying  out  said 
resolution."  If  we  are  correct  about  the  reference  to  maps 
and  profiles  in  the  resolution  passed  by  the  stockholders,  they 
were  the  maps  of  the  surveys  mentioned  in  the  resolution 
passed  by  the  directors,  and  this  resolution  of  the  directors 
ordered  the  doing  of  all  things  necessary  for  carrying  out  the 
resolution,  and  among  these  was  the  extension  of  the  railroad 
upon  the  location  shown  by  the  maps  and  profiles.  This 
meetipg  was  held  at  an  early  hour  to  insure  the  filing  of  the 
maps  on  that  day,  and  they  were  sent  away  immediately  for 
that  purpose  and  actually  tiled  by  the  person  appointed  for 
that  purpose  at  that  meeting.  They,  as  well  as  the  maps 
subsequently  filed  in  the  office  of  the  clerk  of  the  county 
court  of  Raleigh  County  on  the  3rd  and  9th  days  of  Septem- 
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ber,  1902,  and  in  the  office  of  the  secretary  of  state  on  the  8th 
day  of  September,  1902,  were  filed  by  order  of  the  board  of 
directors.  For  what  purpose?  Could  it  have  b^en  any  other 
than  to  claim  the  location  shown  by  them  ?  Though  not  an 
indispensable  step  in  the  act  of  location,  does  not  the  act  of 
filing  maps  by  order  of  the  board  of  directors  clearly  indi- 
cate their  election  and  determination  to  take  the  location 
shown  by  the  maps  for  the  purposes  of  the  road  ?  They  were 
the  acts  of  the  corporation.  They  were  done  under  the  res- 
olution and  to  give  notice  of  the  location  claimed  by  the  com- 
pany. That  these  acts  were  done  with  intent  to  make  a  pres- 
ent selection  of  the  location  in  question  is  a  necessary  infer- 
ence from  their  nature,  the  manner  in  which  they  were  done, 
the  surrounding  circumstances  and  the  contemporaneous  and 
subsequent  conduct  of  the  corporate  authorities.  And  sev- 
eral of  them  were  subsequent  to  the  date  of  the  filing  of  the 
certificate  of  extension. 

Is  any  rule  violated  by  thus  reading  the  resolutions  in  the 
light  of  the  surrounding  circumstances,  the  situation  of  the 
parties  and  their  conduct?  Certainly  not.  They  are  instru- 
ments of  much  less  solemnity  than  deeds,  wills  and  contracts, 
and  all  such  instruments  may  be  so  read,  when  the  intent  of 
the  parties  is  not  made  pMin  by  the  terms  used.  "The  circum- 
stances connected  with  the  transaction  and  the  situation  of 
the  parties  may  be  considered  in  arriving  at  the  intent  of  the 
parties."  Devlin  on  Deeds,  section  839,  citing  along  list 
of  cases.  The  rule,  as  applied  to  contracts,  is  tersely  and  ac- 
curately stated  in  9  Cyc.  587,  as  follows:  "To  determine  the 
intention  of  the  parties,  if  the  meaning  is  not  clear,  it  is  nec- 
essary that  regard  shall  be  had  to  the  nature  of  the  instru- 
ment itself,  the  condition  of  the  parties  executing  it,  and  the 
objects  which  they  had  in  view,  for  which  purpose  parol  evi- 
dence is  admissible."'  In  the  law  of  wills  the  same  rule  ob- 
tains. "To  aid  in  the  true  construction  of  the  will,  evidence 
may  be  received,  and  should  be  sought,  of  any  facts  known 
to  the  testator,  which  may  reasonably  be  supposed  to  have  in- 
fluenced him  in  the  disposition  of  his  property,  and  all  the 
surrounding  circumstances  at  the  time  of  making  the  will." 
Ilaget'H  v.  £(hrarih^  13  W.  Va.  822.  Another  rule,  appH- 
cable  to  contracts  and  deeds  that  are  uncertain  in  their 
terms,  is  stated  in  9  Cyc.  588,  as  follows:      "Where  the  par- 
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ties  to  a  contract  have  given  it  a  particular  construction,  such 
construction  will  generally  be  adopted  by  the  court  in  giv- 
ing effect  to  its  provisions.  And  the  susequent  acts  of  the 
parties,  showing  the  construction  they  have  put  upon  the 
agreement  themselves,  are  to  be  looked  to  by  the  court,  and 
in  some  cases  may  be  controlling."  See  also  Kidwell  v. 
Baltimore  dec.  Co.,  11  Grat.  676;  Clark  v.  Nxinn,  25  Grat. 
287;  Capertanv.  Caperton,  36  W.  Va.  257;  ScraggsY.  Hill, 
37  W.  706;  Shrewshiry  v.  Tufts,  41  W.  Va.  212.  Surely 
there  must  be  equal  latitude  of  inquiry  in  seeking  the  true 
meaning  and  application  of  a  written  declaration,  made  in  an 
ex  parte  proceeding.  Still  another  principle  of  wide  appli- 
cation is  that  parol  evidence  is  admissible  to  aid  in  making 
application  of  the  descriptions  in  written  instruments  to  the 
subject  matter  thereof.  Siiooks  v.  Wing  field,  52  W.  Va. 
441;  Jones  Real  Prop.  Conv.  section  339;  Fnrhee  v.  Furhee, 
49  W.  Va.  191,  195. 

The  suggestion  that  the  resolutions  are  certain  and  definite 
in  terms,  founded  ux)on  the  designation  of  the  resolution  as 
a  certificate  of  extension,  and  the  direction  to  make  filings 
*'as  fast  as  they  may  be  prepared,"  has  been  disposed  of. 
The  fact  that  they  had  maps  before  them  and  contemplated 
the  making  of  others,  makes  the  resolution  uncertain  as  to 
whether  the  reference  is  to  both  classes  of  maps  or  to  only 
one,  and  opens  the  way  for  parol  evidence  on  the  question  of 
intent.  Another  objection  to  this  method  of  interpretation 
is  that  the  resolution,  like  a  statute,  must  speak  for  itself  and 
cannot  be  aided  by  extrinsic  circumstances,  and  is  not, 
therefore,  to  be  classed  with  such  instruments  as  deeds,  wills 
and  contracts.  This  position  is  clearly  untenable.  Though 
the  power  to  make  a  location  may  be  legislative  in  its  nature, 
no  form  or  mode  by  which  its  exercise  shall  be  evidenced, 
has  been  provided  by  law.  No  reason  is  perceived  why  cor- 
I)orate  action  in  the  selection  of  a  railroad  location  should  be 
evidenced  in  a  manner  different  from  any  other  corporate 
act.  The  nature  of  the  power  and  the  mode  of  its  exercise 
are  obviously  distinct.  But  if  these  were  not  so,  statutes  form 
no  exception  to  the  rules  of  interpretation  and  construction 
above  referred  to.  In  Railvm\f  Co.  v.  Ailing,  99  U.  S.  463, 
474,  Mr.  Justice  Harlan  applied  the  principle,  saying:  "Of 
what  the  company  had  done,  prior  to  the  passage  of  the  act 
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of  1872,  towards  effecting   the  objects  of  its  incorpoi-ation. 
Congress,  it  is  fairly  to  be   presumed,  was  not  uninformed. 
It  was  aware,  we  raust  also  presume,  of   the  routes  designa- 
ted in  the  charter  of  the  company,  for  the  main  road  and    its 
several    branches,  all  so   connected   as    to  constitute   when 
completed,    an    extended    railway    system   for   that   entire 
region.     That  Congress  was  so  informed  is  quite  clearly  in- 
dicated by  the  terms  employed  in  the  act  of  1872.      That  act 
must,  therefore,  receive  the  same  construction  which  would 
be  adopted  had  it  contained  a  full  or  detailed  description   of 
the  routes  of  the  main  line  and  branches.      In  this  view,  and 
having  due  regard  to  all  the  circumstances  and  conditions  of 
the  company  when  the  act  was  passed,  we  do  not  doubt  that  the 
intention  of  Congress  was  to  grant  to  the  company  a  present 
beneficial   easement   in  the  particular   way  over  which   the 
designated  routes  lay,  capable,  however,  of  enjoyment   only 
when  the  way   granted    was  actually  located,  and,    in    good 
faith,  appropriated  for  the  purposes  contemplated  by  the  char- 
ter of  the  company,  and  the  act  of  Congress.''     Can  the  prior 
and  subsequent  conduct   of   the   legislature  be  considered  f 
Yes.     All  acts  injmri  materUi^  repealed  or  unrepealed,  are  to 
l3e  considered.     Forqueran  v.  DoiniaUy^  7  W.  Va.  114;  T //«^ 
V.    Xewcomh,  132  U.  S.  220;    Vlterho  v.  Fr!e(Uandet\  120  U. 
S.  707;   SunvoH  v.  Daniel^  49  W.  Va.  554.      Can   the  sur- 
rounding circumstances  be  considered?     Yes,    and   also  the 
history  of  the  times  and  purpose  sought  to  be  accomplished 
by  the  act.     Smith  v.  Tommend^  148  U.  S.  490;    Daniel  v. 
Simititi^  49  W.  Va.  554.     If  a  hasty  and  precipitate  meeting 
of  the  legislature  had  taken  place  by  reason  of  some   threat- 
ened  peril   to  the  commonwealth  for  the  aversion  of  which 
a   crude  act   had   been     passed,     which,  read   in   the  light 
of   all    the  circumstances   clearly   disclosed   its   purpose,    I 
have  no  doubt  that  the  manner  in  which  the  legislature  had 
assembled  and  what  was  done  and  ordered  before  and   at  the 
session  might  be  considered,  along  with   all  other  attendant 
circumstances. 

Nor,  in  reaching  this  conclusion  by  the  application  of  the 
foregoing  principles,  have  we  lost  sight  of  the  status  of  the 
case  in  this  Court.  The  plaintiff  in  error  is  regarded  as  a  de- 
murrant to  evidence,  admitting  all  the  facts  which  the  evi- 
dence of  the  defendant  in  error  fairly  tends  to  prove  and  all 
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fair  inferences  arising  therefrom,    and   waiving  all  its  own 
conflicting  and  impeached  evidence  and  all  inferences  from  its 
own  evidence  not  necessarily  arising  therefrom.  Uarrimn  v. 
Banh,  6  W.  Va.  1;  Nutter  v.  Sydemtrwker,  11  W.  Va.  535; 
State  Y.  Seahright^   15   W.  Va.   590;  Ahi^ahaim  v.    Swann^ 
18  W.  Va.  274;  State  v.  Miller,  26  W.  Va.    106;  Laidley  v. 
Smith,  32  W.  Va.  387;    State  v.    Denoon,    34   W.  Va.  139; 
Mercantile  Co,    v.    Truax,   44  W.   Va.  531;  Rohrhaugh  v. 
Expre^  Co.,  50  W.  Va.  148;   Miller  v.  Inmrance  Co.,  8  W. 
Va.  515;  Ware  v.  Stephenson,  10  Leigh  161;  Muhleman  v. 
Ins,  Co,,  6  W.  Va.  508.  But  the  record  here  presents  the  three 
distinct  issues  of  (1)  a  location  by  the  Deepwater  Company, 
before  Septemter  11,  1902,  (2)  a  location  by  the  Chesapeake 
and  Ohio   Company,    September  11,    1902,  and  (3)  a  loca- 
tion by   the  Deepwater  Company  September  26,  1902.     Set- 
tlement of  the  first  in  favor   of  the  Deepwater  Company   is 
decisive  of  the  case.      That  only  we  are  now  considering,  for 
the  evidence  relating  to  the  others  does  not  bear  perceptibly 
upon  it.      All  the  material  evidence  applicable  to  it  was  ad- 
duced by  the  demurrant,  and  whatever  conflict  there  is  in  the 
evidence  relating   to  this   issue  is  found  in  the  demurrant's 
own  evidence.      Most,  if  not  all,    of   the  inconsistency  in  it 
has  been  eliminated   by   the  determination  of  a  purely  legal 
question,  the   construction   of  the  resolutions.      That  never 
was  a  matter  of  inference  to  be  left  to  a  jury.      As  to  what 
was  done  in  obedience  to  the  resolution  of  the  board  of  di- 
rectors, there  is  no  dispute,  at  least  no  question  having  any 
reasonable  basis  in  the  evidence.      Far  more  was  done  than 
a   resolution  of  extension   and   a   mere  exploration   of   the 
route  under  it  required.     Unless  it  be   held   that   this  evi- 
dence, on  the  whole,  points  certainly,  unerringly  and  neces- 
sarily  to  a  location  by  corporate  authority  before  the   11th 
day  of  September,  1902,  much  of  it  must  be  taken  for  naught 
and   put   out  of   the  case,  and  the  court  has  no  right  to  dis- 
card it. 

The  Deepwater  Company  made  a  location  by  another  and 
later  act  of  adoption.  The  directors  of  that  company,  on 
the  26th  day  of  September,  1902,  passed  a  resolution  reciting 
that  the  engineer  had  located  the  company's  proposed  rail- 
road from  Glen  Jean  up  the  Dunloup  Creek  to  the  mouth  of 
Sugar  Creek   and  up  Sugar  Creek,  crossing  the  divide,   to 
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Pack's  Branch  of  Paint  Creek,  down  that  branch,  and  up 
Paint  Creek,  crossing  the  divide,  to  Millers  Camp  Branch  of 
the  Marsh  Fork  of  Coal  liiver,  down  that  branch  to  the 
junction  of  the  same  with  Surveyor's  Fork,  up  that  fork  to 
Jenny's  CJap  and  through  that  Gap  to  the  waters  of  Slab  Fork, 
and  then  on  to  the  Bluestone  River  as  hereinbefore  described; 
approving  and  adopting  the  whole  of  that  location  and  such 
maps  of  it  as  had  then  been  filed  in  the  office  of  the  secretary 
of  state  and  in  the  clerks'  offices  of  the  county  courts  of  Fay- 
ette, Raleigh,  Wyoming  and  Mercer  Counties:  and  directing 
the  engineer  in  charge  to  file  as  speedily  as  practicable  in  the 
proper  offices  maps  and  profiles  of  the  remaining  parts  of 
said  location.  Prior  to  that  time,  the  map  and  profile  of 
the  location  through  Jenny's  Gap  had  been  filed.  This  was 
a  formal,  si)ecific  and  deliberate  adoption  of  that  lo- 
cation by  the  cori)orate  authorities  of  the  Deepwater 
Railway  Company.  This  is  undisputed,  except  that  it  was 
not  an  adoption  of  a  location  of  the  entire  line  acconling 
to  complete  surveys  then  made.  That  objection  has  been  dis- 
posed of. 

If,  prior  to  the  26th  day  of  September,  1902,  the  Chesa- 
I)eake  and  Ohio  Company  had  not,  by  corporate  action, 
adopted  the  same  location  through  Jenny's  Gap,  the  right  of 
the  Deepwater  Company  to  that  location,  by  force  of  the 
action  of  its  directors  on  September  26,  1902,  is  beyond  dis- 
pute. The  defendant  in  error  claims  to  have  adopted  the 
location  on  the  11th  day  of  September,  by  a  resolution  passed 
by  its  board  of  directors  at  a  meeting  held  on  that  da^^n  the 
city  of  New  York.  For  proof  of  this,  it  introduced,  over  the 
objection  of  plaintiff  in  error,  what  purix)rts  to  be  a  i-ecord 
of  the  minutes  of  such  meeting,  including  the  adoption  of 
such  a  resolution.  This  record  is  in  the  form  of  typewritten 
sheets,  pasted  in  a  regular  book  of  the  company  kept  at 
Richmond,  Virginia,  by  the  secretary  of  the  company,  who 
testified  that  he  had  not  attended  the  meeting  and  knew  noth- 
ing of  it  or  what  had  Ijeen  done  thereat,  other  tlian  what  was 
disclosed  by  the  typewritten  matter.  This  typewritten  re- 
cord on  sheets  of  paper,  signed  by  the  president  of  the  com- 
pany and  the  assistant  secretary,  had  been  received  by  him 
and  pasted  in  a  minute  book,  but  he  did  not  even  say  when 
they  had  been  received.     Neither  the  president,  assistant  sec- 
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retary  nor  any  other  person,  who  appears  to  have  at- 
tended the  meeting  was  called  to  testify  that  such  meeting 
was  held  and  such  resolution  passed,  and  nothing  was  shown 
by  way  of  excuse  for  not  calling  them.  Furthermore,  it  was  ad- 
mitted that  both  the  president  and  assistant  secretary  were  liv- 
ing, and  residing,  respectively,  in  Richmond  and  Philadelphia. 

The  defendant  in  error  attempts  to  use  this  record  as  evi- 
dence to  prove  its  own  acts  in  its  own  favor  against  a  total 
stranger  to  it.  It  is  not  used  for  the  purpose  of  establishing 
any  contractual  relation  between  it  and  the  plantiflf  in  error. 
It  makes  no  charge  against  the  plaintiff  in  error.  It  does, 
however,  make  use  of  this  resolution  to  prove  title  in  itself 
to  a  thing  which  the  plaintiff  in  error  says  it  has  not  acquired 
and  to  which  the  plaintiff  in  error  is  entitled,  unless,  by 
prior  acquisition,  it  has  become  the  property  of  the  defend- 
ant in  error.  In  support  of  the  admissibility  of  the  record 
for  this  purpose,  upon  showing  that  it  was  entered  in  the 
book  by  one  having  authority  to  do  so,  it  is  contended  that 
the  records  of  a  private  corporation  are  admissible  evidence 
against  all  persons  to  prove  its  corporate  acts. 

The  able  counsel  for  defendant  in  error  say  the  following 
is  deducible  from  the  authorities  as  a  rule  on  the  subject: 
"The  records  of  a  corporation  are  admissible  to  establish  a 
right  in  it  which  grows  out  of  its  own  proceedings,  although 
they  may  not  be  admissible  to  fasten  the  liability  on  others." 
In  testing  the  soundness  of  this  proposition,  it  is  necessary  to 
bear  in  mind  that  the  decisions  relating  to  the  admissibility 
of  such  evidence  present  many  distinctions,  in  respect  to  the 
subject  matter  of  the  controversy,  the  relation  of  the  parties 
to  it  and  to  one  another  and  the  nature  of  the  fact  sought  to 
be  proved  by  such  evidence. 

That  the  records  of  a  corporation  are  always  admissible 
against  it  is  perfectly  apparent.  They  are  admissions  and 
declarations  against  its  interest  and  may  be  used  as  such, 
just  as  the  books,  memoranda,  letters  and  declarations  of  an 
individual  may  be  used  against  him,  although  not  admissible 
in  his  favor.  Jones  Ev.  section  530;  Tmmsend  v.  Churchy 
6  Cush.  279.  The  cases  illustrating  this  use  of  corporation 
records  and  books  can  have  no  possible  bearing  on  the  ques- 
tion presented  here.  Hence,  no  time  need  be  spent  in  col- 
lecting and  analyzing  them. 
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When  the  controversy  is  between  stockholders,  concerning 
their  interests  in  the  corporation  and  involves  the  considera- 
tion of  the  acts  of  the  corporation  as  effecting  directly  its 
status  and  indirectly  their  interests,  the  records  and  lx)oks 
are  admissible,  if  authenticated  by  showing  that  they  are  the 
records  and  books  of  the  corporation  and  have  been  regularly 
kept  as  such.  This  is  done  by  calling  as  a  witness  the  secre- 
tary or  other  recording  officer,  if  he  can  be  had.  This  rule 
rests  upon  considerations  of  convenience  and  also  upon  sound 
legal  principle.  By  becoming  a  stockholder  in  a  cori)oration, 
a  person  creates,  between  himself  and  all  other  stockholders 
of  the  corporation,  and  between  himself  and  the  corporation, 
a  contractual  relation  which  is  affected  and  controlled,  in 
some  degree,  by  every  proper  act  of  the  corporation,  whether 
done  by  its  board  of  directors,  its  officers  or  its  mere  em- 
ployes. He  is  bound  by  its  past  acts  and  haa  consented  to 
be  bound  by  all  its  future  acts.  If  they  result  in  gains,  he 
shares  in  them,  and,  if  in  losses,  he  suffers  his  proportionate 
part  thereof.  The  business  of  the  corporation  is  his  business. 
Though  in  a  direct  and  primary  sense,  the  directors  and  offi- 
cers are  the  agents  of  the  corporation,  and  not  subject  to  his 
individual  control,  they  are,  in  a  substantial  way,  his  agents 
and  employes  and  he,  along  with  the  corporation,  is  privy  to 
their  acts  and  may  be  deemed  to  have  authorized  every  book 
entry  and  every  record  of  corporate  meetings  and  acts  that 
the  officers  and  agents  may  lawfully  make.  He  is  deemed  to 
have  known,  when  he  established  his  relationship  of  stock- 
holder, that  such  records  and  entries  would  be  made  and  that 
they  would  indirectly  relate  to,  and  affect,  his  interest  Hav- 
ing access  to  the  books  and  constructive  knowledge  of  their 
contents,  there  is  ground  for  a  presumption  that  he  would 
not  have  suffered  an  improper  entry  to  remain  in  them  with- 
out objection.  Moreover,  a  relationship  closely  allied  to  that 
of  partnership  exists  between  the  stockholders  of  a  corjwra- 
tion.  Because  of  the  relation  of  agency  existing  between  co- 
partners and  the  right  of  inspection  of  the  books  relating  to 
the  partnership  business  and  affairs,  the  books  of  a  co-part- 
nership are  admissible  evidence  in  controversies  between  the 
members  thereof.  "Although  the  book  of  an  individual  is 
not  evidence  in  his  favor  against  others,  yet,  from  the  very 
nature  of  the  case,  the  books  of  a  partnership  must  be  evi- 
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dence  between  th6  partners  themselves.  Their  situation  is 
one  of  confidence.  They  agree  to  unite;  and,  as  to  others,  to 
become  one  person;  and  the  books  of  the  firm  are  to  speak 
their  language  and  record  their  joint  transactions;  and  there 
is  an  understanding  that  these  books  are  to  be  appealed  to, 
to  tell  their  true  situation.  To  admit  them  as  evidence,  then, 
is  only  effectuating  their  agreement,  and  using  their  own 
criterion  and  test,  to  ascertain  the  truth.  Such  books,  there- 
fore, kept  subject  to  the  inspection  of  each,  must  be  admit- 
ted as  correct  till  the  contrary  is  shown."  Mills,  Judge,  in 
**<tm7ni<  V.  Kirtleij^  1  Mon.  80.  This  doctrine  has  been  enun- 
ciated and  applied  in  early  Virginia  cases,  binding  upon  this 
Court.  Fletcher  v.  Pollard^  2  H.  &  M.  544;  BricTchome  v. 
Hunter,  4  H.  &  M.  363.  See  also  Heartt  v.  Cammg,  3 
Paige  (N.Y.)  566. 

Though,  according  to  good  authority,  there  is  no  legal 
principle  upon  which  the  action  can  be  justified,  courts  al- 
most everywhere  hold  that  the  records  and  proceedings  of  a 
corporation  are  hdimsaihle  to  prove  jjrhna  facu,  ^gs.inst  an 
individual,  his  membership  in  it  as  a  stockholder.  This  rule 
is  stated  in  TurnbuU  v.  Paijson,  95  U.  S.  418,  as  follows: 
"A  person  is  presumed  to  be  the  owner  of  stock  when  his 
name  appears  upon  the  l)ooks  of  the  company  as  a  stockhold- 
er; and,  when  he  is  sued  as  such,  the  burden  of  disproving 
that  presumption  is  cast  upon  him."  It  was  adopted  by  this 
Court  in  Rcuhnrnj  v.  Applegafe,  21  W.  Va.  172,  without  any 
reference  to  other  authorities  for  a  verification  of  its  sound- 
ness. The  federal  decision  just  mentioned  predicated  the 
rule  upon  the  following  decisions  as  authority  tlierefor:  Coffiji 
V.  Collh}^,  17  Me.  440;  2ferrlll  v.  Walktr,  24  Me.  237;  Plank 
Roadw  Rid,  7  Barb.  (N.  Y.)  162;  Iloagland  v.  Bell,  36 
Barb.-  (N.  Y.)  57;  Turnpike  Road  v.  Van  Xesn,  2  Cranch 
(2  C.  C.)  451;  Mudiiett  v.  IlorrelU  33  Cal.  25.  The  oldest  of 
these  is  Coffin  v.  CoUtnH,  an  action  of  replevin  against  a 
sheriff  for  certain  logs  seized  under  an  execution  against  a 
certain  corporation.  The  defendant  endeavored  to  prove 
that  the  property  w^iich  he  took  out  of  the  possession  of  the 
plaintiffs  belonged  to  a  certain  individual  who  was  a  memter 
of  the  corporation,  in  consequence  of  which  said  individual's 
property  was  liable  to  be  taken  under  the  execution.  In 
order  to  establish  the  existence  of  the  corporation,  he  intro- 
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duced  the  act  incorporating  it  and  then  offered  to  prove  by 
oral  testimony  the  organization  of  the  company  and  user  of 
the  corporate  franchises  conferred  by  the  act,  and  the  court 
held  this  evidence  inadmissible  to  prove  the  fact  of  corporate 
existence  on  the  ground  that  the  records  were  the  best  evi- 
dence and  not  to  be  supplanted  by  oral  testimony  yvithout 
having  shown  that  they  could  not  be  obtained.  Just  here  it 
is  to  be  observed  that  the  case  was  not  an  action  by  the  cor- 
poration against  a  stockholder,  but  the  issue  was  whether  or 
not  the  relation  of  stockholder  existed.  In  the  next  case, 
Plank  Road  Co.  v.  Rice.,  there  was  neither  a  declaration  of 
such  a  rule  nor  any  necessity  for  it.  The  subscription  paper 
of  the  defendant  was  produced  and  there  was  oral  proof  of 
his  acceptance  of  a  certificate  of  stock  in  the  corporation 
without  objection.  He  did  not  deny  his  connection  with  the 
corporation  nor  the  acts  which  it  was  alleged  he  had  done  by 
way  of  subscription  and  participation,  but  did  deny  the  legal 
sufficiency  of  those  acts  to  make  him  a  stockholder.  Hong- 
land  V.  Bell  lays  down  the  rule  as  declared  in  Turnhidl  v. 
Paymn.,  but  without  the  citation  of  a  single  authority  to  sup- 
port it  and  without  any  reference  to  any  legal  principle  as  a 
basis  for  it.  The  opinion  is  about  a  dozen  lines  in  length. 
Merrill  v.  WalWr  has  no  relation  whatever  to  a  corporation 
or  the  stockholders  thereof.  The  citation  of  it  is  a  manifest 
error.  Presumably  the  case  intended  to  be  referred  to  is 
Whitman  v.  Granite  Church,  24  Me.  236,  on  the  opposite 
page  of  the  same  book  from  Merrill  v.  ^Vall'er.  That  was 
an  action  against  a  corporation  by  an  individual,  a  stranger, 
for  money  had  and  received,  and  the  records  were  not  offered 
in  its  favor,  but  against  it  as  its  admission  of  the  indebted- 
ness to  him,  and  not  in  reference  to  any  relation  as  stock- 
holder. Hence,  it  is  wholly  inapplicable.  Mudgett  v.  Hor- 
veil  expressly  decides  that  the  stock  book  of  a  corporation  is 
not  admissible  against  one  who  is  alleged  to  be  a  stockholder 
for  the  purpose  of  proving  that  he  is  a  stockholder.  Com- 
menting upon  this  rule,  Morawetz  on  Corporations,  section 
76,  says:  "While  the  rule  stated  in  the  preceding  section 
appears  to  l)e  well  established  by  authority,  it  is  difficult  to 
support  it  by  any  principle  of  the  common  law.  The  stock- 
books  of  a  corporation  are  undoubtedly  evidence  against  it, 
as  admissions;  but  they  cannot  l^e  admitted  on  this  ground 
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for  the  company,  against  a  person  who  denies  that  he  is  a 
shareholder."  In  this,  the  author  is  supported  by  Wheeferv, 
Walker,  45  N.  H.  355,  and  Chaste  v.  Railroad  Co.,  38  111. 
215.  Though  denouncing  the  rule  as  indefensible  in  princi- 
ple, the  Alabama  court  enforced  it  in  Seniple  v.  Gleim,  91 
Ala.  245. 

A  review  of  the  cases  wHl  show  that,  except  in  a  few  in- 
stances, there  was  evidence  other  than  the  mere  appearance  of 
the  defendant's  name  upon  the  stock  book  to  show  his  con- 
nection with  the  company  as  a  stockholder.  In  Railway  Co, 
V.  Applegate,  21  W.  Va.  172,  the  defendants  were  shown, 
by  the  oral  testimony  of  two  witnesses,  to  have  been  con- 
nected with  the  company  as  subscribers.  Witnesses  testi- 
fied to  having  been  present  at  the  meetings,  the  records  of  the 
transactions  of  which  were  shown  by  the  books.  It  was 
proved  by  one  witness  that  the  defendants  had  paid  to  him 
for  the  company  part  of  their  subscriptions.  Others  had  seen 
the  signatures  of  the  defendants  on  the  subscription  list. 
What  this  Court  meant,  therefore,  seems  to  have  been,  not 
that  the  appearance  of  the  defendant's  name  on  the  stock 
book  was  alone  sufficient  to  make  him  a  subscriber  7>/v'/;<a 
fade,  but  that  his  subscription  having  been  shown,  as  well 
as  the  presence  of  his  name  on  the  stock  book,  the  burden 
was  upon  him  to  prove  a  release.  So  in  the  Glenn  Caxen^  91 
Ala.  245,  6  S.  E.  806,  96  N.  C.  413,  the  subscriptions  do  not 
seem  to  have  been  contested,  but  it  was  claimed  that  the  de- 
fendants had  been  released  by  a  change  in  the  name  of  the 
•corporation  and  in  the  amount  of  its  capital  stock.  As  that 
corporation  had  been  insolvent  and  inactive  for  about  twenty 
years  when  the  suits  were  brought  against  the  stockholders, 
the  admission  of  its  books,  record  and  papers  might  have 
been  justified  on  the  ground  of  necessity,  owing  to  the  death 
or  absence  of  those  who  made  the  entries  in  them,  although 
that  is  not  stated  as  the  reason  for  admitting  them.  In 
Seniple  v.  Glenn,  91  Ala.  245,  there  was  not  even  an  authen- 
tication of  the  books,  but  the  court  said,  in  view  of  the 
absence  of  any  objection  to  their  introduction,  "we  must 
assume  that  this  ground  of  objection  was  waived."  The 
issue  in  that  case  was  not  whether  certain  things  had  been 
done,  but  the  legal  effect  of  what  admittedly  had  been  done. 
In  Bre^oer  v.  Stone,  11  Gray  (Mass.)  228,  the  subscription 
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of  the  defendant  was  admitted  and  the  admission  of  the 
books  to  prove  his  connection  with  the  corporation,  by  way 
of  subscription  to  its  stock,  was  unnecessary,  and  they  were 
only  admitted  for  the  purpose  of  showing  acceptance,  by  the 
corporation  of  which  the  defendant  was  admittedly  a  mem- 
ber, of  a  conveyance  to  it.  The  identity  and  legal  effect  of 
acts  done  were  the  only  issues  in  -the  case  and  that  they  had 
been  done  was  uncontro verted.  Railroad  Co.  v.  Eakluif^  30 
la.  279,  did  not  involve  any  controversy  as  to  whether  there 
had  been  a  subscription,  the  fact  of  signing  the  subscription 
w^as  admitted  and  the  technical  objection  set  up  was  that  the 
subscription  paper  had  not  been  properly  stamped  nor  the 
stamps  properly  cancelled.  The  other  issues  were  that  cer- 
tain conditions  on  which  the  subscription  had  been  made  had 
not  been  complied  with.  These  were  conditions  suljsequent. 
The  subscriber  had  connected  himself  with  the  corporation 
and  the  question  was  whether  he  had  been  released  by  failure 
to  perform  conditions,  subsequent  to  his  subscription,  but 
precedent  to  the  right  to  require  payment  of  the  amount 
subscribed.  In  the  similar  (5ase  of  Bail  tray  Co.  v.  Dnnn^ 
39  Me.  587,  there  was  no  controversy  about  the  fact  of  the 
original  subscription.  The  subscription  paixjrs,  signed  by 
the  defendant,  were  put  in  evidence,  and  he  resisted  payment 
on  the  ground  that  he  had  been  released  by  failure,  on  the 
part  of  the  company,  to  obtain  a  subscription  to  its  capital 
stock  in  a  certain  amount  and  to  comply  with  other  condi- 
tions. In  Grayii  v.  Tunipike  Co,^  4  Rand.  578,  the  original 
subscription  book  was  produced  and  one  defendant  admitted 
his  signature,  while  that  of  the  other  was  proved  by  a  com- 
petent witness.  Judge  Carr  said  there  was  "abundant  evi- 
dence to  prove  the  defendants  subscribers.''  Railroad  Co. 
V.  White,  41  Me.  512;  Railroad  Co.  v.  Sherman,  8  R.  I.  564; 
Vawter  v.  Franklin  College,  53  Ind.  88;  Stewart  v.  Rail  tray 
Co.,  32  (irat.  146,  and  Turnpike  Co.  v.  McKean,  10  Johns. 
153,  all  belong  to  the  class  of  cases  just  examined.  Very 
few,  if  any,  of  these  cases,  may  be  regarded  as  having  enun- 
ciated the  proposition  that,  in  the  absence  of  proof  of  a  sub- 
scription or  other  substantial  connection  of  the  defendant 
with  the  corporation,  so  as  to  make  him  a  participant  in  the 
enterprise,  the  presence  of  his  name  alone  on  the  books  of 
the  company,   written  there  by  one  of  its  agents,  is  prima 
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fade  proof  of  membership.  If,  however,  such  doctrine  is 
established,  it  affords  no  reason  for  extending  the  departure 
to  any  other  class  of  cases.  It  has  been  denounced  as  un- 
sound in  principle  by  both  courts  and  textwriters. 

A  very  numerous  class  of  cases  in  which  corporations  have 
been  permitted  to  introduce  their  records  and  books  for  the 
purpose  of  proving  their  acts  is,  that  in  which  it  is  necessary 
to  establish  only  d^  fa^^to  corporate  existence  and  not  exist- 
ence de  jure.  For  instance,  a  bank  sues  on  a  note,  or  a 
railroad  company  on  a  contract,  and  the  plea  of  7iul  t lei  record 
is  interposed,  denying  that  the  plaintiff  is  a  corporation. 
Here  proof  of  corporate  existence  is  required,  but  it  need 
not  be  full  nor  need  the  evidence  be  such  as  is  necessary  to 
prove  many  kinds  of  specific  corporate  acts.  Many  decisions 
say  that  for  this  purpose,  it  suffices  to  introduce  the  charter, 
act  of  incorporation,  or  articles  of  incorporation,  and  then 
proof  that  the  plaintiff  has  acted  as  such  corporation,  car- 
ried on  a  banking  business  or  a  railroad  business.  The 
issue  is  collateral  in  its  nature.  The  plea  simply  requires  the 
plaintiff  to  establish  a  status— show  that  it  is  what  it  claims 
to  be.  In  that  question,  the  other  party  has  no  direct,  but 
only  an  incidental,  interest.  The  fact  thus  put  in  issue  is 
distinct  from,  and  practically  independent  of,  the  real  con- 
troversy between  the  parties.  See  Wai/  v.  BUlings^  2  Mich. 
397;  Insurance  Co,  v.  AUii^  24  Minn.  "l^'^Hendernon  v.  Banl\ 
14  Miss.  314;  Bank  v.  Harrison^  39  Mo.  433;  rnsurance  Co, 
V.  CadwelU  3  Wend.  296;  Jone^  v.  Dana,  24  Barb.  395; 
M.  E.  IT,  Church  v.  Plel-et,  23  Barb.  436;  Bank  v.  Bank, 
21  N.  Y.  542;  St-ate  v.  Murphy.  17  JR.  I.  698;  Turnpike  v. 
Cutler,  6  Vt.  323;  Bank  v.  Allen,  11  Vt.  302;  Bank  v.  Lee, 
112  Mass.  521;  Bank  v.  Glendon,  120  Mass.  97;  Mix  v.  Bank, 
91  111.  20.  Some  of  the  earlier  cases  required  a  great  deal 
more  proof  than  the  courts  now  exact.  To  this  class  belong 
the  following  cases,  relied  upon  by  counsel  for  defendant  in 
error,  as  authority  for  the  position  they  have  taken  here: 
Woody,  Bank,  9  Cow.  (N.  Y.)  193,  an  action  against  an  en- 
dorser on  a  note;  McFarland  v.  Ins,  Co,,  4  Denio  (N.  Y.) 
392,  an  action  by  the  insurance  company  on  a  bond  condi- 
tioned for  the  payment  of  money;  Grant  v.  Coal  Co,,  80  Pa, 
St.  208,  an  action  of  amumpsit  by  a  coal  company  on  an 
account  for  coal  sold  to  defendant;  Duke  v.  Navigation   Co,, 
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10  Ala.  82,  44  Am.  Dec.  472,  an  action  by  a  corporation  hav- 
ing the  right  to  collect  tolls  on  a  navigable  river,  against  an 
individual  for  tolls  alleged  to  be  due  from  him.  In  none  of 
these  cases  did  the  question  of  corporate  existence  enter  into 
the  real  merits  of  the  issue.  But,  be  this  as  it  may,  the 
cases  do  not  support  the  position  assumed.  In  Wood  v. 
Ban}i\  no  objection  was  made  to  the  introduction  of  the 
records.  The  contention  was  that,  granting  the  truth  of  all 
they  contained,  the  things  sliown  to  have  been  done  did  not 
amount  to  a  compliance  with  the  requirements  of  law.  In 
McFarlandw  Im.  Co.,  the  court  said:  "The  books  of  the 
corporation,  in  connection  with  other  evidence,  were  properly 
received  for  the  purpose  of  showing  how  the  company  was 
organized;  and  that  it  acted  under  the  charter/'  In  Grant 
V.  Coal  Co,,  the  secretary  of  the  plaintiff  company  produced 
the  minute  book  and  testified  to  all  the  acts  shown  by  the 
book  and  said  that  he  had  been  the  original  secretary  of  the 
company  and  that  the  minutes  were  in  his  hand  writing. 
He  was  subjected  to  a  rigid  cross-examination  as  to  what  had 
been  done  under  the  articles  of  incorporation.  In  Dake  v. 
Navigation  Co,,  two  witnesses  testilied  to  the  acts  of  organi- 
zation and  the  records  w^ere  admitted  in  connection  with  their 
testimony.  The  clear  import  of  these  four  cases  is  that  the 
cori)orate  records  were  used  to  prove  what  the  things  were 
which  it  w^as  shown  by  oral  evidence  had  been  done.  It  ap- 
peared from  the  latter  kind  of  evidence  that  meetings  had 
been  held  and  transactions  reduced  to  writing  and  then  the 
writings  themselves  were  used  as  the  best  evidence  of  the 
identity,  nature  and  character  of  what  had  teen  done. 

Practically  all  the  cases  found  in  which  it  has  been  held 
that  the  l30oks  and  records  of  private  corporations  are  evi- 
dence of  tlieir  acts  and  proceedings,  as  against  strangers, 
belong  to  this  last  class.  This  accounts  for  the  oft  repeated 
proposition  that,  for  such  purposes,  such  records  are  admiss- 
ible in  controversies  with  strangers  to  the  corporation.  To 
say  that  the  same  rule  must  be  applied  to  the  determination 
of  a  question  of  vital  interest  between  the  corporation  and  a 
stranger,  would  ignore  the  distinction  which  ought  to  be 
made  between  the  cases  in  which  the  issue  is  one  in  which 
the  stranger  has  no  direct  and  substantial  interest  and  the 
case  in  which  the  records  are  offered  to  prove  the  very  fact 
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which  is  directly  in  controversy  between  them.  A  corpora- 
tion may  be  permitted  to  appeal  to  its  records  to.  establish  a 
collateral  issue  without  permitting  it  to  introduce  self-made 
and  self-serving  entries  upon  its  books  to  prove  that  which 
is  directly  in  issue  between  it  and  a  stranger.  That  they 
cannot  do  so  to  prove  title  and  claims  against  strangers  has 
been  decided  in  a  number  of  cases.  Jones  v.  Unlvet'Hity^  46 
Ala.  626;  Railroad  Co.  v.  Cunnmgton,  39  O.  St.  327;  Rail- 
road  Co,  v.  J^oel^  77  Ind.  110;  Coosaw  Mining  Co.  v.  Min- 
ing Co.,  75  Fed.  Rep.  860;  London,  v.  Lynn,  1  H.  Bl.  205, 
214.  A  case  offered  as  one  establishing  the  contrary  is  Blake 
V.  Grimcold,  103  N.  Y.  429.  It  was  an  action  by  a  creditor 
of  a  corporation  against  its  trustee,  to  recover  his  claim  from 
him  on  the  ground  of  an  alleged  false  statement  in  an  annual 
report  signed  by  the  defendant  as  such  trustee,  on  the  faith 
of  which  credit  had  l^een  extended.  The  defendant  had  been 
connected  with  a  second  corporation  as  trustee  or  director, 
between  which  and  the  tirst  certain  transaction  had 
taken  place  and  the  records  of  the  two  corporations 
clearly  disclosed  the  falsehood  of  the  statement  which 
the  defendant  had  signed.  The  defendant  made  such 
admissions  in  his  answer  and  also  in  his  testimony  as 
showed  his  actual  knowledge  of  the  conditions,  disclosed 
b^^  the  corporate  books,  and  misrepresented  by  him.  Wheth- 
er he  had  had  such  knowledge  was  the  vital  issue.  It  was 
in  connection  with  these  admissions  that  the  records  were 
admitted.  Moreover,  as  he  was  a  stockholder  and  director 
in  the  corporations,  the  records  were  in  a  sense  his  own  acts. 
Hence,  the  case  fails  to  sustain  the  proposition  asserted. 
People  V.  Banl',  1  Doug.  (Mich.)  282,  was  an  information  in 
the  nature  of  a  quo  vmrranto  to  forfeit  the  charter  of  a  bank 
and  the  principal  issue  was  whether  or  not  the  corporators 
had  paid  in  the  necessary  amount  of  capital  within  the  time 
limited  by  the  act  of  incorix)ration.  The  records  were  admit- 
ted without  objection,  and  relied  upon  by  both  parties  as 
evidence.  It  was  contended  by  the  attorney  general  that 
this  money,  although  paid  in,  was  shown  by  entries  in  the 
books  to  have  been  immediately  withdrawn.  Hence,  the 
question  was,  not  the  admissibility  of  the  records,  but 
whether  or  not,  upon  a  fair  construction  of  the  entries,  they 
show^ed  that  there  had  been  only  a  pretense  of   contribution 
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of  the  capital  required.     Barcello  v.  Ilapgood^  24  S.  E.  124. 
is  relied  upon.      It  was  a  suit  brought  for  the  purpose  of 
rescinding  a  contract  for  the  sale  of  land  on  the  ground  of 
defect  of  title.      A  number  of  objections  were  made  to  the 
title,  some  of  which  grew  out  of  the  fact  that  it  had  passed 
through  the  hands  of  a  foreign  corporation.     It  was  objected 
that  such  a  corporation  could  not  acquire,  and  dispose  of, 
real  estate,  and  that  a  deed  made  by  an  agent,  acting  under 
a  resolution  recorded  in  the  minutes  of  the  corporation,  could 
not  make  a  good  conveyance  of  the  proi)erty.      Here,  the 
controversy    was     not    between     the    corporation     and    a 
stranger,  but  between  persons  who  were  strangers  to  the 
corporation.     The   resolution   and  the  deed   made  under  it 
were  not  self-serving,  but  self -disserving  as  to  the  corpora- 
tion.    North  River  Co.    v.    Churchy    53  Am.  Dec,    2  Zabb. 
424,  an  action  to  recover  assessments  upon   the  defendant's 
land,  is  also  relied  upon.      The  admission  of  the  books  con- 
taining the  assessment  and  the  minutes  of  the  company  was 
objected  to,  but  the  court  said  the  act  of  incorporation  had 
expressly  declared  that  the  assessment  should  be  admissible 
evidence.      The  minutes  of  the  corporation  were  also  admit- 
ted on  the  authority  of  OwenM  v.  Spetnt,,  5  Wheat.  420,   and 
Wood  V.  Bank^  9  Cow.  194.     The  defendant  seems  to  have 
been  a  stranger  to  the  corporation,  but  the  matters  to  prove 
which  the  minutes  were  introduced,  must  have  been  collateral 
in  their  nature.     Schell  v.  Bank^  14  Minn.  43,  goes  further, 
holding  an  entry  on  the  books  of  a  corporation,  authenticated 
by  proof  by  the  secretary  of  the  character  of  the  book  and 
the  fact  that  it  had  been   kept  by   him,    to   be   admissible 
against  a  stranger,  in  connection  with  oral  evidence  showing 
that  certain  acts  had  been  done  in  pursuance  of  the  resolution 
constituting  the  entry.      It  is  to  be  noticed,    however,    that 
the  objection  to  the  entry  was  based  on  immateriality  and 
irrelevancy  and  not  on  insufficiency  of  the  evidence  offered 
to  show  that  the  resolution  had  been  adopted.      The  court 
said  that  a  general  objection  to  the  introduction  of  the  evi- 
dence was  not  good,  if  the  matter  offered   in  evidence  was 
competent  for  any  purpose.     The  resolution  was  clearly  com- 
petent to  show  what  sort  of  a  resolution  it  was.    Another  case 
not  cited,  but  yielding  some  support  to  the  proposition  contend- 
ed for,  is  Raybxini  v.  Elrod^  43  Ala.  700,  holding,  in  an  action 
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of  ejectment,  that  a  record  of  the  minutes  of  a  quarterly  con- 
ference of  the  M.  E.  Church,  South,  was  admissible  to  prove 
who  were  the  trustees  of  a  church  building,  w^ithin  the  cir- 
cuit of  the  conference.  The  court,  in  passing  upon  the 
admissibility  of  this  evidence,  referred  to  no  principle  justi- 
fying its  admission.  It  simply  said:-  "From  the  minutes, 
it  appeared  that  the  plaintiffs  had  been,  at  a  time  prior  to 
the  trial,  elected  trustees.  This  was  the  best  evidence 
that  could  have  been  given  of  their  being  such. 
No  higher  or  more  conclusive  evidence  existed.  If 
the  defendant  knew  of  any  better  he  should  have 
suggested  it.*"  Owing  v.  Speedy  5  Wheat.  420,  is  relied 
upon, -but  that  was  a  case  in  which  the  records  of  a  public 
corporation  were  held  admissible.  It  affords  no  precedent 
for  the  admission  of  records  of  private  corporations.  All 
authorities  admit  this  distinction,  Jones  on  Ev.,  section  526; 
Wigm.  Ev.,  section  1661. 

Even  the  records  of  public  corporations  are  not  admissible 
to  prove  anything  but  acts  of  a  public  nature.  Thus,  in 
Attorney  General  v.  Wanricke^  4  Russell  222,  it  was  said: 
''Private  entries  in  the  books  of  a  corporation,  which  are 
under  their  own  control,  and  to  which  none  but  the  members 
of  the  corporation  have  access,  cannot  be  made  use  of  to 
establish  rights  of  the  corporation  against,  third  parties." 
vSo  in  M(wrlage  v.  Lawrence^  3  B.  &  A.  142,  the  court  held 
that:  "An  entry  in  the  public  books  of  a  corporation,  is  not 
evidence  for  them,  unless  it  be  an  entry  of  a  public 
nature." 

Counsel  for  defendant  in  error  base  their  contention  large- 
ly upon  an  observation  made  in  Railroad  Co.  v.  Eantman^ 
34  N.  H.  137,  quoted  in  2  Thomp.  Corp.,  section  1921.  But 
as  no  question,  calling  for  such  principle,  arose  in  that  case, 
the  declaration  is  obiter.  Mr.  Thompson  also  says,  in  Vol- 
ume 6  of  his  Work  on  Corporations,  section  7740,  that  "The 
general  rule  is  believed  to  be  that,  except  for  the  purpose  of 
proving  what  the  corporation  did^  or  what  action  its  corpora- 
tors took  in  effecting  the  organization^  its  books  and  records 
are  not  evidence  as  against  a  stranger."  Then,  in  the  same 
section,  he  states  the  converse  of  the  proposition  as  follows: 
"They  are  evidence,  in  any  form  of  proceeding  and  against 
any  party,  for  the  purpose  of  showing  that  the  corporation 
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passed  the  vote  recited,  adopted  the  resolution  recorded,  or 
enacted  the  by-laws  spread  out  upon  its  minutes, — whenever, 
under  the  frame  of  the  issues,  it  becomes  material  or  relevant 
to  show  that  fact,  and  always  subject  to  conti-adiction,  by 
proving  that  the  record  is  a  false  one."  In  a  subsequent  por- 
tion of  the  same  section,  he  says:  "But  where  it  is  sought  to 
use  the  records  of  a  private  corporation,  as  evidence  of  the 
facts  which  they  recite,  for  the  purpose  of  concluding^  or 
even  uifluendng  the  rights  of  third  parties  who  are  strangers 
to  the  record,  then  such  reconls  are  not  admissible,  on  the 
same  principle  which  operates  to  exclude  the  records  of  legal 
judgments  when  offered  for  a  similar  purpose,  on  the  princi- 
ple that  they  are  ren  inter  alios  acta.''''  His  conclusion  reads 
as  follows:  "The  sound  rule,  then,  is  that  the  records  of  a 
private  corporation  cannot  be  used  in  evidence  for  the  pur- 
pose of  sustaining  a  claim  of  the  corporation  against  persons 
who  are  not  members  of  it,  or  to  defeat  a  claim  of  such  a  per- 
son against  the  corporation,  or  to  affect  strangers  any 
way."  There  is,  at  least,  an  apparent  contradiction  in  the 
language  quoted,  but  this  may  be  due  to  mere  inaccuracy  of 
expression.  If  it  be  shown  by  competent  evidence  that  a 
resolution  was  passed,  that  a  meeting  was  held,  that  an  or- 
ganization was  effected,  then  the  record  made  of  the  resolu- 
tion, the  by-law,  or  the  organization  would  undoubtedly  be 
at  least  admissible  evidence  to  show  what  by-law  was  passed, 
what  resolution  was  adopted  and  the  character  of  the  organ- 
ization affected;  but  this  is  a  very  different  matter  from  ad- 
mitting these  records  to  show  that  they  were  made.  Proof 
of  the  creation  of  a  thing  differs  widely  from  proof  of  the 
identity  or  character  of  a  thing  after  it  has  been  made.  One 
of  the  authorities  cited  by  Mr.  Thompson  in  support  of  his 
text,  section  7736,  referred  to  in  section  7740,  is  Rider  v. 
Railroad  Co,^  13  111.  516.  From  an  examination  of  the  re- 
port of  that  case  it  will  appear  that  the  action  was  amnmpsit 
to  recover  from  a  subscriber  assessments  on  the  stock  which 
he  had  bound  himself  to  take.  He  did  not  deny  the  subscrip- 
tion but  claimed  to  have  been  released.  Being  prima  fax^ie 
a  stockholder,  mere  authentication  of  the  books  made  them 
admissible.  Then  the  question  was  the  identity  and  legal 
character  of  what  had  been  done.  The  case  is  no  authority 
for  the  position  that  such  records  are  admissible  under  the 
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circumstances  of  this  case.  Another  case  is  Seniple  v.  Glenn^ 
91  Ala.  245,  in  which  one  question  was,  whether  the  char- 
acter of  the  corporation,  to  the  stock  of  which  the  defendant 
had  subscribed,  had  been  changed,  in  the  alteration  of  its 
name  and  increase  of  its  capital,  so  as  to  release  him.  The 
records  of  the  two  corporations  were  compared  for  the  pur- 
pose of  determing  this  question.  In  the  opinion  it  is  said: 
"It  does  not  appear  from  the  record  that  the  identification  or 
correctness  of  the  copies,  or  that  the  minutes  were  made  by 
any  person  authorized  to  make  them,  was  shown.  But  as  no 
objection  on  this  ground  seems  to  have  been  made  in  the  trial 
court,  nor  made  here,  we  must  assume  that  this  ground  of 
objection  was  waived."  As  there  had  been  no  objection  to 
their  introduction  as  evidence,  it  was  impliedly  admitted  that 
the  transactions  embodied  in  the  records  introduced  had  taken 
place  and  the  issue  was  made,  not  on  the  question  of  their 
admissibility,  but  on  the  question  of  the  identity  of  the  cor- 
poration as  the  one  to  the  stock  of  which  subscription  had 
been  made.  The  question  detennined  from  these  records  was 
not  whether  certain  things  had  been  done,  but  the  character 
of  what  admittedly  had  been  done.  This  is  evidently  what 
the  court  meant  in  Coffiin  v.  Collins,  17  Me.  440,  and  also 
what  is  meant  in  Clarke  on  Corp.,  section  650,  by  the  declar- 
ation that  the  minutes  of  a  corporate  meeting  are  the  best 
evidence  within  the  rule  excluding  secondary  evidence  with- 
out an  excuse  therefor  having  been  shown.  The  latest,  and, 
perhaps,  the  most  analytical  work  on  the  subject  of  evidence, 
states  the  proposition  in  this  language:  '*The  records  of  the 
proceedings  and  acts  of  an  ordinary  private  corporation  are, 
according  to  one  theory,  the  constitutive  acts  of  the  corpora; 
tion;  they  are  not  the  evidence  of  what  is  done,  but  they  are 
what  is  done;  since  the  proceedings  must  be  in  writing." 
Wigmore  on  Ev.,  Vol.  3,  section  1661.  The  author  cites  no 
cases  illustrating  what  he  means,  but  his  view  seems  to  be  the 
idea  above  expressed.  If  so,  expression  in  another  form 
would  be  that  they  are  not  evidence  that  a  thing  was  done, 
but  are  the  evidence  of  the  identity  of  the  thing  done,  it  be- 
ing granted  or  proved  that  something  was  done,  because 
whatever  was  done  was  put  in  writing  and  the  writing  itself 
is  the  evidence  of  it.  Proceeding,  he  says,  "According  to 
the  other  theory,  they  are  merely  entries  of  the  oral  doings, 
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and  are  thus  analoijous  to  any  ordinary  person's-  contempo- 
rary entries  of  his  doings."  This  makes  them  mere  mem- 
oranda to  be  considered  as  a  part  of  the  oral  testimony  of  the 
clerk  or  officer  who  entered  them,  testifying  as  a  witness  that 
the  things  purporting  to  have  been  done  were  done.  That 
this  is  the  true  interpretation  of  his  language  api)eai's  from 
the  following:  "The  general  practical  diflFerence  between  the 
two  theories  is  as  to  their  eflFect  on  the  conclusiveness  of  the 
entries."  Under  the  first  theory,  the  written  memorial  of 
what  was  done  could  not  be  varied  by  parol  evidence;  under 
the  second,  it  could.  This  shows  that  he  does  not  mean  to 
say  the  record  is  proof  that  it  was  made  at  the  time,  in  the 
manner  and  by  the  authority  recited  therein.  Further  proof 
of  this  is  found  in  a  subseciuent  paragraph  of  the  same  sec- 
tion in  which  he  says,  "Books  of  entries  of  corporate  pro- 
ceedings are  (as  alcove  quoted)  ordinarily  not  receivable  under 
the  Regular  Entries  Exception  without  calling  the  clerk  or 
other  entrant.  But  the  records  of  a  public  officer  are  admis- 
sible under  the  present  Exception  witliout  calling  the  en- 
trant, because  he  is  a  public  officer;  and  therefore  the  books 
of  a  public  corporation  (that  is,  with  us,  usually  a  municipal 
governing  body)  are  receivable  without  calling  the  official 
etdrant  ,'''^ 

Another  light  in  which  to  view  the  text  quoted  from 
Thomp.  Cor.  and  found  in  Elliott  Ev.,  section  416,  Whart. 
Ev.,  section  662,  and  An.  &  Ames.  Cor.  573,  is  the  difficulty 
of  conceiving  circumstances  under  which  corporate  exist- 
ence can  be  directly  and  vitally  in  issue  between  the 
corporation  and  a  stranger.  No  stranger,  save  the  state,  has 
any  direct  interest  in  that  question.  From  the  vast  number 
of  cases  in  which  such  records  have  been  introduced  to  prove 
a  mere  de  facto  existence  against  strangers  the  expression 
used  by  the  text  writers  and  relied  upon  here  has  arisen. 
Generally  si)eaking,  they  are  evidence  against  strangers  to 
prove  the  doings  and  proceedings,  necessary  to  show  itself  to 
be  a  corporation,  for  generally  the  stranger's  interest  in  that 
question  is  but  slight.  As  against  him,  mere  user  of  the 
franchise  claimed  is  about  all  that  need  be  shown.  So  under- 
stood, this  part  of  the  text  may  be  reconciled  with  the  other 
part  which  says  corporation  books  cannot  at  common  law  be 
used  to  sustain  a  claim  of  the  corporation  against  i)ersons  not 
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members  of  the  corporation,  or  defeat  a  claim  of  such  persons 
against  the  corporation,  or  in  any  way  to  affect  strangers. 
Whart.  Ev.  662;  Thomp.  Cor.,  sections  1921.  7740;  Railroad 
Co.  V.  Eastman^  34  N.  H.  124.  The  establishment  of 
the  existence  of  a  corporation  affects  no  right  of  a  stranger 
to  it.      It  neither  adds  to,  nor  takes  from,  his  possessions. 

The  effort  here  is  to  prove  title,  not  by  purchase,  recovery 
or  otherwise,  from  the  adverse  party,  but  to  show  title,  nev- 
ertheless. It  is  title  by  appropriation  from  the  public. 
Shall  it  be  proved  by  evidence,  different  in  character  from 
what  is  required  in  other  cases?  Could  title  by  purchase, 
in  case  of  conflict  between  two  corporations,  be  established 
by  the  exhibition  of  a  resolution  on  the  books  of  one  of  them, 
on  the  theory  that,  as  to  the  other,  it  was  a  corporate  act  and 
not  a  transaction  with  such  other  company?  What  is  the 
difference  between  the  two  cases?  A  prior  purchase  by 
one  company  precludes  title  by  purchase  in  the  other. 
Here  appropriation  by  one  company  at  a  certain  time 
precludes  title  by  appropriation  in  the  other.  If  a 
self-serving,  self-made,  unsworn  record  can  avail  in  the 
one  case,  there  is  not  a  shadow  of  reason  why  it  should  not 
in  the  other.  This  long  and  laborious  search  and  analysis 
of  the  authorities  has  revealed  but  two  or  three  cases  which 
seem  to  countenance  such  use  of  corporate  records.  Against 
them  stand  several,  holding  the  contrary.  Therefore,  the 
weight  of  authority,  reason  and  sound  legal  principles  all  as- 
sert the  contrary.  Escai)e  from  this  conclusion  is  attempted 
on  the  theory  that  adoption  of  a  route  is  an  act  in  the  process 
of  organizing  or  constituting  the  coi'poration.  The  fallacy 
of  this  lies  in  the  fact  that  a  railroad  corporation  may  be 
fully  organized  without  having  acquired  a  specific  location  or 
right  of  way  for  its  road.  Organization  precedes  location. 
Ijocation  is  an  act  of  acciuisition  and  not  of  organization 
or  constitution.  It  is  an  an  act  of  preparation  for  build- 
ing the  road,  just  as  is  the  purchase  of  a  right  of  way  and 
materials. 

As  this  evidence  must  be  discarded  as  inadmissible,  nothing 
remains  to  support  the  claim  of  a  location  by  the  defendant 
in  error  on  the  11th  day  of  September,  1902.  It  is  said  that 
the  certificate  of  the  secretary  of  state,  showing  the  filing  of 
the  plat  of  the  right  of  way  claimed  in  his  office  on  that  day 
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is  evidence.  This  plat  was  filed  by  an  engineer  of  the  com- 
pany. His  authority  to  do  so  is  not  shown,  even  by  his  testi- 
mony or  in  any  other  way,  and  the  certificate  of  the  secretary 
of  state  is  not  evidence  or  proof  that  this  plat  was  filed  by 
authority  of  the  company.  It  may  be  evidence  of  the  filing 
of  the  certificate,  but  it  is  no  evidence  of  the  authority  of 
the  person  by  whom  it  was  filed  to  make  such  filing.  The 
statute  merely  authorizes  the  use  of  certified  copies  from  his 
office  as  evidence  in  lieu  of  original  papers.  It  does  not  say 
his  certificate  may  have  any  other  probative  eflFect. 

We  are  asked  to  reconsider,  and  recede  from,  the  decision 
in  Lambert  v.  JV.  t^  W.  Ry.  Vo.,  54  W.  Va.  387,  construing 
the  certificate  of  extension  of  the  plaintiff  in  error  and  hold- 
ing it  sufficent.  Having  reconsidered  it,  we  see  no  reason 
for  changing  the  conclusion  of  the  Court  in  respect  to  the 
validity  of  the  certificate.  We  think  the  objective  point  on 
the  Virginia  line  is  indicated  with  reasonable  certainty  and 
nothing  more  is  re<iuired.  The  preposition  "to"  has  pri- 
mary and  pregnant  significations,  of  which  the  former  is 
adopted  here,  while  in  Railway  Co,  v.  Railway  Co.^  112  111. 
580,  the  latter  was  adopted. 

Failure  of  the  plaintiff  in  error  to  allege  in  terms  that  the 
land  in  controversy  is  in  its  actual  use  and  necessary  to  the 
proper  exercise  of  its  franchise  is  relied  upon  as  ground  for 
the  appropriation  thereof  by  the  defendant  in  error,  notwith- 
standing priority  of  location  by  its  adversary.  The  answer 
avers  that  the  lands  in  controversy  form  a  portion  of  its 
right  of  way  and  are  part  of  the  land  on  which  it  has 
located  its  right  of  way.  A  right  of  way,  land  upon 
which  to  build  the  road,  is  an  absolute  necessity  of  a 
railroad  company.  Is  it  possible- that  lands  so  used,  or 
held  for  the  purpose  of  such  use,  and  not  exceeding,  in  quan- 
tity, the  amount  necessary  for  such  purpose,  are  not  to  be 
regarded  as  necessary  for  the  purposes  of  the  company?  We 
do  not  understand  counsel  to  assert  the  negative  of  this  prop- 
osition, but  only  to  say  the  necessity  must  be  alleged  in 
terms.  This^was  not  the  defect  in  the  pleas  rejected  in  B,i&  0. 
R.  R.  Co,  V.  P.  W.  eft  Ky.  R.  R.  Co.,  17  W.  Va.  812. 
They  fail  to  show  that  the  land  was  in  use  by  the  defendant 
company.  "Pleas  numbers  two  and  three  did  not  so  much  as 
aver  that  the  lands  were  in  present  use."    Judge  Johnson 
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in  said  case.  Plea  number  four,  held  good,  merely  averred 
that  the  land  was  in  use  by  the  defendant  in  its  business.  To 
this  a  replication  to  the  effect  that  the  use  of  the  land  by  the 
defendant  was  not  iq  good  faith  but  only  for  the  purpose  of 
preventing  the  applicant  from  taking  it  was  filed.  Nothing 
is  perceived  in  the  case  relied  upon  that  requires  a  formal 
averment  that  the  land  is  necessary  to  the  exercise  of  the  de- 
fendant's franchise,  in  addition  to  the  averment  that  it  is  in 
use  by  the  company,  which  shows  how  it  is  used.  It  is  enough 
that  the  plea  shows  that  it  is  devoted  in  good  faith  to  a 
proper  use  in  the  exercise  of  the  franchise. 

Thus  it  appears  that  priority  of  right  to  the  location  in 
question  is  in  the  plaintiff  in  error,  which  renders  it  unnec- 
essary to  pass  upon  the  rulings  of  the  court  in  the  proceedings 
for  ascertaining  the  damages.  Nothing  remains  but  to  reverse 
the  judgments  and  dismiss  the  action.  But  the  final  contention 
is  that  the  action  ought  not  to  be  dismissed  for  two  reasons, 
the  first  of  which  is  that  the  defendant  in  error  ought  to  be 
permitted  to  prove  the  passage  of  the  resolution  of  Septem- 
ber 11,  1902,  by  competent  evidence.  Some  authorities  are 
presented  which  say  that,  under  certain  circumstances,  a  case 
reversed  by  an  appellate  court,  after  having  been  tried  by 
the  court  below  without  a  jury,  should  be  remanded  for  a 
new  trial.  But  none  have  been  shown  which  hold  such  action 
proper  when  the  court  can  see  that  no  beneficial  result  could 
be  attained  by  such  action.  As  the  Deepwater  Company 
clearly  has  the  prior  and  superior  right  to  the  location  in 
question,  regardless  of  any  action  that  may  have  been  taken 
by  the  Chesapeake  and  Ohio  Company  on  the  11th  day  of 
September,  1902,  proof  of  a  location  by  that  company  on 
that  day  would  avail  nothing.  Hence,  a  new  trial  for  letting 
in  evidence  on  that  question  would  be  futile  and  idle. 

The  other  ground  of  objection  is  the  assertion  that  the  de- 
fendant in  error  may  have  entered  upon  the  lands  in  question 
since  the  date  of  the  judgment  in  the  court  below  and  com- 
menced the  construction  of  its  road  thereon.  In  fact,  affida- 
vits have  been  presented  here  showing  that  such  is  the  fact, 
and  it  is  earnestly  insisted  that  the  action  should  not,  under 
any  circumstances,  be  dismissed,  and  that  it  should  be  re- 
manded for  inquiry  as  to  any  rights  that  may  have  vested, 
pending  the  litigation  in  this  Court.     The  decision  in  Hail- 
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wai/  Co.  V.  AUiiig^  99  U.  S.  463,  is  relied  upon  as  an  author- 
ity to  sustain  this  position.  We  think  this  is  a  misappre- 
hension of  the  meaning  and  effect  of  tliat  decision.  It  was 
not  in  a  condemnation  proceeding.  It  was  the  final  disposi- 
tion of  two  chancery  causes,  instituted,  respectively,  by  the 
two  litigating  companies  against  each  other.  In  such  proceed- 
ings, there  is  full  latitude  and  ample  process  to  w^ork  out  the 
equities  of  the  parties.  This  is  a  proceeding  at  law^  in  which 
only  legal  rights  are  cognizable  and  in  which  the  door  cannot 
ho.  Oldened  to  all  the  equities  of  the  parties.  Another  imi)or- 
tant  distinction  is  that  the  C/Ourt,  in  Ralhcay  Co,  v.  Ailing 
was  controlled  and  governed  by  a  statute  applicable  to  the 
peculiar  situation  in  which  the  Court  found  the  two  litigating 
companies.  The  canon  was  too  narrow  for  two  roads  and 
the  statute  provided  that,  in  such  case,  the  railroad  company 
having  prior  right  to  the  location  through  the  pass  should 
not  prevent  any  other  railroad  company  from  the  use  and 
occupancy  of  such  canon,  pass  or  defile  for  the  purposes  of 
its  road,  in  common  with  the  road  first  located,  and  that  the 
expenses  should  l)e  ecjuitably  divided  Ix^tween  any  number  of 
railroad  companies  occupying  and  using  the  same  canon,  pass 
or  defile.  Accordingly,  the  Supreme  Court  on  reversing  the 
decree  of  the  circuit  court,  remanded  the  causes  with  the  fol- 
lowing directions:  "By  proper  orders,  entered  in  each  suit, 
the  court  below  will  recognize  the  prior  right  of  that  com- 
pany to  occupy  and  use  the  Grand  Canon  for  the  purpose  of 
constructing  its  road  therein,  and  will  enjoin  the  Canon  City 
and  San  Juan  Railway  Company,  its  officers,  agents,  servants, 
and  employes,  from  interfering  with  or  obstructing  that  com- 
pany in  such  occupancy,  use,  and  construction.  It  may  be  that, 
during  the  i>endency  of  these  causes  in  the  court  below,  or 
since  the  rendition  of  the  decrees  api>ealed  from,  the  Canon 
City  and  San  Juan  Railway  Company  has,  under  the  author- 
ity of  the  circuit  court,  constructed  its  road-bed  and  track  in 
the  Cirrand  Canon,  or  in  some  portion  thereof.  In  that  event, 
the  cost  thus  incurred  in  those  portions  of  the  canon  which 
admit  of  only  one  i*oad-bed  and  track  for  railroad  purposes 
may  be  ascertained  and  provided  for  in  such  manner  and 
upon  such  terms  and  conditions  as  the  equities  of  the  parties 
may  require.''     All  this  was  based  directly  upon  the  statu- 
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tory  provision,  as  will  appear  from  an  examination  of  the 
opinion. 

PlaintiflF  in  error  having  requested  this  Court  to  enter  an 
order  directing  a  restoration  to  it  of  the  possession  of  the 
premises  in  controversy  and  granting  it  leave  to  sue  out  a 
writ  of  possession  therefor,  the  defendant  in  error  resists  on 
the  ground  that  improvements  may  have  been  made  on  said 
premises  by  it,  pending  proceedings  in  the  court  below  and 
in  this  Court,  since  it  obtained  possession  thereof  under  its 
writ  of  possession,  for  which  compensation  should  be  ascer- 
tained and  made  a  lien  on  the  property  l)efore  it  is  deprived 
of  its  possession,  as  is  provided  in  chapter  91  of  the  Code. 
Unless  this  case  can  be  distinguished  from  others  decided  by 
this  Court,  involving  claims  for  improvements,  the  ground  of 
resistance  is  untenable  for  two  reasons.  The  first  is  that  the  de- 
fendant in  error  is  not  a  defendant  within  the  meaning  of  the 
statute  It  gives  compensation  under  certain  circumstances,  to 
''any  defendant  against  whom  a  judgment  or  decree  shall  be 
rendered  for  land."  The  Chesapeake  and  Ohio  Company's  po- 
sition here  is  that  of  plaintiff,  it  having  instituted  this  action 
to  take  from  its  opponent  the  land  in  question.  Though,  for 
some  purposes,  some  courts  have  said  a  writ  of  error 
to  reverse  a  judgment  is  a  new  suit,  it  cannot  be  regarded  as 
a  new  and  separate  action  within  the  meaning  of  said  statute 
or  the  law  relating  to  improvements.  Ila/l  v.  ffafl.,  30  W. 
Va.  779,  785,  is  authority  for  this  position.  That  was  a  bill 
of  review  to  reverse  a  decree  of  sale,  a  proceeding  to  correct 
error,  l^earing  a  greater  resemblance  to  a  new  suit  than  does 
a  writ  of  error,  or  an  appeal  in  the  same  case.  Judge  Sny- 
der said:  "The  present  suit  is  a  continuation  of  that  suit," 
meaning  Lmnther  v.  IMl^  in  which  the  erroneous  decree  had 
been  made.  The  second  reason  is  graver  than  the  first.  Under 
the  decisions  of  this  Court,  the  defendant  in  error  cannot 
possibly  be  a  hoiia  Jide  occupant,  although  it  entered  upon 
the  land  under  an  order  of  the  court,  Ijelieving  its  title  to  be 
good,  because  it  had  notice  not  only  of  all  the  facts,  being 
ignorant  of  matter  of  law  only,  but  also  of  the  ad- 
verse claim  of  the  plaintiff  in  error.  The  propriety  of 
the  application  of  the  maxim,  Igi\orm\tla  leg  is  nemi- 
nem  excmat^  to  occupants  who,  relying  upon  muniments 
of   title,    which   none   save  lawyers  and   courts  would  con- 
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demn  as  defective,  make  improvements  under  an  honest 
belief  in  the  validity  of  their  titles,  was  questioned  by 
JuiKJE  Dent  in  BcxJkin  v.  Arnold^  48  W.  Va.  108,  but  he 
admitted  that  such  application  of  it  had  l)ecome  the  settled 
law  of  this  State.  Point  two  of  the  syllabus  in  that  case 
declares  the  law  to  be  that  ''The  defendant  is  not  entitled  to 
offset  his  improvements  against  the  rent,  if  at  the  time  they 
were  made  he  had  knowledge  of  the  plaintiff's  title,  although 
he  in  good  faith  believed  his  own  title  to  be  the  better,  in  point 
of  law."  JuixJE  BuANNON  SO  interpreted  our  earlier  decis- 
ions in  WiUianixon  v.  Jonea,  43  W.  Va.  56i^,  saying:  "If 
Jones,  by  mistake  of  law,  was  led  to  l)elieve  that  the  court 
sale  conferred  good  title,  that  will  not  serve  him.'"  And  this 
statement  was  made  in  the  discussion  of  Jones'  claim  for 
improvements.  To  the  same  effect  see  Hall  v.  //or//,  30  W. 
Va.  779;  Diurnon  v  Grow,  29  W.  Va.  333;  Cain  v.  6W,  23 
W.  Va.  613.  One  who  is  not  a  hona  fide  occupant  may 
recover  for  improvements  made  under  such  circumstances  as 
would  make  it  a  fraud  upon  his  rights  to  allow  the  owner  to 
take  them  without  compensation.  Hall  v.  Hall^  30  W.  Va. 
785;  Dawson  v.  Grov\  29  W.  Va.  333;  MorrU  v.  FeJ-reU,  2 
Kand,  6.  But  in  order  to  enable  him  to  do  so,  the  owner 
must  have  stood  by  and  suffered  the  work  to  go  on,  with 
knowledge  of  it,  or,  by  some  inequitable  conduct,  have 
induced  the  occupant  to  make  improvements,  or  have  been 
guilty  of  1achet<  in  asserting  his  claim.  Any  such  gi-ound  of 
recovery  is  precluded  by  the  facts  apparent  on  the  face  of 
this  record.  The  defendant  in  error  took  possession  and  pre- 
sumably Ijegan  work  on  the  property  while  the  litigation 
was  in  progress,  and  its  right  to  do  so  was  l)eing  resisted 
most  strenuously  and,  possibly  by  every  means  the  law 
afforded. 

It  has  Ixien  suggested  tliat  a  right  to  such  compensation 
may  be  predicated  on  the  provisions  of  section  20  of  chapter 
42,  authorizing  an  entry  upon  the  land  by  the  applicant,  upon 
his  paying  into  court  the  amount  of  comi)ensation  reported 
by  the  commissioners,  and  then  providing  that  "No  order 
shall  be  made,  or  any  injunction  awarded,  by  a  court  or  a 
'  judge,  to  stay  him  in  so  doing,  unless  it  be  manifest  that 
the  applicant  is  insolvent,  or  that  he,  or  his  officers,  agents  or 
servants  are  transcending  their  authority,  or  that  such  inter- 
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X)Osition  is  necessary  to  prevent  injury  which  cannot  be  ad- 
equately compensated  in  damages."  This  only  legalizes  an 
entry  before  final  judgment,  and  confers  the  right  to  use  and 
improve  the  land  pending  further  proceedings.  It  does  not 
vest  title  in  the  applicant.  Chapter  42,  section  22.  If  he 
makes  improvements  at  such  stage,  he  makes  them  on  the 
land  of  another,  and,  after  final  judgment,  he  is  in  no  better 
situation  than  a  successful  plaintiff  in  ejectment  would  be, 
pending  a  writ  of  error  to  reverse.  As  the  proceeding  is 
purely  statutory,  it  was  necessary  for  the  legislature  to  pro- 
vide specially  for  the  acquisition  of  possession  and  title.  Shall 
the  Court  add  further  plausible,  but  unnecessary,  reasons  for 
the  existence  of  these  statutory  provisions.  We  know  of  no 
rule  or  principle  of  construction  which  either  requires  or  per- 
mits it.  Reading  into  such  a  statute  by  mere  unnecessary 
implication  a  right  of  such  importance  as  that  of  compensa- 
ticm  for  improvements,  would  require  some  legal  principle, 
as  well  as  considerations  of  the  most  weighty  character,  to 
justify  it.  In  practically  all  condemnation  proceedings,  the 
applicant  has  a  certainty  of  ultimate  acquisition  of  title  and 
the  only  matter  to  be  determined  is  the  amount  of  compensa- 
tion. In  such  cases,  the  question  of  compensation  for  im- 
provements could  hardly  arise.  It  is  this  class  that  these 
statutory  provisions  seem  to  contemplate.  We  have  here  the 
exceptional  case  in  which  the  title  cannot  be  obtained,  be- 
cause the  land  is  already  devoted  to  a  public  use,  and  the 
consequences  of  an  erroneous  decision  of  that  question  have 
given  birth  to  the  question  now  presented.  In  such  case, 
proceedings  might  be  stayed  under  exceptions  provided  for  in 
the  statute,  namely,  when  the  applicant  is  transcending  his 
authority,  or  such  interposition  is  necessary  to  prevent  in- 
jury which  cannot  be  adequately  compensated  in  damages. 
We  do  not  so  decide,  but  this  view  seems  plausible  as  well  as 
accordant  with  law.  Land  already  devoted  to  a  public  use 
and  the  use  of  which  is  necessary  to  the  enjoyment  of  the 
franchise  of  the  internal  improvement  company  owning  it 
cannot  be  condemned.  Code,  chapter  52,  section  7;  B,  ct 
O,  B.  R.  Co.  V.  I\  W.  dc  Ky.  Ey.  Co,,  17  W.  Va.  812. 
A  court  may  be  prohibited  from  proceeding  in  an  action  to 
condemn  property  that  cannot  be  taken.  Mc  Con  Iha  v.  Guth  /vV, 
21  W.  Va.  134.     Why  may  not  its  orders  be  superseded  or 
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otherwise  properly  stayed  in  such  case?  Do  the  statutory 
provisions,  authorizing  entry  before  judgment,  properly  con- 
strued, apply  to  such  case  as  this?  If  not,  its  status  is  the  same 
as  that  of  any  other  action  to  recover  land. 

Some  authority  for  the  position  that  restitution  lies  in  the 
discretion  of  the  court  and  is  not  demandable  of  right,  has 
been  produced,  but  none  to  the  effect  that  a  court  should  ar- 
bitrarily refuse  it  and  without  a  substantial  reason.  Like  si>e- 
cific  performance  and  rescission  of  contracts,  it  may  be  dis- 
cretionary, but  it  will  go  as  a  matter  of  course,  when  a  proper 
case  is  made.  Bpowry.  Cuniiiagham,  23  W.  Va.  109;  Mc- 
Cormlck  v.  Short,  49  W.  Va.  1;  Keck  v.  AUender,  42  W. 
Va.  420;  Staimard  v.  Brcnonlow,  1  Munf.  229;  Branch  t. 
Burnley,  1  Call.  147;  HaehUr  v.  Myers,  132  N.  Y.  366. 

The  conclusions  above  stated  require  reversal  of  the  two 
judgments  complained  of,  setting  aside  of  the  verdict,  resti- 
tution of  the  land  in  controversy  to  the  plaintiff  in  error, 
and  remanding  of  the  case  to  the  circuit  court  of  Raleigh 
county,  with  leave  to  the  plaintiff  in  error  to  sue  out  a  writ 
of  possession  for  said  premises,  and  a  direction  to  dismiss  the 
action  as  to  the  lands  of  the  plaintiff  in  error  with  costs  to  it, 
after  it  shall  have  been  restored  to  the  possession  thereof  as 
aforesaid,  all  of  which  will  be  adjudged  and  ordered. 

Rei'^ersed. 

Brannon,  President,  {dissenting  in  part): 

I  cannot  concur  in  that  feature  of  the  foregoing  opinion  or 
syllabus  laying  down,  as  a  permanent  rule  of  evidence,  that 
the  record  of  proceedings  of  the  directors  of  a  railroad  com- 
pany is  not  admissible  evidence  alone  to  prove  that  the  direc- 
tors adopted  a  particular  location  for  its  road.  It  is  an  act 
which  can  be  done  alone  by  the  directors.  It  cannot  be  done 
except  in  regular  meeting.  The  act  of  adoption  is  a  resolu- 
tion in  its  record  books.  It  may  not  be  going  too  far  to  say 
that  is  the  only  evidence,  if  the  record  be  in  existence.  It  is 
not  necessary  to  say  that;  but  I  do  say  that  the  resolution  on 
record  is  competent  evidence.  It  cannot  create  a  debt  or 
liability  against  a  stranger;  it  cannot  operate  to  take  away  his 
right;  but  where  the  law  demands  that  the  corporation  do  any 
act  by  its  directory,  that  book  is  competent  evidence  to  prove 
the  doing  of  that  act.     Our  Code  says  in  chapter  53,  section 
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52:  "They  shall  keep  a  record,  which  shall  be  verified  by 
the  signature  of  the  president."  That  "record"  must  have 
force  to  prove  an  act  demanded  of  the  directors  by  law.  The 
authorities  cited  by  Judge  Poffenbabgeb,  properly  con- 
strued, show  this.  Wigmore,  Ev.,  says:  "No  one  doubted 
that  the  records  of  a  meeting  were  receivable  to  prove  the 
doings  of  a  meeting."  That  is  just  the  case — to  prove  the 
adoption  of  a  resolution.  In  this  case,  as  Wigmore  says,  this 
record  is,  in  fact,  not  simply  evidence  of  the  act,  but  the 
very  ''act  itself.''  2  Wigmore,  Ev.,  section  1074  (3).  I 
think  the  law  is  well  phrased  in  Signa  v.  Brown^  171 N.  Y.  496. 
"The  books  of  corporations  for  many  purposes  are  evidence, 
not  only  between  the  corporation  and  its  members,  and  be- 
tween its  members,  but  also  as  between  the  corporation  or  its 
members  and  strangers.  They  are  received  in  evidence  gener- 
ally to  prove  corporate  acts  of  a  corporation,  such  as  its  in- 
corporation, its  list  of  stockholders,  its  by-laws,  the  formal  pro- 
ceedings of  its  board  of  directors."  Thompson,  Corp.,  section 
7740,  will  sustain  this  view.  It  is  not  claimed  that  such  a  record 
is  conclusive,  but  admissible  evidence.  Thompson  says:  "The 
general  rule  is  believed  to  be  that,  except  for  the  purpose  of 
proving  what  the  corporation  did^  or  what  action  its  corporg.- 
tors  took  in  effecting  its  orgam^izatiorh^  its  books  and  records 
are  not  evidence  against  strangers."  As  the  location  had  to 
be  adopted  by  the  directors,  under  this  authority  the  record 
is  competent  to  prove  what  the  hoard  did. 
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ABUTTING  LAND  OWNERS.    See  Telephone  Companie9  2. 
ACKNOWLEDGMENT  OF  DEED.    See  Tax  Title  2, 

ACTION  BEFORE  JUSTICES. 

1.  Where,  in  an  action  before  a  justice,  the  plaintiff's  claim  is 
wholly  disallowed,  and  judgment  is  rendered  against  him  on  a  de- 
mand of  the  defendant,  the  amount  which  determines  appellate 
jurisdiction  is  the  sum  claimed  by  the  plaintiff  in  his  summons 
plus  the  amount  of  the  judgment  against  him.  Langacre  CoUiery 
Go.  V.  Creel,  347. 

2.  If,  in  an  action  brought  before  a  justice,  there  appears  to  be  no 
pleadings  or  accounts  of  any  kind,  filed,  either  before  the  justice 
or  ir  the  circuit  court,  and  a  recovery  is  taken  against  the  plaintiff 
in  favor  of  the  defendant  for  a  certain  sum,  the  judgment  will  be 
reversed,  and  the  case  remanded  for  proper  pleadings  to  be  filed 
therein,  and  to  be  properly  heard  and  determined.    Id. 

3.  In  an  action  before  a  justice,  to  justify  a  recovery  in  favor  of  the 
defendant,  there  must  be  some  account  or  claim  filed  by  him,  upon 
which  to  base  such  recovery.     Id. 

ACTUAL  POSSESSION. 

1.    Actual  possession  within  one  of  two  or   more  adjoining   tracts  of 

land  of  the  same  owner   is  possession   of  all   of  them.      State  v. 

Harman,  448. 

See  Forfeited  Lands  8;  Vendor  and  Vendee  1. 

ADMINISTRATOR.    See  Specific  Performance  1. 

ADVERSARY  POSSESSION. 

1.     The  statute  of  limitations  under  adversary  possession  runs  against 

the  State  as  to  its  land  not  used  in  ^vernmental   administration. 

State  V.  Harman,  448. 

AFFIDAVIT  FOR  ATTACHMENT. 

1.  An  affidavit  for  an  attachment,  after  stating  the  material  facts 
relied  upon,  states,  ''and  therefore  the  affiant  says  they  fraudulently 
contracted  the  debt  and  incurred  the  liability  for  which  the  said 
suit  is  about  to  be  brought."  Held,  to  be  sufficient  statement  of 
the  ground  for  an  attachment  under  sub-section  8  of  section  1, 
chapter  106,  Code  1899.  EUcins  National  Bank  v.  Simmons  1. 
See  Attachment,  2,  3. 
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AFFIRMATIVE  RELIEF.    See  PUading  1. 
AGENCY  LIMITED.    See  Principal  and  Agent  5. 

AGENT  AND  AGENCY. 

1.  Where  a  person  deals  with  an  a^ent,  it  is  his  duty  to  ascertain 
the  extent  of  his  agency.  He  deals  with  him  at  his  own  risk.  The 
law  presumes  him  to  know  the  extent  of  the  agent's  power,  and  if 
the  agent  exceeds  his  authority,  the  contract  will  not  bind  the  prin- 
cipal, but  only  the  agent.  Eosendarfv.  Poling,  48  W.  Va.  621; 
Cobb  V.  Qlenn  Boom  and  Lumber  Co.,  49. 

2.  A  principal  is  not  bound  by  any  act  of  his  agent  which  is  not 
within  the  scope  of  the  actual  or  apparent  authority  of  the  latter. 
Bank  v.  Ohio  VaUey  Furniture  Co,,  626. 

3.  Every  agency  is  subject  to  the  legal  limitation,  that  it  cannot  be 
used  for  the  benefit  of  the  agent  himself  or  any  person  other  than 
the  principal,  in  the  absence  of  an  agreement  that  it  jnay  be  so 
used;  and,  as  this  is  matter  of  law  and  not  of  fact,  all  persons  must 
take  notice  of  it.    Id. 

See  Negotiable  Instruments,  4,  5,  7,  8. 

AMOUNT  IN  CONTROVERSY.    See  Action  btfore  Justices  1. 

APPEAL. 

1.  An  appeal  from  a  decree  upon  a  bill  taken  for  confessed  after  a 
motion  to  correct  the  same,  under  section  5  of  chapter  134  of  the 
Code,  specifying  certain  errors  therein  and  charging  generally  the 
existence  of  others,  has  been  overruled,  brings  before  the  appellate 
court  all  the  errors  of  law  in  the  decree.  George,  Trustee  v.  Zinn, 
15. 

2.  When  the  amount  in  controversy  is  sufficient  to  give  appellate 
jurisdiction,  but  the  plaintiff  in  error  has  been  prejudiced  in  a 
sum  less  than  the  jurisdictional  amount,  the  judgment  will  be 
reversed,  but  the  costs  in  this  Court  will  be  adjudged  to  the  de- 
fendant in  error  as  the  party  substantially  prevailing.  WaUaee  v.  Le- 
roy,  264. 

See   Demurrer  1;   Action  brfore  Justices  1:     Commiseioner  in  Cha^fi' 
eery  2. 

APPEARANCE. 

1,  A  general  or  voluntary  appearance  in  a  case  by  a  defendant  named 
therein,  is  equivalent  to  service  of  process  and  confers  jurisdiction 
of   the  person  on  the  court.     Giboney  v.  Coop&r  db  Cooper,  74. 

2.  A  general  appearance  waives  any  defect  in  the  process,  and  con- 
fers jurisdiction  of  the  person.    Id. 

APPELLATE  JURISDICTION. 

1.  The  test  of  appellate  jurisdiction  in  this  Court,  when  the  plaintiff 
below  is  the  plaintiff  in  error,  and  the  matter  in  controversy  is 
pecuniary,  is   the  amount  actually  demanded  in  the  court  below 
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APPELLATE   JURISDICTION-  Continue. 

less  the  amount  recovered,  if  anything,  and  not  merely  the  amount, 
or  additional  amount,  which  he  shows  himself  to  be  entitled  to 
recover.     Wallace  v.  Leroy,  263. 

ARBITRATION.    See  Insurance  Policy  4. 

ARGUMENT   OP   COUNSEL. 

1.  A  court  may  and  should  refuse  to  allow  counsel  to  read  law 
books,  either  text  books  or  reports,  in  addressing  the  jury,  if  ob- 
jected to.     Bay  V.  0.  <t  0.  By.  Co.,  333. 

2.  Reading  reports  of  decisions  giving  evidence  or  facts  involved  in 
decided  cases  more  or  less  similar  in  character,  if  objected  to, 
should  not  be  allowed,  and  its  allowance,  over  objection,  is  reversi- 
ble error.    Id, 

See  Criminal  Law  6  :  Insurance  Policy  1,  6. 

ALLEGATIONS  IN  BILL.    See  Div(yrce  2. 

ASSIGNEE. 

1.     Under  section  14  of   chapter  99  of  the  Code  of  1899.  an  assignee 

of  an  open  account  can  maintain  an  action  at  law  thereon  in  his 

own  name.     Wallace  v.  Leroy,  263. 

See  Negotiable  Instruments  2. 

ASSIGNMENT  OF  ACCOUNT. 

1.      In  such   case,  the   debtor  will    not   be   permitted   to  defeat  the 

action  by  showing  want,  or  inadequacy,  of  consideration  for  the 

assignment.     WaUaee  v.  L&roy,  263. 

ASSUMPSIT. 

1.  A  case  in  which  the  evidence  fails  to  sustain  the  allegations  of 
the  declaration.    Feamster  v.  Feamster,  246. 

2.  In  an  action  of  assumpsit  plaintiff  filed  his  declaration  at  October 
rules,  1903,  and  the  common  order  was  entered  thereon  by  the 
clerk.  At  November  rules  following,  the  defendant  filed  a  plea  of 
payment,  answering  part  of  the  plaintiff's  claim,  and  by  an  addi- 
tion to  the  plea,  acknowledged  itself  indebted  for  the  residue  of 
the  plaintiff's  claim,  and  offered  to  confess  judgment  therefor,  and 
the  clerk  made  an  entry  of  a  plea  of  the  general  issue  by  the  de- 
fendant and  of  the  common  order  confirmed,  which  entry  at  the 
ensuing  term  was  stricken  out  by  the  court,  and  the  plaintiff  did 
not  appear  at  rules  after  the  filing  of  the  plea  of  payment  and 
either  demur  or  reply  thereto,  or  '*sign  judgment"  by  entering  a 
noUe  prosequi  for  the  part  of  the  plaintiff's  claim  not  answered  by  the 
plea  of  payment.  Held :  These  proceedings  at  rules  did  not  oper- 
ate as  a  discontinuance  of  the  action,  and  the  clerk  properly  placed 
the  case  on  the  docket  for  the  ensuing  term  of  court.  Bisherv. 
Wheeling  Boofing  and  Cornice  Co,,  149. 

3.  Under  the  circumstances  of  this  case  the  defendant  was  not  entitled  to 
a  continuance  as  a  matter  of  right  at  the  ensuing  term  of  Court.    Id. 
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ATTACHMENT. 

1.  Under  sub-section  8  of  section  1  of  chapter  135  of  the  Code,  1899, 
a  decree  overruling  a  motion  to  quash  an  attachment  is  an  inter- 
locutory but  appealable  decree,  and  does  not  preclude  a  renewal  of 
the  motion  at  the  same  or  any  subsequent  term  before  final  decree; 
and  in  a  suit  in  which  an  attachment  is  sued  out  and  some  of  the 
defendants  appear  and  move  to  quash  the  attachment,  and  their 
motion  is  overruled,  a  creditor  who  files  a  petition  under  section  23, 
chapter  106,  of  the  Code,  disputing  the  validity  of  the  plaintiff's 
attachment,  and  stating  a  claim  to  or  interest  in  the  property 
attached,  and  is  made  a  formal  party  thereto,  has  the  right  to 
move  to  quash  said  attachment,  and  the  statute  of  limitations 
as  to  his  right  to  appeal  begins  to  run  at  the  date  of  the  decree 
overruling  his  motion.     Elkins National  Bankv.  Simmons,  1. 

2.  Where  an  affidavit  for  an  attachment,  after  stating  the  material 
facts  relied  upon,  and  after  stating  the  liability  of  the  defendants, 
states:  *' Affiant  says  that  the  said  J.  H.  and  Chas.  Simmons 
fraudulently  incurred  the  liability  aforesaid,  for  which  suit  is  about 
to  be  brought,"  this  is  a  sufficient  statement  of  the  ground  for  the 
attachment  under  sub-section  8,  section  1,  chapter  106,  Code  1899. 
Id.  2, 

3.  Where  the  ground  for  an  attachment  is  that  the  defendants 
fraudulently  contracted  the  debt  or  incurred  the  liability  for  which 
the  suit  is  about  to  be  or  is  brought,  the  affiant  should  state  the 
material  facts  relied  upon  to  show  the  existence  of  such  ground, 
and  if  the  facts  are  stated  in  a  vague  and  uncertain  manner,  and 
not  sufficient  to  show  that  the  debt  was  fraudulently  contracted, 
or  the  liability  fraudulently  incurred,  the  attachment  should  be 
quashed.     Id,  2. 

AWARDS. 

1.  An  award  has  the  same  effect  whether  the  submission  is  by  writ- 
ing under  seal  or  not  under  seal.  (It  may  be  not  so  if  award  is  to 
pass  title  to  land.)    Billmyer  v.  Insurance  Co.,  42. 

ATTORNMENT.     See  Landlord  and  Tenant  2. 

BAIL.     See  Supreme  Court  Jurisdiction  1. 

BALLOTS.     See  Election  1,  2. 

BILL  CONFESSED. 

1.  Upon  the  reversal  of  such  decree,  the  defendants  are  not  entitled 
to  file  their  answers  and  make  defense  to  the  bill.     FerriU  v.  Cam- 

*  den,  401. 

2.  It  is  proper  to  take  a  bill  for  confessed  as  to  all  defendants  thereto 
who  have  been  personally  served  with  process,  or  who  have  ap- 
peared in  the  cause  and  have  failed  to  answer  or  make  an  issue 
therein.     Id. 

See  Appeal  1. 
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BILL  IN  EQUITY. 

1.  A  bill  in  equity  cannot  be  taken  for  confessed  as  to  infants. 
Holderby  v.  Hagan,  342. 

2.  Admissions  in  the  answer  of  adult  defendants  do  not  bind  infant 
co-defendants.     Id, 

BILL  OF  EXCEPTION. 

1.  While  what  is  familiarly  known  as  a  skeleton  bill  of  exception, 
that  is,  a  bill  which  provides  for  the  subsequent  copying  by  the 
clerk  into  it  and  as  a  part  of  it,  some  paper  or  document,  is  al- 
lowed, yet,  to  make  such  a  bill  valid  and  complete,  these  rules  must 
be  regarded:  (1)  The  bill,  in  referring  to  such  paper  or  document 
must  purport  to  incorporate  it  into,  and  make  it  a  part  of,  the  bill; 
a  mere  reference  to  it,  although  such  as  to  identify  it  beyond 
doubt,  or  a  statement  that  it  was  in  evidence,  is  not  sufficient.  (2) 
The  document  must  itself  at  the  time  of  the  signature  of  the  bill, 
be  in  existence,  written  out  and  complete.  (3)  It  must  be  annexed 
to  the  bill,  and  referred  to  as  annexed;  or  it  must  be  so  marked,  by 
letter,  number  or  other  means  of  identification  as  to  leave  no  doubt, 
when  found  in  the  record,  that  it  is  the  one  referred  to  in  the  bill; 
and  these  means  of  identification  must  be  obvious  to  all,  so  that 
any  one  examining  the  record  can  know  what  document  or  paper 
is  to  be  inserted,  or  after  its  insertion,  that  the  clerk  has  made  no 
mistake.     Tracy's  Admx  v.  Carver  Coal  Co.,  587. 

2.  A  skeleton  bill  of  exception  may  be  adopted  for  the  purpose  of 
making  evidence  taken  down  and  transcribed  by  a  shorthand  re- 
porter, a  part  of  the  record;  but,  at  the  time  the  bill  is  signed, 
the  evidence  must  be  actually  transcribed,  and,  unless  it  is  attached 
to  the  bill,  it  must  bear  some  mark  of  identification,  such  as  is  re- 
quired in  making  any  other  paper  or  document  a  part  of  such  bill. 
Id. 

3.  Evidence  taken  down  and  transcribed  by  a  shorthand   reporter  is 

not  a  part  of  the  record,  and  can  only  be  made  so  by  a  proper  bill 
of  exception.     Id. 

4.  Where  a  skeleton  bill  of  exception  is  taken  for  the  purpose  of 
making  evidence  a  part  of  the  record,  and  where  such  evidence  has 
not  been  actually  transcribed,  or,  if  transcribed,  is  not  referred  to 
in  such  way  as  to  make  it  a  part  of  the  bill,  it  cannot,  after  the  ex- 
piration of  thirty  days  since  the  adjournment  of  the  term  at  which 
final  judgment  was  rendered,  be  certified  and  identified  so  as  to  be- 
come a  part  of  the  bill.     Id, 

BILL  TO  REMOVE  CLOUD  FROM  TITLE. 

1.  In  a  suit  brought  to  remove  a  cloud  from  the  title  to  real  estate, 
and  to  enjoin  the  prosecution  of  an  action  of  ejectment  brought  to 
recover  the  same,  one  of  the  indispensable  allegations  of  the  bill  is, 
that  the  plaintiff  has  title  to  the  land,  and,  if  an  answer  is  filed  de- 
nying such  allegation,  or  if  the  defendants,  or  some  of  them,  who 
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BILL  TO  REMOVE  CLOUD  FROM  TIThK- Continued. 

are  claiming   adversely  to  the  plaintiff,  are  infants,  the  plaintiff 
must  prove  title.    Holderby  v.  Hagan,  341. 
See  Cloud  on  Title  1. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  A  corporation  claiming  to  be  a  Building  and  I^oan  Association 
incorporated  under  the  laws  of  another  state,  taking  contracts  of 
loan  in  this  state  without  having  complied  with  the  statutes  of 
this  state  relating  to  Building  and  Loan  Associations,  and  provid- 
ing in  such  contracts  that  in  addition  to  the  dues  on  the  stock 
issued  to  the  borrower  and  interest  on  its  loans,  there  shall  be  paid 
premiums  in  monthly  payments,  such  contracts  are  usurious,  and 
must  be  held  to  be  straight  loans  to  be  repaid  with  legal  interest, 
and  all  payments  of  dues,  premiums  and  fines  which  may  have 
been  made  shall  be  applied  as  partial  payments  on  such  loans. 
Jfiller  V.  Savings  dt  Loan  Association,  437. 

2.  Where  the  minimum  premium  bid  by  a  borrowing  member  of  a 
building  and  loan  association  is  fixed  by  the  charter  and  by-laws  of 
the  association  and  the  bond  and  deed  of  trust  securing  it,  in 
monthly  payments  for  a  stated  and  definite  number  of  years,  or 
until  the  maturity  of  the  pledged  shares,  should  they  mature  before 
the  expiration  of  the  years  stated,  the  amount  of  the  premium  is 
sufficiently  certain  and  definite.  Thompson  v.  B,  <£•  L,  Association, 
551. 

BURDEN  OF  PROOF.     See   County  and  Municipal  Orders  1:  Ltfeln- 
suranre  3;  Pleading  1. 

CASES  OVERRULED.    See  Sale  of  HeaUy  5. 

CASH  PAYMENT.     See  Spenfic  Performance  3. 

CAUSE  OF  ACTION. 

1.    A  declaration  must   aver  all  the  facts  necessary  to  show  a  cause 

of  action  against  the  defendant:  otherwise  it  is  bad  on  demurrer. 

Stephenson  v.  Collins,  352. 

CERTIFICATE   OF   ELECTION  PRIMA  FACIE  EVIDENCE.    See 
Election  1. 

CHANCERY  JURISDICTION. 

1.  Chancery  has  jurisdiction  to  decide  between  conflicting  claims 
to  rent  or  royalty  oil  under  conflicting  oil  leases  to  the  same  lessee 
both  as  to  that  already  produced,  and  that  to  be  produced  in  future, 
by  the  lessee  under  the  leases,  which  royalty  oil  is  by  the  leases  to 
,  be  delivered  to  the  credit  of  the  lessors.  Zinn  v.  Zinn,  54  W.  Va. 
483,  overruled.     Peterson  v.  Hall^  535. 

CIRCUIT  JUDGE,  CONTEST.    See  Prohibition  1. 
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CIRCUIT  CLKRK.    See  Ex€tution  2. 

CLOUD  ON  TITLE. 

1.  A  bill  in  equity  to  remove  a  cloud  over  title  to  land  cannot  be 
sustained,  unless  the  plaintiff  have  both  good  title  and  actual  pos- 
session. The  weakness  of  the  adversary  title  will  not  sustain  the 
bill.     MiWi  v.  Henry  Oil  Co.  256. 

COLOR  OF  TITLE.     See  Forfeited  jAtnd*  8. 

COMMISSIONER  IN  CHANCERY. 

1.  To  take  advantage  of  a  report  of  a  commissioner  in  chancery  on 
the  ground  that  the  evidence  taken  before  him  is  insufficient  to 
support  his  findings,  it  is  necessary  that  the  report  be  excepted  to 
but  where  the  report  is  erroneous  upon  its  face,  the  error  can  be 
taken  advantage  of  without  such  exception.  Bank  of  Union  v. 
Nirkdl,  58. 

2.  Where  the  circuit  court  sustains  exceptions  to  a  report  of  a  com- 
missioner stating  an  intricate  account  composed  of  many  items, 
and  re-states  the  account  and  enters  a  decree  according  to  such  re- 
statement, and  upon  an  appeal  from  such  decree  this  Court  finds 
that  both  the  statement  of  the  account  by  the  commissioner  and 
the  re-statement  thereof  by  the  lower  court  are  materially  errone- 
ous as  to  many  of  the  items  thereof,  this  Court  will  announce  the 
principles  governing  the  statement  of  such  account,  reverse  the  de- 
cree of  the  lower  court,  sustain  the  exceptions  to  the  report  of  the 
commissioner  in  so  far  as  the  report  is  in  conflict  with  the  princi- 
ples announced  by  this  Court,  set  aside  the  report  and  remand  the 
cause  to  be  further  proceeded  with,  and  with  directions  to  re-com- 
mit the  cause  to  a  commissioner  to  re-state  the  account  in  accord- 
ance with  the  principles  announced  by  this  Court.  //«m  v.  Prich- 
ard,  542. 

COMMISSIONER'S  SALE. 

1.  Where  a  sale  has  been  made  by  a  commissioner  under  a  decree 
of  court  and  notes  taken  for  the  deferred  payments,  no  demand  for 
payment  thereof  is  required  or  necessary-.     Blue  v.  Campbell,  34. 

COMPENSATION.     See  Condejiinatwn  of  hmd  1. 

CONDEMNATION  Q*^-/.VND. 

1.  In  a  condemnafion  proceeding  by  a  railroad  company  to  take  the 
whole  of  aj(^  of  land  for  the  purposes  of  its  road  bed  and  station 
building^j(j^e  compensation  to  be  allowed  the  defendant  for  such 
land  jl^dinarily,  its  market  value  at  the  time  of  its  appropriation, 
^^^^fb\xi  any  deduction  for  benefits  or  appreciation  in  value,  general 
^^^Tcommon  to  the  community  in  which  the  land  is,  shared  in  by 
s-jy  property  along  the  line  of  the  road,  and  due  to  the  prospect  of 
fs  construction.     Ouyandot  Valley  Ry.  (Uk  v.  BuMrk^  417. 
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CONDEMNATION  OF  LAND— Ccmtintwd. 

2.  The  market  value  in  such  case  is  the  price  for  which  the  land 
could  be  sold  in  the  market  by  a  person  desirous  of  selling  to  a 
person  wishing  to  buy,  both  freely  exercising  prudence  and  intel- 
ligent judgment  as  to  its  value,  and  unaffected  by  compulsion  of 
any  kind.     Id. 

3.  Such  value  is  to  be  determined  by  the  same  considerations  that 
enter  into  a  sale  between  private  parties,  namely,  the  availability 
of  the  land  for  all  valuable  uses  to  which  it  is  adapted,  having  re- 
gard to  the  existing  business  or  wants  of  the  community,  or  such  as 
may   be   reasonably  expected   in  the  immediate  future,    /d.,418. 

4.  What  is  termed  the  market  value  of  property  in  the  law  of  emi- 
nent domain  is  not  a  value  fixed  by  concensus  of  opinion  in  the 
community  in  which  the  land  is  or  among  business  men  or  dealers 
in  real  estate  who  are  familiar  with  it,  but  is  a  value  to  be  fixed  by 
the  jury  upon  consideration  of  all  the  evidence  in  the  case,  includ- 
ing the  knowledge  of  the  property  'which  they  have  acquired  by 
their  view  of  it.     Id. 

5.  The  opinions  of  persons  residing  near  the  property  and  who  have 
known  it  for  a  considerable  period  of  time,  though  not  dealers  in 
real  estate  nor  specially  informed  as  to  prices,  are  admissible  evi- 
dence on  the  question  of  its  value.     Id. 

6.  The  price  paid  for  the  land  by  the  defendant  is  admissible  evi- 
dence of  its  value,  provided  the  purchase  was  not  remote  from  the 
appropriation  in  point  of  time.     Id. 

See  Railroads  1. 

CONFLICTING  TITLES.     See  Forfeited  iMnda  2;  Injunction. 

CONSTITUTION. 

I.     Article   13,  section   8,    of   the  Constitution,    is   not  repugnant    to 

amendment  14  of  the  United  States  Constitution,      State   v.  Har- 

man,  448. 

CONTINUANCE. 

1.     The  action  of  a   trial  court,    in  passing  upon  a  motion  for   a  con 

ti nuance,    will  not  be  reversed,  unless  plainly  wrong.     Fulmer  Coal 

Co.  V.  Railroad  Co.,  470. 

See  Justices  of  the  Peace  1 ;  As>iu?npsit  3. 

CONTRACT. 

1.  Equity  will  not  permit  the  perversion  of  a  forfeiture  clause  in 
a  contract  to  a  use  or  purpose  for  which  it  was  never  intended. 
Buskirk  Bros.  v.  Peck,  361, 

2.  By  permitting  the  accomplishment  of  the  general  result  for  the 
prevention  of  which  a  power  of  forfeiture  has  been  inserted  in  a 
contract,  and  standing  by  in  silence  while  large  expenditures  are 
made  in  the  prosecution  of  the  work,  after  the  accrual  of  the  right 
of  forfeiture,  under  the  belief  that  it  will  not  be  exercised,  the 
party  having  such  right  of  forfeiture  waives  it.    /d. 

See  Corporations  1:  Infants  4;   Title  1. 
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CONTRACT  CONSTRUED. 

1.  The  contract  sued  on  provided:  *'Sixth,  the  parties  of  the  second 
part  further  agree  that  they  will  place  upon  the  skids,  logs  at  the 
following  rate,  to-wit:  To  l<eep  a  constant  supply  of  logs  on  skids, 
sufficient  to  run  the  mill  not  to  exceed  20,000  feet  per  day  of  20 
days  each  month,  unless  otherwise  hindered  by  Providence.''  * 
*  *  "Ninth,  the  parties  of  the  first  part  still  further  agree 
to  run  the  saw-mill  at  Big  Heechy  constantly  at  its  full  capacity 
as  nearly  as  possible  unless  otherwise  hindered  by  Providence." 
These  provisions  being  considered  with  the  remainder  of  contract 
sued  on,  it  is  Held. 

(a)  The  clause  "not  to  exceed  20,000  feet  per  day  of  20  days  each 
month*'  fixed  the  maximum  supply  of  logs  which  the  parties  of 
the  second  part  could  have  been  required  to  keep  on  the  skids,  and 
not  the  amount  of  logs  which  the  parties  of  the  first  part  were 
required  to  remove  from  the  skids  under  the  implied  covenant  of 
the  contract. 

(b)  The  parties  of  the  second  part  were  required  to  remove 
from  the  skids  under  the  implied  covenant  of  the  contract  an 
amount  of  logs  sufficient  to  run  the  mill  when  run  constantly  at  its 
full  capacity  as  nearly  as  possible.     Stephen/ion  v.  CoUimt,  351. 

2.  An  entire  executory  contract  of  sale  may  be  divisible  in  the  exe- 
cution thereof  so  as  to  vest  title  to  parts  of  the  property  in  the 
vendee  as  they  are  delivered,  and,  whether  in  any  cases  such  partial 
transfer  of  title  takes  place,  is  a  question  of  intent.  BuAkirk  Bron. 
V.  Peck,  360. 

3.  The  point  at  which  title  passes  in  the  progress  of  the  execution 
of  a  contract  of  sale  is  a  question  of  intent  to  be  gathered  from  the 
terms  of  the  contract,  the  nature  of  the  property,  its  condition  and 
situation,  the  purposes  for  which  the  contract  was  made,  and  the 
circumstances  surrounding  the  parties,  when  the  terms  used  are 
such  as  to  make  them  admissible  in  evidence.     Id. 

4.  Though  generally  a  sale  is  not  complete  until  the  property  has 
been  ascertained  and  designated  and  made  certain  as  to  its  identity, 
quantity,  quality  and  price,  title  will  vest  in  the  vendee  without 
final  and  complete  ascertainment  of  the  aggregate  quantity  and 
price,  if  the  intent  that  it  shall  do  so  be  made  manifest.     Id. 

5.  If,  by  the  terms  of  an  executor>*  contract  of  sale,  the  vendee  is 
required  to  expend  money,  and  perform  labor,  upon  the  property 
so  as  to  change  its  character  and  situation,  title  to  it  as  so  altered 
will  vest  in  the  purchaser,  unless  a  contrary  intention  be  shown. 
Id.  361. 

6.  Under  a  contract  of  sale  of  the  timber  on  a  tract  of  land  to  be  cut 
and  removed  by  the  vendee  within  a  specified  time  and  measured 
and  paid  for  each  month  and  before  removal,  as  the  work  progres- 
ses, title  vests  in  the  purchaser  as  the  timber  is  cut  down,  and  the 
vendor  has  a  lien  thereon  for  the  purchase  money.     Id 

7.  The  purpose  of  a  clause  in  such  contract  providing  that,  in  case 
the  purchaser  shall  fail  to  have  the  timber  measured  and  pay  for 
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CONTRACT  CONSTRUED— 6Vm<t«M«f. 

the  same  each  month  as  cut  and  hauled,  he  shall  forfeit  all  right 
and  title  to  the  timber  whether  cut  or  not  and  all  payments  made 
on  account  thereof,  is  to  prevent  the  accrual  of  a  lai^e  indebted- 
ness under  the  contract  and  the  cutting  of  large  quantities  of  timber 
without  paying  for  it;  and,  if  the  vendor  suffers  large  quantities  to 
be  cut  down  without  such  monthly  measurement  and  payment,  he 
will  be  deemed  to  have  waived  the  benefit  of  such  clause.     Id. 

CONTRACTS  BY  MAIL. 

1.  Evidence  establishing  the  receipt  of  such  letter,  accompanied  by 
proof  of  the  day  on  which  it  was  written,  dispenses  with  the  neces- 
sity of  proof  in  detail  of  the  addressing,  stamping  and  deposit 
thereof,  when  there  is  no  objection  to  the  form  in  which  the  evi- 
dence is  introduced.     Campbell  v.  Beard,  501. 

2.  Proof,  by  a  witness,  that  he  wrote  a  letter  on  a  certain  day,  ac- 
companied by  proof  of  its  receipt  by  the  party  to  whom  it  was 
written,  at  the  time  it  would  have  arrived  at  its  destination  in  due 
course  of  mail,  is  sufficient  to  support  a  finding  that  it  was  mailed 
on  the  day  on  which  it  was  written,     Id,  502. 

CONTRACT  FOR  REALTY. 

1.  Time  is  not  in  courts  of  equity,  considered,  ordinarily,  of  the  es- 
sence of  a  contract  for  the  sale  of  land,  and  especially  as  to  the  pay- 
ment of  purchase  money.  Perhaps  there  may  be  circumstances,  or 
terms  employed  such  as  to  take  the  case  out  of  the  general  rule. 
Abbott  V.  I/IIomniedieu,  10  W.  Va.  677.     Conbj/  v.  Homage,  512. 

CORPORATIONS. 

1.  The  secretary  of  a  corporation  has  no  power,  merely  as  such 
secretary,  to  make  contracts  binding  the  corporation,  and  if  the 
secretary,  by  virtue  of  his  office,  makes  a  contract  selling  the  real 
estate  belonging  to  the  corporation,  the  contract  is  not  enforceable 
against  the  corporation,  unless  it  appears  that  the  secretary  had 
express  authority  to  make  such  contract,  or  had  been  clothed  with 
apparent  authority  by  the  corporation  to  do  so,  or  that  the  corpor- 
ation had  acquiesced  in  or  ratified  the  sale.  Cobb  v.  Olenn  Boom 
and  Lumber  Co.,  49. 

CONTRIBUTORY  NEGLIGENCE.  See  Permnal  Injurie*  4;  Jury 
Trial  3;  i<tre(i  RailfcayH  1. 

CORPOREAL  PROPERTY.  .  See  Oil  and  ^an  4. 

COSTS.     See  Appeal  2. 

COUNTY  COURT. 

1.  The  provision  of  sec.  29  of  ch.  39  of  the  Code,  requiring  esti- 
mates to  be  made  and  spread  upon  the  records  of  county  courts 
before  making  the  annual  levy,  does  not  prevent  the  diversion  of 
the  funds  raised  for  the  purposes  mentioned  in  an  estimate  to 
other  proper  purposes.     Taylor  v.  County  Court,  165. 
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COUNTY  COVRT^Continued. 

2.  The  laying"  of  a  special  levy  for  bridge  purposes,  by  a  county 
court,  does  not  limit  its  expenditure  for  such  purposes  to  the 
amount  raised  by  such  special  levy,  if  there  are  oth^r  available 
funds.     Id.  166. 

3.  The  records  of  the  settlements  made  by  a  sheriff,  which  do  not 
disclose  the  dates  of  the  orders  paid  by  him,  is  not  sufficient  evi- 
dence to  estsblish  the  fact  that  certain  unpaid  orders  were  issued 
in  excess  of  the  funds  at  the  disposal  of  the  county  court  at  the 
time  they  were  issued.     Id, 

4.  Collection  of  a  fund  levied  by  a  county  court  will  not  be  enjoined 
merely  because  it  recites  that  the  money  is  to  be  raised  to  pay 
indebtedness  on  account  of  a  certain  class  of  work  and  for  the 
prosecution  of  other  work  of  the  like  kind,  although  there  are,  at 
the  time,  unpaid  orders  for  that  class  of  work  in  existence.     Id. 

COUNTY  FUNDS.     See  Coufity  Court  1,    2. 

COUNTY  AND  MUNICIPAL  ORDERS. 

1.  When  orders  for  the  payment  of  money,  issued  by  a  county  court 
or  other  municipal  corporation  are  attacked  on  the  ground  of 
illegality,  the  burden  of  proof  is  on  the  plaintiff.  Taylor  v.  County 
Court,  165. 

COUNTY  ROADS.     See  TelepJione  Company,  I,  2. 

COVENANTS  BROKEN.     See  Warrayity  of  Title,  1,  3. 

COVENANTS  IN  DEEDS.     See  Equity  Jurisdiction,  3,  4. 

CREDITOR.     See  IIiMband  and  Wife,  2;  Railroads,  16;  Attachment,  1. 

CRIMINAL  LAW. 

1.  In  a  criminal  case,  the  defendant  waives  his  right  to  plead  any 
matter  in  abatement  by  pleading  in  bar,  but  the  court  has  dis- 
cretioh  to  allow  the  plea  in  bar  to  be  withdrawn  and  the  dilatory 
plea  entered.     State  v.  Taylor,  228. 

2.  If,  in  such  case,  the  plea  of  not  guilty  is  withdrawn  by  leave  of 
the  court,  the  plea  in  abatement  must  be  received,  if  sufficient. 
Id. 

3.  A  plea  in  abatement  in  a  criminal  case  must  be  certain  to  every 
intent.     Id, 

4.  If  the  irregularity,  relied  upon  as  matter  of  abatement,  relate  to 
the  constitution  or  organization  of  the  grand  jury,  the  plea  must 
show  in  what  the  irregularity  consists,  otherwise  it  will  be  lack- 
ing in  the  element  of  certainty.     Id. 

5.  A  plea  in  abatement,  charging  generally  that  no  writ  of  venire 
facias  was   issued   and  served  within  the  time,  and  in  the  manner 

prescribed  by  the  statute,  (referring  to  them,)  and  that  the  body  of 
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CRIMINAL  hXVf-'Continued. 

men  who  had  professed  to  be  the  grand  jury  which'  had  found  the 
indictment  did  not  constitute  a  legal  grand  jury,  is  insufficient.     Id. 

6.  Comment  by  an  attorney  for  the  state  in  his  argument  in  a  felony 
case,  upon  the  failure  of  the  accused,  who  has  testified  in  the  case, 
to  have  his  wife  testify  and  corroborate  statements  of  his  own  as  to 
matters,  said  by  him  to  be  known  to  her,  is  improper:  and,  if  ob- 
jected to  at  the  time,  the  refusal  of  the  court  to  prohibit  it  and 
direct  the  jury  to  disregard  it,  is  reversible  error.     Id, 

7.  If,  after  verdict,  it  is  Shown  to  the  court,  upon  a  motion  for 
a  new  trial,  that  a  witness  for  the  state  had  testified,  without  hav- 
ing been  sworn,  and  that  the  prisoner  and  his  counsel  had  had  no 
knowledge  of  such  irregularity  until  after  the  verdict  was  rendered, 
a  new  trial  must  be  allowed,  although  the  error  was  purely  inad- 
vertent and  accidental.     Id. 

8.  An  instruction,  containing  the  clause:  "The  oath  of  a  juror  im- 
poses on  him  no  obligation  where  none  would  exist,  if  no  oath  had 
been  administered,"  should  be  refused,  though  the  giving  of  it 
might  not  be  reversible  error,     /d.,  229. 

9.  Instructions  should  be  complete  in  themselves  as  far  as  they  go, 
and  not  adopt  others  by  mere  reference.     Id. 

10.  When  self-defense  is  relied  upon  in  a  case  in  which  the  evidence 
tends  to  show  that  the  accused  had  provoked  the  combat  or  diffi- 
culty in  which  the  killing  was  done,  it  is  error  to  instruct  the  jun- 
that  he  cannot  justify  his  act,  if  he  began,  or  brought  on,  the  diffi- 
culty, without  any  intent  to  kill  or  do  bodily  injury.  The  provoca- 
tion or  act  which  induces  the  affray  must  be  wrongful,  not  merely 
innocent  and  accidental,  to  bar  the  right  of  self-defense.     Id. 

11.  The  following  instruction  is  erroneous,  because  it  excludes  a  ver- 
dict of  manslaughter:  "If  the  jur>'  believe  from  the  evidence,  that 
at  the  time  of  the  alleged  killing,  the  defendant  and  the  deceased 
met,  aud  upon  sudden  cause  of  quarrel  arising  between  them,  mu- 
tually agreed  to  engage  in  a  personal  combat,  and  did  so  engage  in 
such  combat,  and  if  the  jury  further  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  during  such  quarrel  the  defendant, 
without  the  knowledge  of  the  deceased,  made  use  of  a  deadly 
weapon,  in  such  a  manner  as  would  be  likely  to  cause  the  death  of 
the  deceased,  and  did  so  cause  it,  then  the  defendant  was  guilty 
of  murder;  and  if  the  jury  further  believe,  from  the  evidence,  that 
the  defendant  soused  the  said  deadly  weapon,  deliberately  and  with 
malace  aforethought,  and  with  intent  to  take  the  life  of  the  de- 
ceased, or  to  do  him  great  bodily  harm,  then  such  killing  would 
be  murder  in  the  first  degree.*'     Id. 

12.  When  the  state  of  the  evidence  in  a  criminal  case  tends  to  prove 
facts,  from  which  presumptions  of  guilt  arise,  under  rules  of  evi- 
dence, established  by  a  long  and  uniform  course  of  judicial  deter- 
mination, the  trial  court  may  properly  bring  them  to  the  attention 
of  the  jury  by  instructions,  aptly  and  correctly  stating    them.     Id. 
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13.  It  is  improper  for  the  court  to  instruct  tlie  jury  that,  "The  law  is 
that  a  man  shall  be  taken  to  intend  that  which  he  does,  or  which 
is  the  necessary  consequence  of  his  acts."  Such  intention  is  pre- 
sumed, but  not  imputed  absolutely.     Id.  230. 

14.  In  the  trial  of  criminal  cases,  the  jury  should  apply  the  law  as 
given  by  the  court,  whether  it  be  for  or  against  the  prisoner.     Id. 

15.  It  is  not  error  to  permit  a  witness  for  the  state  to  explain  the 
meaning  and  intent  of  a  statement  made  by  him,  which  has  been 
brought  into  the  case  by  the  prisoner.    Id. 

16.  The  trial  court  may  properly  exclude  questions  and  answers  in  a 
deposition,  when  the  questions,  although  containing  the  phrase 
"whether  or  not,"  are  leading  and  suggestive  of  the  answers  de- 
sired and  relate  to  facts  of  vital  importance  in  the  case.     Id. 

17.  Where  a  person  is  convicted  of  a  felony,  it  must  affirmatively 
appear  from  the  record  that  the  prisoner  was  present  in  court  and 
entered  his  plea,  in  person,  to  the  indictment  against  him;  and  it 
is  reversible  error  if  the  record  fails  to  show  this.  State  v.  Moore, 
146. 

18.  There  can  be  no  legal  conviction  of  a  person  for  felony  unless 
the  record  shows  that  the  jury  which  tried  the  case  were  duly 
sworn  according  to  law.     Id. 

CUSTODY  OF  CHILD.    See  Divorce  2,  3,  4. 
DAMAGES.     See  Personal  Injuries  5,  6. 

DECEDENT'S  ESTATE. 

1.  Creditors  of  a  decedent's  estate  may  resort  to  a  court  of  equity 
for  the  ascertainment  and  preservation  of  the  property  and  assets 
of  the  estate  and  subjection  of  the  same  to  the  payment  of  the 
debts  against  it,  when  the  personal  represenative  refuses  to  per- 
form his  duty  in  the  premises,  and,  if  necessary  to  full  and 
adequate  relief,  a  receiver  may  be  appointed  to  take  charge  of  the 
property.     Buskirk  Bros.  v.  Peck,  361. 

2.  A  receiver  may  be  appointed  to  take  charge  of,  care  for,  put  in 
marketable  condition  and  sell,  timber  belonging  to  a  decedent's 
estate,  lying  on  the  lands  of  a  stranger,  subject  to  his  purchase 
money  lien,  at  the  instance  of  creditors,  when  the  personal  repre- 
sentative has  refused  to  do  so.     Id.  362. 

3.  If  a  creditor's  suit  is  brought  to  settle  up  a  decedent's  estate  and 
a  creditor  of  the  decedent  files  a  claim  against  the  estate,  before 
the  commissioner  to  whom  the  case  is  referred  to  convene  the  cred- 
itors and  state  an  account  therein,  involving  purely  personal  trans- 
actions between  the  creditor  and  deceased,  the  creditor  under  s. 
23  ch.  130  c.  1899,  is  incompetent  to  give  evidence  as  to  such  claim. 
Bank  of  Union,  v.  Nickell,  57. 

DECREE. 

1.    When  a  motion  is  made  under  section  5,  chapter  134,  Code,    to   re- 
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verse  a  decree  pronounced  upon  a  bill  taken  for  confeaaed,  the 
court  before  which  such  motion  is  made  should  reverse  the  decree 
for  an  error  for  which  this  Court  might  reverse  it,  and  give  such  de- 
cree as  ought  to  be  given  upon  the  record  as  it  exists  at  the  time 
the  motion  is  made.  FerreU  v.  Camden,  401. 
Bee  Attachmmt  1;  BiU  Confessed  2;  ForfeUed  Lands  10. 

DECLARATION. 

1.    If  one  count  of  a  declaration  is  good,  another  bad,  though  there 
was  a  demurrer  to  the  declaration  and  each  count,  a  general  ver- 
dict will  be  good,  and  reversal  will  not  be  made  on  account   of  the 
bad  count.     Ray  v.  C.  dt  0.  Ry,  Co,  333. 
See  Assumpsit  1;  Negotiable  Instruments  6. 

DEDICATION  OF  STREETS. 

1.  A  street  in  a  town,  crossing  a  railroad,  dedicated  to  public  use 
and  used  for  twenty-five  years  by  the  general  public,  on  which  the 
railroad  company  has  for  years  itself  maintained  a  crossing  for  ve- 
hicles and  foot  passengers,  and  erected  a  whistling  post  calling  for 
warning  signals,  and  a  warning  board  at  the  crossing  having  on  it 
the  words,  **Look  out  for  locomotive.  Railroad  Crossing,*'  and 
sometimes  worked  for  repair  by  town  labor,  is  a  public  street  with- 
in the  meaning  of  Code,  chapter  54,  section  61,  though  no  order 
of  the  town  council  can  be  produced  showing  acceptance  by  the 
town  of  such  dedication,  or  the  establishment  or  recognition  of 
the  street  by  the  council.    Ray  y.  C.  dt  0,  Ry.  Co,,  333. 

DEED.    See  Writings  under  Seal  1. 

DEFECTIVE  COUNT.    See  Declaration  1. 

DEFECTIVE  SUMMONS.    See  Summons  1,  2,  3,  4. 

DEFERRED  PAYMENTS.    See  Commissioner's  Sale  1. 

DELINQUENT  LANDS.     See  Tax  Sale  5. 

DEMURRER. 

1.    An  order  merely  sustaining  a  demurrer   to  a  bill   in   equity,   not 

dismissing  the  bill,  is  not  appealable.     Bosworth  v.  WHson,  fiO. 

See  Declaration  1. 

DEMURRER  TO  BILL, 

1.  Where  a  demurrer  to  a  bill  inequity  has  been  erroneously  over- 
ruled by  the  circuit  court,  and  upon  appeal  the  demurrer  is  sus- 
tained, the  decree  reversed  and  the  cause  remanded  *'To  be  heard 
and  finally  determined  according  to  the  rules  and  principles  of 
equity,"  although  the  decree  contains  no  directions  for  leave  to 
plaintiff  to  amend  his  bill,  the  judgment  of  the  Appellate  Court  it 
not  res  judicata  and  the  bill  may  be  amended.     Blue  v.  Campbell,  34. 
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1.     A  case  where  the  court  properly  refused  to  read  depositions  taken 
during  the   term,  and   after   the   cause   had  been  submitted  for 
decision  upon  its  merits.     Fulmer  Coal  Co,  v.  Railroad  Co.,  470. 
See  Criminal  Law  1,  6. 

DISSOLUTION  BY  SUIT.    See  Partnership  3. 

DIVORCE. 

1.  The  judgment  of  a  circuit  court  in  habeas  carpus  proceedings  by 
a  wife  against  her  husband  for  the  custody  and  control  of  their  in- 
fant son,  in  favor  of  the  wife,  after  a  full  hearing,  is  res  judicata  in 
a  suit  brought  afterwards  for  divorce  and  the  custody  of  the  child 
by  the  husband  against  the  wife  for  desertion  and  abandonment,  as 
to  all  facts  known  and  existing  at  the  time  of  the  hearing  of  the 
habeas  corpus  proceedings.     Dawson- y,  Dawson,  520. 

2.  In  a  suit  by  the  husband  against  the  wife,  after  such  judgment, 
for  divorce  for  desertion  and  abandonment,  to  entitle  the  husband 
to  have  said  judgment  changed  to  give  him  custody  of  the  child  his 
bill  must  allege  such  facts  occurring  subsequent  to  the  judgment 
or  unknown  at  the  time  of  its  rendition,  as,  is  proven,  would  war- 
rant the  court  in  view  of  the  welfare  of  the  child  to  change  such 
custody.     Td. 

3.  In  a  suit  for  divorce,  the  court  in  deciding  between  the  father 
and  mother  of  the  children,  as  to  their  custody  and  control,  will 
regard  the  welfare  and  interest  of  the  children  as  of  the  first  im- 
portance.   Id. 

4.  Where  the  father  and  mother  have  separated  and  their  infant 
children  must  of  necessity  be  deprived  of  the  care,  protection  and 
training  of  one  of  them,  then  it  is  the  duty  of  the  courts  to  confide 
the  custody  of  the  infants  to  that  parent,  whether  father  or  mother, 
best  suited  to  maintain,  protect  and  educate  them  and  bring  them 
up  in  moral  courses.    Id. 

DEGREE.    See  Insolvent  Debtor  1. 

ELECTION.  , 

1.  Certificates  of  the  result  of  an  election,  made  by  the  commission- 
ers at  the  precincts,  are  prima  facie  evidence  of  the  result  of  the 
election.  The  ballots,  if  identified  as  the  same  cast,  are  primary 
and  higher  evidence;  but  in  order  to  continue  the  ballots  as  controll- 
ing evidence,  it  must  appear  that  they  have  been  preserved  in  the 
manner  and  by  the  officers  prescribed  by  the  statute,  and  that, 
while  in  such  custody,  they  have  not  been  changed  or  tampered 
with.     Stafford  v.  Sheppard,  84. 

2.  If  the  ballots  at  an  election  precinct  have  the  appearance  of  hav- 
ing been  tampered  with,  the  evidence  of  poll  clerks  and  commis- 
sioners may  be  used  before  a  canvassing  board  upon  a  recount  to 
show  that  the  ballots  are  all  void  because  of  the  want  of  signatures  of 
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both  poll  clerks,  each  in  his  own  handwriting,  upon  all  the  ballots 
at  such  precinct,  but  not  to  show  that  the  ballots  have  not  been 
altered,  or  to  show  the  contents  of  the  ballots;  nor  can  that  or  other 
evidence  be  used  to  otherwise  repel  the  prima  facie  case  of  tam- 
pering arising  from  such  appearance  of  the  ballots.  If  it  appear 
from  such  evidence  that  all  of  such  ballots  are  void  for  such  de- 
fect, then  the  ballots  of  such  precinct  cannot  be  recounted,  nor  can 
the  result  be  declared  from  the  certificates  made  by  the  officers 
conducting  the  election.  In  such  case  the  election  at  that  precinct 
is  void.  If  there  be  'some  ballots  so  void,  and  others  not  so  void, 
the  canvassers  must  make  comparison  between  the  result  shown 
by  the  certificate  and  that  shown  by  the  ballots.  If  there  is  no 
disagreement  between  the  certificate  and  ballots,  then  the  votes 
shown  by  the  void  ballots  as  cast  for  each  of  the  candidates 
between  whom  recount  has  been  asked,  shall  be  subtracted  from 
the  total  vote  shown  by  the  certificate  as  cast  for  them,  respec- 
tively, and  the  result  shown  by  the  certificate,  after  such  subtrac- 
tion, shall  be  taken  as  the  result.  If,  however,  there  be  disagree- 
ment between  the  certificate  result  and  the  result  shown  by  the 
ballots,  the  certificate  must  be  taken  as  showing  the  result  with- 
out alteration.     Id. 

3,  If  the  tribunal  required  by  law  to  appoint  election  commissioners 
fails  to  appoint  such  commissioners  to  conduct  an  election  at  a 
legally  constituted  voting  place,  the  qualified  voters  present  on 
election  day  (not  less  than  ten  in  number)  may  elect  such  commis- 
sioners in  the  manner  prescribed  by  section  7  of  chapter  3  of  the 
Code.  Bader  v.  Board  of  Education,  221. 
See  Independent  School  District  1 . 

ELECTION  COMMISSIONERS.     See  Electumn,  8. 

ELECTION  PRECINCTS. 

1.  Section  6  of  chapter  3  of  the  Code,  relating  to  the  change,  division 
or  consolidation  of  election  precincts,  provides  that  no  change, 
division  or  consolidation  shall  be  made  by  the  county  court  within 
ninety  days  preceding  an  election,  and  that  no  such  change,  division 
or  consolidation  shall  be  valid  without  giving  due  notice  at  least 
one  month  before  any  election  by  publication,  &c.,  held,  that  the 
word  "election,"  as  used  in  said  provisions  of  the  statute,  means 
an  election  held  under  general  law  and  not  an  election  held  under  a 
special  act  of  the  legislature,  establishing  an  independent  school 
district,  upon  the  question  of  consenting  to  the  creation  of  such 
school  district.     Rader  v.  Board  of  Education,  220. 

EMINENT  DOMAIN.     See  Bailroadn,  3. 

EQUITY  JURISDICTION. 

1.  The  fact  that  a  person  is  sued  or  garnished  by  different  persons 
on  distinct  and  seperate  demands,  having  no  connection,  or  the  fact 
that  the  same  question   of   law  may  arise  in  all  cases,  does  not 
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give  equity  jurisdiction  to  enjoin  the  suits  on  the  principle  that 
equity  takes  jurisdiction  to  avoid  multiplicity  of  suits.  National 
Tube  Go.  \,  Smith,  211. 

2.  Equity  has  no  jurisdiction  to  enjoin  a  justice  of  the  peace  from 
acting  in  an  action  before  him  because  of  his  interest  in  the  result. 
Id, 

3.  Courts  of  equity  will  enforce,  by  injunction,  negative  covenants 
and  clauses  in  deeds,  restricting  the  use  of  real  estate,  though  they 
do  not*  in  law  constitute  easements  or  covenants  running  with  the 
land;  but  the  jurisdiction  is  discretionary  and  is  governed  by  the 
principles  applicable  to  the  enforcement  of  specific  performance 
of  contracts.    Robinson  v.  Edgell,  157. 

4.  Ek^uity  will  not  enforce  such  covenant  if  it  appears  that,  since 
the  conveyance  was  made,  the  general  conditions  and  surroundings 
of  the  property,  continuation  of  which  was  contemplated  by  the 
parties,  have  been  so  changed,  otherwise  than  by  the  act  of  the 
covenantor,  as  to  render  the  enforcement  of  the  covenant  inequita- 
ble and  burdensome  to  him  and  defeat  the  purpose  of  the  restric- 
tion. But  conditions  existing  at  the  time  of  the  conveyance  will 
not,  in  the  absence  of  fraud  or  other  vitiating  element,  constitute 
ground  of  defense  ^o  such  suit.     Id, 

ERROR.    See  Argument  of  Counsel  2,  Criminal  Law  6,  7,  15. 

ERRORS  IN  DECREE     See  Appeal  1. 

ESTOPPEL.     See  Married  Women  1. 

EVIDENCE. 

1.  The  message  sent  to  a  telegraph  office  to  be  transmitted  in  reply 
to  one  received,  is  the  original,  and  not  the  message  received  at  the 
place  to  which  it  is  transmitted.  The  latter  must  be  considered  as 
a  copy,  and  carries  with  it  none  of  the  qualities  of  primary  evidence, 
and  cannot  be  admitted  until  the  foundation  is  laid  for  the  admis- 
sion of  secondary  evidence,  and  then  can  only  be  admitted  upon 
proof  that  the  copy  offered  is  a  correct  transcript  of  a  message  act- 
ually authorized  by  the  party  sought  to  be  affected  by  its  contents. 
But  even  where  the  original  is  produced,  its  authenticity  must  be 
established,  and  this  either  by  proof  of  the  handwriting  or  by  other 
proof  establishing  its  genuineness.  Cobb  v.  Glenn  Boom  dh  Lumber 
Co,,  50. 

2.  Non-production  of  a  letter,  relevant  and  important  as  evidence, 
is  waived,  by  failure  to  object  to  proof  of  its  contents.  Campbell 
v.  Beard,  501. 

See  Personal  Injuries  2,  3,  7;  Jury  Trial  2;  BiU  of  Exceptins  3;  (7<m- 
demnation  of  Land  5,  6;  New  Trial  2;  Husband  and  Wife  5; 
Private  Corporations  1,  2;  Railroads  10,  11,  13,  14. 

EJQUITY.    See  Municipal  Corporations  2. 
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EQUITY  CX)NTROL.    See  C^itract  1. 
EXCEPTIONS.    See  Commisnoners  in  Chancery  1. 
EXCESS.    See  Judgment  1. 
EXCESS  OF  ACREAGE.    See  Sale  of  Realty  4. 
EXCEPTIONS.    See  Commieeianer  in  Chancery  2. 

EXECUTION. 

1.  An  execution  issued  by  the  clerk  of  the  circuit  court  upon  a  judg- 
ment of  a  justice  without  a  transcript  of  such  judgment  having 
been  filed  in  such  clerk *s  office  as  required  by  section  118  of  chap- 
ter 50  of  the  Code,  is  void  as  between  the  parties.  Steringer  v. 
Maehie  db  Co.,  63. 

2.  The  filing  of  an  abstract  of  a  judgment  of  a  justice  in  the  clerk *s 
office  of  the  circuit  court  of  the  county  in  which  the  judgment  was 
rendered  is  not  in  compliance  with  the  provisions  of  said  section 
which  requires  a  transcript  of  such  judgment  to  be  filed.  The 
filing  of  such  abstract  confers  no  authority  upon  the  clerk  of  said 
circuit  court  to  issue  an  execution  on  such  judgment.    Id, 

3.  Where  a  party  appears  generally  and  resists  a  motion  to  quash 
an  execution  without  objection  for  want  of  notice  of  the  motion, 
he  thereby  waives  the  notice  thereof  required  by  section  17  of 
chapter  140  of  the  Code.    Id, 

EXEMPTION   LAWS. 

1.  The  exemption  law  of  another  State  pertains  to  remedy,  and  will 
not  be  enforced  in  this  State.     National  Tube  Co,  v.  Smith,  210. 

2.  Injunction  does  not  lie  against  a  garnishment  in  an  action  before 
a  justice  of  money  owing  by  the  garnishee  to  a  non-resident  debtor, 
on  the  ground  that  such  money  is  exempt  by  the  law  of  the  state 
of  residence  of  such  debtor. 

EXPRESS  TRUST. 

1.  Oral  evidence,  to  establish  an  express  trust  must  be  clear  and  un- 
questionable.   Hatfield  v.  Allison,  374. 

EXTRINSIC  EVIDENCE.    See  EleeHon  2. 

FAILURE  OF  PROFF.    See  Aeeumpsit  1. 

FELONY.    See  Criminal  Law  17. 

FORFEITED  LANDS. 

1.  In  a  bill  by  the  state  to  sell  forfeited  land  and  annul  a  tax  deed 
constituting  title  hostile  to  that  of  the  state,  it  is  not  necessary 
that  there  should  be  a  tender  by  the  State  of  the  taxes  paid  by  the 
tax  purchaser,  under  section  25,  chapter  31,  Code.  8ta$e  v.  Har- 
man,  447. 
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2.  Conflicting  titles  to  land  may  be  adjudicated  in  a  suit  in  equity 
by  the  state  to  sell  forfeited  land  under  jurisdiction  given  by  chap- 
ter 105  of  the  Code.    Id. 

3.  The  possession  to  call  for  transfer  to  one  title  of  another  title  for- 
feited to  the  State  need  not  be  by  the  person  himself  claiming 
such  transfer,  but  may  be  by  a  tenant  or  vendee  under  an  execu- 
tory contract.     State  v.  Harrnan,  448. 

4.  Quaere.  A  man  owns  a  tract  of  land.  He  conveys  the  legal  title 
to  part  of  it  to  another  man.  The  grantor  is  not  in  actual  posses- 
sion of  the  residue,  but  the  owner  of  the  part  conveyed  away  ia 
in  actual  possession  of  his  part.  Does  the  possession  of  such  part 
constitute  possession  of  the  residue  for  the  owner  of  the  residue, 
so  as  to  enable  that  owner  to  take  the  benefit  of  a  forfeited  title 
U)ider  the  Constitution,  Article  13,  section  3?    Id. 

5.  To  enable  one  to  take  the  benefit  of  a  transfer  of  a  forfeited  title 
to  land  under  Art.  13,  section  3,  of  the  Contitution,  it  is  not  re- 
quired that  he  shall  be,  by  payment  of  taxes  and  possession,  in  a 
condition  to  take  the  benefit  of  such  transfer  at  the  date  when  for- 
feiture vests  title  in  the  State.  If  he  shall  be  in  such  condition  at 
any  time  while  title  remains  in  the  State,  he  gets  such  transfer. 
Id. 

6.  When  the  title  of  the  State  to  land  vested  in  it  by  forfeiture  has 
been  transferred  to  a  person  by  force  of  section  3,  Art.  13,  of  the 
Constitution,  the  State  cannot  sell  the  land  as  forfeited  by  proceed- 
ings under  chapter  105  of  the  Code,     Id.^  449. 

7.  The  State  cannot  have  a  decree  to  sell  land  as  forfeited  in  a  pro- 
ceeding to  sell  it  under  chapter  105  of  the  Code,  when  the  state 
has  made  one  claiming  the  land  a  party  and  has  brought  his  claim 
before  court  for  adjudication,  and  contests  his  right,  and  his  title 
is  found  superior  to  that  of  the  State  by  reason  of  the  statute  of 
limitations.    Id. 

8.  One  cannot  get  the  benefit  of  a  forfeited  title  under  the  first  class 
of  persons  specified  in  article  13,  section  3,  of  the  Constitution,  who 
has  not  had  actual  continuous  possession,  under  color  or  claim  of 
title,  for  ten  years,  and  also  paid  state  taxes  for  some  five  years 
during  his  possession.  Nor  can  he  do  so  under  the  second  class,  he 
either  having  title  which  itself  is  forfeited  or  not  having  paid  state 
taxes  for  five  successive  years,  after  1865,  or  from  the  date  of  his 
grant,  if  issued  since  1865.  Nor  can  he  do  so  under  the  third  class, 
if  he  has  not  both  actual  and  continuous  possession  under  color  of 
title  for  some  five  years  in  succession  after  1865,  and  paid  all  state 
taxes  for  the  period  of  such  possession.  Mills  v.  Henry  Oil  Co,, 
255. 

9.  One  claiming  title  under  a  grant  of  land  forfeited  for  delinquency, 
issued  before  July  1st,  1850,  cannot  claim  the  benefit  of  a  forfeited 
title  under  the  second  class  of  persons  specified  in  article  13,  sec- 
tion 3,  Constitution,  his  grant  being  void.    Id.  256. 
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FORFEITED  hA^ DS—ConHnued. 

10.  A  decree  under  section  17,  chapter  105,  Code,  fixing  the  amount 
for  redemption  of  forfeited  land  and  declaring  the  land  redeemed 
and  exonerated  by  payment  of  such  amount  actually  made,  is  con- 
clusive to  release  all  title  vested  in  the  state  by  such  forfeiture, 
though  taxes  of  some  years  were  not  included,  and  it  cannot  be 
collaterally  attacked  for  error.     Id, 

FRAUD.     See  Married  Women,  1. 

GRAND  JURIES. 

1.  The  statutory  requirements,  respecting  the  time  of  issuing 
writs  of  venire  facias  for  grand  juries  and  the  summoning  of  grand 
jurors,  are  directory,  and  substantial  compliance  therewith  is  suffi- 
cient.    State  V.  Taylor,  228. 

HABEAS  CORPUS.    See  IXvorce,  1. 

HOSTILE  TITLE.    See  Tax  Sale,  7. 

HUSBAND  AND  WIFE. 

1.  In  an  action  by  the  wife  for  the  recovery  of  damages  for  personal 
injuries  sustained  by  her,  she  may,  or  may  not,  at  her  election,  join 
her  husband  as  co-plaintiff.     Normile  v.  Wheeling  Traction  Co,,  132. 

2.  Where  a  husband  buys  land  in  his  own  name  and  suit  is  brought 
by  his  creditor  to  subject  the  land  to  the  payment  of  the  husband's 
debts,  the  uncorroborated  evidence  of  the  husband  is,  alone,  insuf- 
ficient to  establish  an  express  trust  in  favor  of  his  wife  in  such  land 
arising  by  parol  agreement  between  such  husband  and  wife. 
Pickens  v.  Wood,  480. 

3.  In  such  case  there  is  prima  facie  a  presumption  of  mala  fides  as  to 
such  agreement.     Id. 

4.  In  such  case  when  it  is  shown  that  the  wife  furnished  to  the  hus- 
band part  of  the  purchase  money  paid  by  him  for  the  land  there 
is  prima  facie  a  presumption  that  the  money  furnished  by  the  wife 
was  intended  as  a  gift  to  the  husband.    Id. 

5.  No  resulting  trust  can  be  raised  in  favor  of  a  wife  from  the  pay- 
ment by  her  of  a  part  of  the  purchase  money  on  land  bought  by  her 
husband  in  his  own  name,  unless  it  is  shown  with  certainty  and  ex- 
actness, what  part  of  the  purchase  money  was  paid  by  her.    Id. 

IMPROVEMENTS.    See  Contract  Construed,  6;  Title,  2. 

INFANTS. 

1.  In  an  action  at  law  against  an  infant  for  the  purchase  money 
of  property  sold  to  him,  some  of  the  proceeds  of  which  he  still  has, 
the  defendant  may  have  the  benefit  of  his  plea  of  infancy  without 
having  returned,  or  offering  to  return,  such  property  or  proceeds. 
Wallace  v.  Leroy^  263. 

2.  Contracts  for  necessaries,  such  as  food,  lodging,  clothing  and 
other  things  essential  to  life  and  comfort  and  in  keeping  with  an 
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infant's   station  in  society,  cannot   be  avoided  on  the  ground  of 
infancy.     Id. 

3.  When,  in  such  case,  the  proceeds  of  the  property  so  purchased 
have  been  attached  in  the  hands  of  a  third  party,  the  plea  of  in- 
fancy, sustained  by  proof,  annuls  the  contract,  defeats  collection 
of  the  debt,  dissolves  the  attachment  and  releases  the  funds. 
Wallace  v.  Leroy,  263. 

4.  As  the  law  does  not  permit  an  infant  to  irrevocably  bind  himself 
by  contract  further  than  is  absolutely  necessary  for  his  own  good, 
and  the  carrying  on  of  a  trading  business  involves  the  making  of 
contracts  on  his  personal  responsibility,  articles  furnished  him  for 
use  in  such  business  and  services  rendered  him  in  connection 
therewith  are  not  deemed  necessaries,  and  he  may  disaffirm  his 
contracts  therefor,  although  he  derives  his  living  solely  from  such 
business.     Wallace  v.  Leroy,  263. 

See  Bill  in  Equity  1,  2. 

INDEPENDENT  SCHOOL  DISTRICT. 

1.  Under  the  act  of  the  legislature,  (chapter  73,  Acts  1903,)  the 
Board  of  Education  of  Beaver  District  therein  mentioned  is  the 
proper  board  to  canvass  the  returns,  and  ascertain  the  result,  of 
the  election  held  under  said  act,  upon  the  question  of  consenting  to 
the  creation  of  the  independent  school  district  therein  mentioned. 
Rader  v.  Board  of  Education,  221. 

INJUNCTION. 

1.  A  court  of  equity  will  not  enjoin  the  cutting  and  removal  of  tim- 
ber from  land  when  there  is  conflict  of  title  to  such  land  between 
the  plaintiff  and  the  defendant,  the  solvency  of  the  defendant  be- 
ing well  established.     Curtin  v.  Stout,  271. 

2.  Injunction  will  not  lie  to  restrain  the  prosecution  of  a  garnish- 
ment in  an  action  for  debt  before  a  justice  of  this  State  on  the 
ground  that,  in  another  state,  an  injunction  is  later  sued  out  and  is 
pending  enjoining  the  garnishee  from  paying  the  money,  under 
any  judgment  of  such  justice.  National  Tube  Co.  v.  Smith,  211. 
See  Municipal  Corporation ,  2\  County  Court  i\  Trespass  \\  Exemp- 
tion Laws  2;  Equity  Jurisdiction  2,  3;  Trespass  to  Realty  1. 

INJURIES.     See  Railroads  20. 

INSOLVENT  DEBTOR. 

1.  Where  a  person  is  put  in  possession  of  land  as  a  mere  donee  with- 
out any  promise  of  a  conveyance  and  only  rents  it  collecting  the 
rents  for  his  own  use  but  expends  neither  labor  nor  money  upon  it, 
nor  puts  any  improvement  upon  it,  cannot  hold  the  same  as  against 
the  creditors  of  the  insolvent  donor.     AnseU  v.  Cox,  561. 

INSURANCE  POLICY. 

1.    An  award  under  an   insurance   policy,  the  submission   limited   to 

the  amount  of  loss  by  fire,  does  not  prevent  action  on   the  policy. 

Billmyer  v.  Insurance  Co.  42. 
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INSURANCE  POUCY—ConHnued, 

2.  No  specifioatlon  having  been  filed  in  the  trial  court  of  the  de- 
fense that  the  policy  of  insurance  was  forfeited  by  the  assignment 
of  the  right  of  the  assured,  that  defense  cannot  avail  on  writ  of 
error.    Id.  42. 

8.  A  fire  insurance  policy  provides  for  notice  of  loss,  and  proof  of 
loss  and  arbitration,  and  contains  the  independent  pttyrisioii  that 
'*the  loss  shall  not  become  payable  until  sixty  days  aft^r  the  no- 
tice, ascertainment,  estimate  and  satisfactory  proof  of  the  loss 
herein  required  have  been  received  by  this  company  includini?  an 
award  by  appraisers,  when  appraisal  has  been  required."  A  prelim- 
inary proof  of  loss  having  been  furnished,  this  clause  does  not  re- 
quire another  after  an  award  upon  the  amount  of  loss.    Id.  42. 

4.  An  insurance  policy  provides,  in  case  of  disagreement  as  to 
amount  of  loss  to  goods  by  fire,  for  arbitration  as  to  such  amount, 
as  a  condition  precedent  to  suit  on  it,  and  provides  that  the  award 
shall  '^determine  the  amount  of  such  loss.**  A  valid  award  under 
it  is  final  and  conclusive  as  to  the  amount  of  loss.    Id.  42. 

5.  Awards — effect  of.    Id.  42. 

6.  An  award  under  a  submission  in  the  country — not  a  statutory 
award— cannot  be  impeached  at  law  by  evidence  of  misconduct  of 
the  arbitrators  in  becoming  intoxicated  while  performing  their 
duties,  or  other  cause  not  apparent  on  the  face  of  the  award. 
Id.  42. 

7.  A  copy  of  an  insurance  policy  filed  with  a  declaration  on  a  fire 
insurance  policy  may  be  amended  to  conform  to  the  original,  in 
case  of  variance.     Stoats  v.  Insurance  Co.,  571, 

8.  On  a  fire  insurance  policy  in  the  name  of  Mary  A.  Staats  on  prop- 
erty owned  by  her  containing  the  clause,  **Loss,  if  any,  payable  to 
Modern  Building  and  Ix>an  Association,  asitsinterest^ay  appear,*' 
Mary  A.  Staats  may  sustain  an  action.    Id. 

See  Negotiable  Instruments  1 . 

INSTRUCTIONS. 

1.  If,  upon  the  trial  of  the  issue  in  such  case,  the  court  instruct  the 
jury  that  they  shall  regard  the  settlement  as  prima  facie  correct, 
and  that  the  plaintiff  can  recover  only  upon  clear  and  satisfactory 
proof  of  the  mistake,  it  is  not  prejudicial  error  to  refuse  to  further 
instruct  that  the  proof,  in  order  to  warrant  a  recovery,  must  be  full. 
Harman  dt  Crockett  v.  Maddy  Bros.,  66. 

2.  The  giving  of  an  instruction  which  by  reason  of  its  susceptibility 
of  such  interpretation  as  will  make  it  express  a  proposition  at  vari- 
ance with  the  law  applicable  to  the  evidence  which  forms  its  sub- 
ject matter,  is  erroneous  and  prejudicial,  although  another  inter- 
pretation of  it  in  harmony  with  the  law  is  not  precluded  by  its 
terms^    Id. 

3.  Such  instructions,  if  properly  framed,  neither  assume  the  exist- 
ence of  the  facts,  from  which  the  presumptions  arise,  nor  interfere 
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INSTRUCTIONS— CcmrtntMjd. 

with  the  province  of  the  jury  as  to  the  weight  of  the  evidenoe. 

8taU  V.  Taylor,  229. 

See  Street  Railway  a  1;  Personal  Injuries  4,  5. 

INTENT.    See  Criminal  Law  13. 

JUDGMENT. 

1.  Where,  in  an  action  of  assumpsit,  judgment  is  rendered  for  a  greater 
sum  than  the  damages  laid  in  the  writ  and  declaration,  the  appel- 
late court  will  not  review  such  judgment,  when  such  excess  of 
damages  is  not  sufficient  to  give  said  court  jurisdiction.  Oiboney  v. 
Cooper  dh  Cooper,  74. 
See  Justice  of  the  Peace  2. 

JUDICIAL  SALE. 

1.  When  a  purchaser  of  land  in  his  own  name  at  judicial  sale,  is  re- 
quired by  decree  to  convey  the  land  to  the  debtor  as  having  pur- 
chased it  in  trust  for  him,  it  is  error  to  require  the  purchaser  to 
convey  the  land  to  the  debtor  *'With  covenants  of  general  war- 
ranty."   Hatfield  v.  AlUsan,  374. 

JURISDICTION.    See  Judgment  1. 

JURY.    See  Jury  Trial  2. 

JURY  TRIAL. 

1.  On  a  motion  to  exclude  all  the  plaintiff's  evidence  and  direct  a 
verdict  for  the  defendant,  the  court  should  be  guided  by  what  its 
action  would  be  if  the  case  were  submitted  to  the  jury,  and  they 
should  find  a  verdict  in  favor  of  the  plaintiff  upon  such  evidence. 
If  it  would  be  the  duty  of  the  court  to  set  aside  the  verdict  of  the 
jury  because  without  sufficient  evidence,  then  the  court  should 
sustain  the  motion  to  exclude,  and  instruct  the  jury  to  find  for  the 
defendant.  But  if,  on  the  other  hand,  the  evidence  is  such  that, 
under  the  law,  the  court  should  refuse  to  set  aside  the  verdict,  the 
motion  to  exclude  the  evidence  should  be  overruled.  Cobb  v.  Olenn 
Boom  &  Lumber  Co.,  49. 

2.  The  weight  to  be  accorded  to  evidence  is  matter  for  determination 
by  the  jury,  and  an  instruction  which  wholly  or  partially  withdraws 
it  from  their  control,  by  limiting  or  defining  it,  is  generally  cause 
for  reversal.    Harman  cfe  Ci^ockett  v.  Maddy  Bros.,  67. 

3.  A  case  which  was  proi>er  to  be  submitted  to  the  jury  on  the  ques- 
tion as  to  whether  or  not  the  plaintiff  was  guilty  of  contributory 
negligence.     NbrmilU  v.  Wheeling  Traction  Co.,  133. 

4.  This  Court  will  set  aside  the  verdict  of  a  jury,  although  the  evi- 
dence is  conflicting,  where,  upon  the  whole  evidence,  it  appears  to 
be  plainly  wrong,  and  clearly  against  the  weight  of  the  testimony; 
and  when,  to  permit  such  verdict  to  stand,  would  be  a  plain  injus- 
tice to  the  defendant.     Chapman  v.  Liverpool  Salt  Co,,  395. 

See  Personal  Irijuries  6;  Instructions  1;  Criminal  Law  18. 
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JUSTICES'  OF  THK  PEACE. 

1.  An  action  in  a  justice's  court  is  not  discontinued  from  the  mere 
fact  that  no  orders  of  continuance  or  other  orders  are  made  on  the 
docket  therein.     Thomanaon  v,  Simnions,  576. 

2.  A  judgment  rendered  in  action  before  a  justice  is,  on  a  writ  of 
prohibition,  held  void.  Then  a  second  judgment  is  rendered.  A 
period  of  eighteen  months,  during  pendency  of  the  prohibition  and 
afterwards,  elapses  between  the  two  judgments  without  any  order 
in  the  action.  This  does  not  work  a  discontinuance  of  the  action. 
fd. 

JUSTICE'S  DOCKET.     See  Justice  of  the  Pe<irt. 

JUSTICES  HAVING  INTEREST.    See  KqnUy  JurMdirtu^n,  2. 

JUSTICE'S  TRANSCRIPT.     See  Kxfrutwn,  2. 

LANDTX)RD  AND  TENANT. 

1.  In  an  action  of  unlawful  detainer  brought  by  a  landlord,  no  proof 
of  title  is  required,  since  if  a  tenant  has  once  recognised  the  title 
of  the  plaintiff  and  treated  him  as  his  landlord  by  accepting  a  lease 
from  him  he  will  not  be  permitted  to  dispute  his  landlord's  title. 
Stover  V.  Davis,  196. 

2.  A  tenant  in  possession  cannot  disclaim  his  landlord's  title  with- 
out surrendering  possession . to  him.  He  cannot  collude  with,  and 
attorn  to  another  claiming  a  hostile  title  to  the  prejudice  of  his 
landlord.     Id. 

3.  This  rule  is  well  settled  in  this  state  that  a  tenant  is  not  allowed 
to  dispute  his  landlord's  title  after  having  accepted  possession 
under  him.     Id. 

4.  Under  a  tenancy  from  year  to  year  a  letter  from  the  tenants  to 
the  landlord  saying;  ''We  beg  to  advise  that  we  have  vacated  the 
premises  known  as  west  building  on  20th  street  destroyed  by  fire 
on  September  15th  last,  and  hereby  surrender  possession  of  same,** 
is  not  a  sufficient  notice  to  quit,  and  does  not  discharge  the  tenants 
from  liability  thereafter  for  rent.  Arbenz  v.  Exl^!/,  Watkin^  d'  Co., 
580. 

5.  Under  a  tenancy  from  year  to  year  a  letter  to  the  lessor  from  the 
lessees  saying  that  the  lessees  had  vacated  and  surrendered  the 
premises,  though  accompanied  by  such  vacation,  and  a  defense  by 
the  lessees  in  court  of  an  action  by  the  lessors  for  rent  for  a  part  of 
the  time  after  sudh  notice,  will  not  operate  to  end  the  tenancy  or 
discharge  the  lessees  from  rent  accruing  after  that  involved  in  the 
first  action.    Id. 

6.  A  notice  to  end  a  tenancy  from  year  to  year  must  designate  the 
time  when  the  tenancy  is  to  close,  either  by  specifying  the  date  of 
the  close  of  a  current  year,  or  by  saying  that  it  is  to  close  at  the 
end  of  a  current  year.     Id. 

See  Unlawful  Detainer  1. 

LEVY.    See  County  Courts  1,  3,  4. 
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LIENS.     ^SV^  Trustee  2. 

LIFE  INSURANCE. 

1.  Where  a  life  insurance  policy  provides  that  the  application  for 
the  insurance  shall  be  a  part  of  the  policy,  then  the  policy  and  the 
application  should  be  construed  together,  and  if  there  is  a  conflict 
between  the  policy  and  the  application,  the  provisions  of  the  policy 
should  control.     Logan  v.  Assurance  iSoeiety,  384. 

2.  A  life  insurance  policy  should  be  strictly  construed  against  the 
insurer,  and  if  it  contains  contradictory  terms,  or  is  so  framed  as 
to  leave  room  for  construction,  rendering  it  doubtful  whether  the 
parties  intended  the   answers  of  the  assured   to  the  questions  pro- 

•  pounded  in  the  application  to  be  warranties  or  representations,  the 
court  should  lean  against  that  construction  which  imposes  the  obli- 
gation of  a  warranty  upon  the  assured,  and  hold  the  answers  to 
be  representations.     Id, 

3.  When  an  action  is  brought  upon  a  life  insurance  policy,  which 
provides  that  the  application  shall  be  made  a  part  of  the  policy, 
and  the  declaration  is  filed  under  section  CI,  chapter  125,  of  the 
Code,  1899,  and  the  defendant  flies  a  statement  of  defense  under 
section  64  of  said  chapter,  alleging  that  the  assured  made  false  and 
fraudulent  answer  to  certain  questions  propounded  to  him  in 
the  application,  and  the  plaintiff  replies  generally  thereto,  the 
burden  is  upon  the  defendant  to  prove  the  allegations  of  its  state- 
ment of  defense,  by  a  preponderance  of  the  evidence.     Fd. 

LIMITATIONS. 

1.  Where  a  debt  is  barred  by  the  statue  of  limitations,  and  a  new 
promise  or  acknowledgment  is  relied  upon  to  remove  the  bar, 
there  must  bo-  an  express  promise  to  pay,  or  an  acknowledgment 
of  the  debt  unaccompanied  by  reservations  or  conditions,  from 
which  an  implied  promise  will  arise,  and  the  writing  ought  to  be 
such  a  one,  as  if  declared  upon,  would  support  the  action.  Bank 
of  Uni<m  v.  NickeU,  58. 
See  Attachment  1. 

LOCATION.    See  Railroads  S,  4,  6,  7,  9,  10,  11,  12. 

MALA  FIDES.     See  Husband  and   Wife  3,  4. 

MANDAMUS. 

1.     Mandamus  lies  to  compel  the  admission  or  restoration  to   oflice  of 

the  party   having  a  clear  prima  facie  right   thereto  shown  by   a 

commission,    certificate  or  other  legal  evidence   thereof.      KHne  v. 

IfcKelvey,  29. 

See  Ojpcer  1. 

MARKET  VALUE.    See  Condemnation  of  Land  1,  3,  3,  4. 

MARRIED  WOMEN. 

1.    A  married  woman   cannot  lose  her  land,    separate  or  not  separate 
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estate,  by  estoppel  by  conduct,  (in  pais)  without  actual  fraud,  if 
even  by  it.  Waldron  v.  Hdrwy,  54  W.  Va.  608,  (46  8.  B.  60S.) 
Toek  V.  Mann,  188. 

MASTER  AND  SERVANT. 

1.  The  measure  of  the  duty  of  a  master  to  his  servant  is  reasonable 
care,  in  view  of  the  situation  of  the  parties,  the  relations  they  have 
established,  the  nature  of  the  business  in  which  the  servant  is  em- 
ployed, the  character  of  the*machinery  and  appliances  used,  the 
surrounding  circumstances  and  conditions  and  the  exigencies  which 
require  vigilance  and   attention.     FuUan  v.  Crosby- Beekley  Co.,  01. 

2.  A  servant,  knowing  the  place  at  which  he  is  required  to  work  to 
be  unsafe,  cannot  rely  upon  the  statement  of  a  fellow  servant  that 
the  place  is  safe,  or  that  it  will  be  made  safe,  and  thereby  encounter 
the  danger,  without  assuming  the  extra  risk  incident  thereto.  Pur- 
key  V.  Sovthem  Coal  Co.,  593. 

3.  It  is  the  duty  of  the  master  to  provide  a  safe  place  for  his  servants 
to  work.  And  when  the  servant  enters  the  master's  emplojrment, 
he  may  presume  that  this  has  been  done,  but,  if,  after  discovering 
the  place  to  be  unsafe,  he  continues  in  the  employment,  he  thereby 
assumes  the  extra  risk,  and  cannot  recover  for  an  injury  resulting 
to  him  by  reason  thereof.     Id,  596. 

See  Railroads  1 . 

MANSLAUGHTER.    See  Criminal  Law  II. 
MATERIAL  FACTS.    See  Attachment  3. 
MEASURE  OF  DAMAGES,    See  Personal  Injuries  1. 
MINERALS.     See  Surface  and  Minerals  1. 
MISTAKE.    See  Settlement  I. 

MOTION  TO   EXCLUDE  EVIDENCE.     See  Jury  Trial  1. 
MOTION   TO   QUASH.    See  Execution  3. 
MULTIPLICITY  OF   SUITS.     See  Equity  Jurisdiction  1. 

MUNICIPAL  CORPORATIONS. 

1.  .  The  City  of  Elkins  has  no  authority  under  its  charter  act   (chapter 

151,  Acts  of  1901)  to  collect  the  whole  or  any  part  of  the  cost  of 
the  public  sewers  placed  by  it  in  its  streets  and  alleys  from  the 
owners  of  the  real  estate  abutting  on  such  streets  and  alleys,  by 
means  of  the  levy  of  a  special  tax  or  assessment  against  them  for 
that  purpose.     Cain  v.  City  of  EUcins,  9. 

2.  If  a  municipal  corporation  acts  uUra  vires  in  the  levying  of  a  tax 
or  assessment  and  attempts  to  collect  it,  equitv  has  jurisdiction, 
upon  proper  bill  filed  by  the  party  or  parties  subject  to  such  tax 
or  assessment,  to  enjoin  its  collection.     Id. 
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3.  A  municipal  corporation  is  not  liable  for  injuries  to  a  panon  occa- 
sioned by  the  unsanitary  condition  of  its  prison  while  he  is  confined 
therein  for  violation  of  a  city  ordinance.  J^aw  v.  Oity  of  Char  let- 
U^n,  433. 

4.  The  maintenance  of  a  prison  is  the  exercise  of  a  purely  govern- 
jBSDlal  power,  and  a  municipal  corporation  is  not  liable  for  injuries 
caused  by  the  negligence  or  omission  of  duty  on  the  part  of  its 
officers  and  agents,  respecting  its  prison  or  persons  confined  therein. 
Id, 

5.  A  municipal  corporation  is  not  an  insurer  against  accidents  upon 
streets  or  sidewalks.  Nor  is  every  defect  therein,  though  it  may 
cauiie  the  injury  sued  for,  actionable.  It  is  suflScient  if  the  street 
is  in  a  reasonably  safe  condition  for  travel,  in  the  ordinary  modes, 
with  ordinary  care,  by  day  or  night ;  and  whether  so  or  not  is  a 
practical  question  to  be  determined  in  each  case  by  its  particular 
circumstances.  Yeager  v.  City  of  Bluefidd,  40  W.  Va.  484.  Pariah 
V.  City  of  Huntington,  286. 

6.  Where  the  evidence  is  without  conflict,  and  it  is  clear  and  conclu- 
sive therefrom  that  a  particular  obstruction  existed  upon  the  side- 
walk of  the  street  of  a  municipal  corporation.  It  is  a  question  of 
law  as  to  whether  or  not  the  obstruction  was  such  as  to  render  the 
sidewalk  not  in  a  reasonably  safQ  condition,  and  thereby  make  the 
corporation  liable  in  damages  to  a  person  injured  by  reason  thereof. 
Id, 

7.  Where  a  municipal  corporation  allows  one  of  its  sidewalks,  which 
is  about  ten  feet  in  width,  to  become  obstructed  by  two  stop  boxes 
or  water  plugs  placed  thereon  standing  in  the  walk  three  feet  from 
the  side  thereof  next  to  the  gutter,  and  projecting  above  the  sur- 
face of  the  sidewalk,  one,  two  and  three, fourth  inches,  and  the 
other,  one  and  three-fourth  inches,  and  a  few  inches  apart,  and 
each  box  having  a  cap  thereon,  larger  than  the  box  itself,  and 
slightly  extending  over  it,  it  is  such  an  obstruction  as  to  render 
the  walk  not  in  a  reasonably  safe  condHion  for  the  traveling  public, 
and  makes  the  corporation  liable  in  damages  to  a  person  sustaining 
an  injury  by  reason  thereof.    Id, 

8.  In  an  action  against  a  city  or  town  to  recover  damages  for  injuries 
sustained  by  reason  of  an  obstruction  upon  the  sidewalk  of  one 
of  its  streets,  it  is  essential  to  allege  and  prove  that  the  street, 
at  the  time  when,  and  the  place  where,  the  accident  occurred,  was 
treated  and  controlled  by  the  municipality  as  a  public  street  or 
thoroughfare.    Id. 

9.  Where  a  boy  five  years  old  sustains  an  injury  upon  the  sidewalk  of 
a  city  or  town,  by  reason  of  an  obstruction  thereon,  and  sues  to  re- 
cover damages  therefor,  he  is  not  chargeable  with  failing  to  exercise 
that  ordinary  care  which  a  reasonably  prudent  person  would  exer- 
cise under  similar  circumstances.  Such  boy  cannot  be  guilty  of 
contributory  negligence.     Id.  287. 

10.  Where  a  binding  instruction  is  given  for  the  plaintiff  in  an  action 
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against  a  municipal  corporation  for  injuries  sustained  because  of  an 
obstruction  on  the  sidewalk  of  its  street,  which  omits  to  tell  the 
jury  that  the  plaintiff  must  prove  that  the  street  was  controlled 
and  treated  by  the  authorities  of  the  corporation  as  a  public  street 
or  thoroughfare,  it  is  not  erroneous,  when  the  evidence  upon  that 
point  is  without  conflict,  and  where  the  fact  is  clearly  established 
and  not  disputed  by  the  evidence  of  the  defendant.     Id, 

NEGLIGENCE.    See  Railroads  20. 

NEGOTIABLE  INSTRUMENTS. 

1.  A  party  who  takes  negotiable  paper  before  n\aturity,  for  a  valua- 
ble consideration,  without  knowledge  of  defect  of  title,  and  in  good 
faith  obtains  indefeasible  title  thereto,  although,  at  the  time  of 
the  purchase,  he  had  knowledge  of  circumstances  which  were  suf- 
ficient to  excite,  in  the  mind  of  a  prudent  man,  a  suspicion  of  want 
or  defect  of  title,  and  was  grossly  negligent  in  taking  it.  Bank  v. 
Ohio  Valley  Furniture  Co.,  625. 

2.  In  the  absence  of  actual  or  constructive  notice  of  defect  of  title, 
fraud  or  other  circumstance  which  would  vitiate  the  title,  a  pur- 
chaser is  under  no  duty  to  make  inquiry  as  to  how  the  holder  of 
such  paper  acquired  it.  He  may  safely  rely  upon  the  possession 
of  the  holder  as  sufficient  evidence  of  title  for  the  purposes  of  a 
valid  contract  of  sale.     Id. 

3.  If  the  holder  of  such  paper  truly  inform  a  person  intending  to 
purchase  it,  that  he  has  no  title  to  it,  or  that  he  holds  it  in  the 
capacity  of  agent  for  the  maker  or  other  party  to  it,  and  after- 
wards a  sale  of  the  paper  is  effected  between  the  parties,  the  pur- 
chaser, under  the  hypothesis  first  stated  herein,  takes  no  title,  and, 
under  the  second,  his  title  depends  upon  the  authority  of  the  agent, 
actually  or  apparently  conferred.    Id. 

4.  An  agent  having  in  his  possession,  for  discount,  sale,  safekeeping  or 
other  purposes,  on  behalf  of  his  principal,  bills,  notes  or  other  paper 
belonging  to  his  principal,  indorsed  in  blank,  or  in  such  other  form 
as  to  permit  transfer  of  title  thereto  by  mere  delivery,  may  be 
regarded,  by  strangers  having  no  notice  of  the  agency  or  the 
capacity  in  which  such  paper  is  held,  as  the  owner  thereof,  and 
dealt  with  accordingly  in  respect  to  it.     Id. 

5.  But,  if  in  such  case,  the  stranger  has  notice  of  the  •  fact  of 
agency,  his  dealings  and  transactions,  respecting  the  paper,  are 
governed  by  the  law  of  agency.  He  must  regard  the  paper  as  the 
property  of  the  principal  and  confine  his  dealings  with  the  agent, 
concerning  it,  within  the  scope  of  the  authority  of  the  latter, 
actually  or  apparently  conferred.     Id. 

6.  One  who  has  destroyed  his  prima  fade  title  to  negotiable  paper, 
arising  from  the  fact  of  possession,  by  admitting  that  he  has  no 
title,  cannot  restore  it  by  a  mere  verbal  claim  that  he  has  since  ob- 
tained title  or  the  right  to  discount  the  paper  for  his  own  benefit.  A 
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purchaser  who  is  put  on  inquiry  by  sufficient  knowledge,  cannot 
rely  upon  information  imparted  by  one  whose  interests  it  is  to  de- 
ceive him.     Id. 

7.  A  bank  discounting  negotiable  paper,  with  knowledge  that  the 
person  from  whom  it  is  taken  holds  it  as  agent  only,  is  bound  to 
ascertain  the  extent  of  the  authority  of  the  agent;  but,  in  the  ab- 
sence of  knowledge  of  any  limitation  upon  the  authority  apparently 
conferred  by  the  principal,  it  may  rely  upon  such  apparent  authority. 
Id  626. 

8.  Absolute  ownership  of  a  thing  and  agency  respecting  it  in  the 
same  person  are  incompatible,  the  latter  being  merged  in  the  for- 
mer. Hence,  a  negotiable  note  in  the  hands  of  an  agent,  indorsed 
in  blank  by  the  principal,  cannot  be  regarded  by  a  stranger,  having 
notice  of  the  agency,  as  hoih.  prima  fade  proof  of  title  in  the  agent 
and  a  power  of  attorney,  conferring  upon  the  agent  all  the  power 
and  authority  that  are  incident  to  ownership,  but  he  may  deal 
with  the  agent  as  such  and  rely  upon  the  note  as  conferring  ap- 
parent authority  to  sell  it  and  receive  payment  on  behalf  of  the  prin- 
cipal.    Id. 

NEW  TRIAL. 

1.  A  new  trial  will  not  be  allewed  in  a  case  in  which  only  simple  is- 
sues of  fact  were  raised,  dependent  upon  conflicting  oral  evi- 
dence, thus  making  the  credibility  of  witnesses  an  important  factor 
in  the  case,  merely  because  the  verdict  is  contrary  to  an  excess  in 
the  quantum  of  such  evidence,  there  being  direct  and  positive  evi- 
dence tending  to  sustain  it,  and  no  controlling  physical,  admitted 
or  established,  facts  with  which  it  is  inconsistent.  Fulton  v.  Cros- 
by-Beckley  Co.,  91. 

2.  When  some  evidence  has  been  given  which  tends  to  prove  the  fact 
in  issue,  or  the  evidence  consists  of  circumstances  and  presump- 
tions, a  new  trial  will  not  be  granted  merely  because  the  court, 
if  upon  the  jury,  would  have  given  a  different  verdict.  But  to 
warrant  a  new  trial  in  such  case,  the  evidence  must  be  plainly  in- 
sufficient to  support  the  verdict.  ParrUh  v.  City  of  Huntington^ 
288., 

3.  A  trial  court  may,  in  its  discretion,  refuse  to  set  aside  a  verdict 
and  grant  a  new  trial,  when  the  application  is  based  only  on 
the  desire  of  the  parties  to  have  another  trial.  Ouyandot  VaUey  By. 
Co.  V.  BuMrk,  418. 

NON-RESIDENT  DEFENDANT.    See  Specific  Performance  1. 

NOTICE.  See  Execution  3;  Negotiable  Instruments  1,  2;  Permanent  Im- 
provements 1 ;  Landlord  and  Tenant  4,  5, 6;  Title  2. 

OBJECTIONS.    See  Argument  of  Counsei  2. 
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OFFICE. 

I.  Such  writ  will  be  awarded  directly  against  one  who,  under  section 
2  of  chapter  7  of  the  Code,  holds  over  after  the  expiration  of  the 
term  for  which  he  was  elected  or  appointed,  to  compel  him  to  yield 
the  office  to  the  person  elected  or  appointed  to  succeed  him.  KUne 
V.  McKekey,  29. 

OFFICE  JUDGMENT. 

1.  Under  section  46,  chapter  125,  Code  of  1899,  an  office  judgment  in 
an  action  on  contract  where  there  is  no  order  for  inquiry  of  dam- 
ages, becomes  final,  so  as  to  bar  a  defense,  on  the  last  day  of  the 
next  term  of  a  circuit  court  after  the  entry  of  such  office  judgment. 
Marstiller  v.  Ward,  52  W.  Va.  74.     Bradley  v.  Lang,  599. 

2.  Where  the  defendant,  in  an  action  of  debt,  appears  at  the  next 
succeeding  term  of  the  circuit  court  after  office  judgment  has  been 
entered  in  the  clerk's  office,  and  suggests  the  non-residence  of  the 
plaintiff  and  takes  a  rule  against  him  for  security  for  costs,  but 
does  not  demur,  plead  or  otherwise  make  defense  to  the  action  at 
that  term,  and  the  office  judgment  is  not  set  aside,  these  facts  do 
not  prevent  the  office  judgment  from  becoming  final  on  the  last  day 
of  that  term.    Id. 

3.  Where,  in  an  action  of  debt,  on  promissory  note,  the  clerk  of  the 
circuit  court  enters  an  office  judgment  and  adds  thereto  an  order 
for  inquiry  of  damages,  such  order  for  inquiry  of  damages  is  void, 
and  knowledge  of  its  void  character  is  imputed  to  the  defendant.  Id. 

OIL  AND  GAS. 

1.  Petroleum  oil  and  natural  gas  are  minerals,  and  in  their  places 
are  real  estate  and  part  of  the  land.    Preston  v.  White,  278. 

2.  A  deed  conveying  a  tract  of  land  contains  the  clause:  *'But  it  is 
expressly  understood  and  agreed  that  there  is  reserved  from  and 
not  included  in  the  above  sale  or  conveyance  seven-eighths  of  all 
and  any  oil  and  gas  that  may  be  on,  in  or  under  said  land,  with 
full  right  and  privilege  to  said  Bennett,  his  heirs  and  assigns,  to 
develop  and  operate  the  same.**  This  excepts,  and  does  not  pass 
to  thegrantee,  the  oil  and  gas  in  place  in  the  land,  and  the  oil  and 
gas  remain  vested  in  the  grantor  as  an  actual  and  vested  estate  and 
property,  and  are  not  an  incorporeal  hereditament  in  him,  nor  a 
mere  license  to  produce  oil  and  gas,  and  title  in  the  grantor  to  the 
oil  and  gas  is  not  in  abeyance  to  vest  only  when  the  oil  and  gnM 
shall  be  developed  and  brought  to  the  surface  by  the  grantor.  A 
subsequent  conveyance  by  such  grantor  of  such  oil  and  gas  vests  in 
the  grantees  like  estate  and  property  in  the  oil  and  gas  as  was 
vested  in  such  grantor.    Id. 

3.  In  a  deed  conveying  land  a  reservation  of  the  petroleum  oil  and 
natural  gas  in  it  has  the  same  effect  as  an  exception  of  the  same 
would  have,  if  such  is  the  plain  intent.    Id.  279. 

4.  Petroleum  oil  and  natural  gas  may  be  severed  from  the  ownership 
of  the  surface  by  grant  or  exception,  and  are  then  a  j^parate  cor- 
poreal property  from  the  surface.    Id, 
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OIL  LEASE. 

1.     A  lessee  under  an  ordinary  oil  lease  for  years  has  no  vested  taxable 

estate  in  the  oil  still  in  the  ground,  either  before  or  after  he  has 

found  paying  wells,    It  is  taxable  in  the  name  of  the  surface  owner. 

Peterson  v.  Hall,  535. 

See  Chancery  Jurisdiction  1. 

ORAL  EVIDENCE.    See  JElxpress  Trust  1. 

ORAL  ADMISSIONS.    See  Vested  Bights  1. 

OWNERSHIP  AND  AGENCY.     See  Negotiable  Instruments  4,  8. 

PARENT  AND  CHILD. 

1.     A  father  cannot  maintain  an  action  in  his  own  right  for  damages 

on  account  of  the   negligent   killing  of  his   child.    Shato  v.  City 

of  Charleston,  433. 

PAROL  EVIDENCE.    See  WriHngs  Under  Seal  1. 
PAROL  TESTIMONY.    See  Sale  of  ReaUy  1,  3. 
PARTIES  TO  SUIT.    See  Husband  and  Wife  1. 

PARTNERSHIP. 

1.  One  of  the  partners  in  a  mining  partnership  may  convey  his  in- 
terest in  the  mine  and  business  without  dissolving  the  partnership. 
Blackmarr  v.  WHUamson,  249. 

2.  When  members  of  a  mining  partnership  cannot  agree  in  manage- 
ment those  having  a  majority  interest  control  its  management  in  all 
things  necessary  and  proper  for  its  operation.  Childers  v.  Neely,  47 
W.  Va.  70.    Id. 

3.  In  order  to  dissolve  a  mining  partnership  by  decree  in  equity  to 
sell  the  partnership  property,  the  bill  must  allege  clear  and  good 
grounds  therefor.     Id.  250. 

4.  A  member  of  a  mining  partnership  may  sell  his  interest  therein 
to  whomsoever  he  may  without  the  knowledge  or  consent  of  his 
co-owners.    Blackmarr  v.   Williamson,  249. 

PASSENGERS.    See  Street  Car  Companies  1. 

PAYMENT  OF  PURCHASE  MONEY.    See  Contracts  for  ReaUy  1. 

PAYMENTS,  APPLICATION  OF.    See  Building  A  Loan  Ass'n.  1. 

PERMANENT  IMPROVEMENTS. 

1.  One  making  permanent  improvements  on  land  as  if  his  own,  if 
when  making  them,  he  has  notice,  actual  or  constructive,  of  the 
superior  rights  of  another,  cannot  be  allowed  for  such  improvments. 
Tock  V.  Mann,  187. 

PERSONAL  INJURIES. 

1.     When  the  wife  sustains  personal  injuries,  and  brings  an  action  to 
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recover  damage  therefor,  she  may  recover  for  being  prevented 
from  performing  and  transacting  her  necessary  affairs  and  business 
by  her  to  be  performed  and  transacted,  if  .such  prevention  is  the 
result  of  the  injuries  for  which  she  sues.  NannUe  v.  Wheding 
Traction  Co.,  132. 

2.  In  an  action  for  personal  injuries,  where,  as  a  result  of  such  in- 
juries, a  surgical  operation  is  necessary  to  be  performed,  evidence 
which  shows  or  tends  to  show  that  such  operation  was  attended 
with  great  difficulty  and  dangers,  and  that  comparatively  few 
physicians  perform  such  operation,  is  admissible.     Id. 

3.  A  plaintiff,  in  an  action  for  damages  for  an  alleged  negligence  of 
another,  is  not  required  to  exercise  more  care  than  is  usual  under 
similar  circumstances  among  careful  persons  of  the  class  to  which 
said  plaintiff  belongs.     Id. 

4.  When  an  action  is  brought  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiff  on  account  of  the  defendant's  neg- 
ligence, it  is  not  error  to  omit  to  instruct  the  jury  as  to  the  law  of 
contributory  .negligence  in  an  instruction  given  for  the  plaintiff, 
when  the  court,  in  giving  the  defendant's  instructions,  instructs 
the  jury  fully  and  fairly  on  that  point.    Id, 

5.  It  is  not  error  to  instruct  the  jury  that  the  loss  of  child  bearing 
power  is  an  element  of  damage  to  be  considered  by  them,  in  an 
action  for  personal  injuries  sustained  through  the  negligence  of  the 
defendant,  when  such  loss  is  the  reasonable  and  probable  result  of 
such  negligent  act.     Id. 

6.  In  an  action  to  recover  damages  for  personal  injuries,  the  court 
will  not  interfere  with  the  verdict  of  a  jury,  on  the  ground  that 
the  damages  found  are  excessive,  unless  the  finding  is  so  manifestly 
unjust  as  to  show  partiality,  prejudice  or  misapprehension  on  the 
part  of  the  jury.     Id.  133. 

7.  In  an  action  to  recover  damages  for  personal  injuries  alleged  to 
have  been  sustained  by  reason  of  the  incompentency  of  a  mine  boss 
it  is  error  to  admit  the  opinions  of  witnesses  as  to  such  incompe- 
tency.   Purkey  v.  Southern  Coal  Co.,  595. 

PERSONAL  REPRESENTATIVE.    %eQ  DeeedmVe  Estate  2. 

PLEA  IN    ABATEMENT.    See  CHminal  Law  3.  4. 

PLEA   OF  PAYMENT.    Qee^^sumpnt  2. 

PLEADING. 

1.  Where  an  answer  is  filed  praying  for  affirmative  relief,  and,  in 
addition  to  denying  the  allegations  of  the  bill,  sets  up  only  such 
new  matter  as  could  beset  up  in  defense  to  plaintiff's  bill,  nosi>ecial 
reply  under  section  35,  chapter  125,  Code,  is  required,  but  a  general 
replication  puts  defendant  upon  proof  of  such  new  matter.  FtU- 
mer  Coal  Co,  v.  RaUroad  Co.,  471. 

See  Insurance  Policy  2 ;  Bid  in  Equity  2 ;   Cause  of  Action  1 ;  Plea  I, 
2 ;  Insurance  PoUcy  7 ;  Action  Btfore  Jvstiees  2,  3. 


Digiti 


zed  by  Google 


Index.  xxxiii 

PLEAS. 

1.  The  pendency  of  a  suit  in  equity  is  not  ground  of  defense  to  an 
action  at  law,  for  the  same  cause  of  action,  pending  at  the  same 
time,  either  under  the  general  issue  or  plea  in  abatement.  Biser  v. 
Wheeling  Hoofing  dh  Cornice  Co.,  149. 

2.  In  an  action  at  law  a  plea  in  abatement,  of  a  former  suit  pending, 
which  does  not  aver  whether  such  former  suit  is  pending  at  law  or 
in  equity,  is  bad  for  uncertainty.     Id, 

See  Criminal  Law  1,  2,  3,  4,  5. 

POLICY.     See  Life  Insurance  1. 

POSSESSION.     See  Forfeited  Lands  3 ;  Negotiable  Instruments  6. 

PRACTICE.     See  Office  Judgment  2 ;  Life  Insurance  3 ;  Assumpsit  2» 

PREMIUM.     See  Building  and  Loan  Ass'ns  2. 

PREPONDERANCE  OF    EVIDENCE.     See  ^^elc  Tnal  1. 

PRESUMPTION    OF  PAYMENT.     See  Taxes  ^. 

PROOF   OF   liOSS.    See  Insurance  Policy  3. 

PROMISE  IN  WRITING.    See  Limitations  I . 

PUBLIC  POLICY.     See  Health  1. 

PURCHASE   MONEY.     See  Infants  1. 

PRINCIPAL   AND   AGENT. 

1.  An  agent  having  authority  to  sell  one  tract  of  land  at  a  stipulated 
price,  or  that  tract  and  another  combined  for  a  certain  other  stipu- 
lated price,  may,  within  the  time  limit  of  his  written  authority, 
and  with  the  assent  of  his  principal,  verbally  expressed,  make 
separate  sales  of  the  two  tracts  to  one  person  at  prices  which 
amount,  in  the  aggregate,  to  the  sum  for  which  he  was  authorized 
to  sell  the  two  tracts  combined.     Campbell  v.  Beard,  501. 

2.  In  such  case,  by  consent  of  the  principal,  expressed  as  aforesaid, 
at  the  time  of  the  effectuation  of  the  sale  of  the  one  tract,  which 
the  agent  is  authorized  to  sell  separately,  and  in  the  course  of  the 
negotiation  therefor,  election  to  take  the  other  tract,  which  the 
agent  was  not  originally  authorized  to  sell  separately,  at  a  priee, 
which,  added  to  the  price  stipulated  for  the  single  tract,  will  equal 
the  price  fixed  for  both,  may  be  exercised  by  the  purchaser  of  such 
first  mentioned  tract,  at  a  subsequent  date  within  the  period  of  the 
agent's  authority  to  sell.     Id, 

3.  If,  in  such  case,  the  written  contract  between  the  principal  and 
agent,  gives  to  the  latter  an  option  to  purchase  the  property  at  the 
prices  named  therein,  he  may,  at  the  time  of  selling  the  one  tract, 
which  he  is  authorized  to  sell  separately,  at  the  price  stipulated 
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PRINCIPAL  AND  AGEl^T— Continued. 

therefor,  as  a  part  of  the  same  transaction,  bind  his  principal  to 
sell  to  him  the  other  tract  for  the  residue  of  the  price  fixed  for  the 
two  tracts  combined,  by  accepting  the  proposition  of  sale  as  to  it. 
Id. 

4.  By  perverting  his  powers  to  his  own  personal  ends  and  purposes, 
an  agent  acts  in  excess  of  his  authority,  and  persons  who  know- 
ingly participate  in  such  act  of  perversion,  as  by  purchasing  the 
principal's  property,  with  knowledge  that  the  agent  intends  to 
convert  the  proceeds  to  his  own  use,  are  not  protected  by  the  au- 
thority conferred  upon  the  agent.  Bank  v.  Ohio  Valley  Furniture 
Go.,  626. 

?.  Naked  power  to  do  acts  for  another  negatives  all  authority  on 
the  part  of  the  agent  to  act  in  reference  to  the  principal's  business 
for  the  benefit  of  any  one  other  than  the  principal.     Id, 

PRINCIPAL   AND  SURETY. 

1.  Where  a  surety  pays  a  judgment  rendered  in  favor  of  the  State 
against  such  surety  and  his  principal,  such  surety  may  maintain  a 
suit  to  enforce  the  lien  thereof  for  his  benefit,  without  making  the 
State  a  party  to  the  suit.     Pickens  v.  Wood,  480. 

PRIVATE   CORPORATIONS. 

1.  Books  and  records  of  a  private  corporation  are  not  admissible 
«vidence  in  its  favor  in  a  controversy  between  it  and  a  stranger, 
respecting  title  to  property  or  other  right  directly  in  issue  between 
them,  to  prove  that  the  acts  therein  recited  were  performed,  at  the 
time  and  in  the  manner  therein  stated,  except  as  memoranda  in 
connection  with  the  oral  evidence  of  witnesses  who  testify  from 
their  personal  knowledge  as  to  such  transactions.  C.  d;  0.  RaUway 
V.  Deepwater  Radicay,  643. 

2.  After  proof  in  such  case,  by  competent  evidence,  that  certain 
corporate  acts  were  performed  and  written  memorials  thereof  made 
in  the  form  of  resolutions  or  otherwise,  the  books  and  records  of 
the  corporation  are  admissable  to  identify  and  prove  the  character 
and  terms  of  such  instrument.    Id.  644. 

PROHIBITION. 

1.  The  writ  of  prohibition  does  not  lie  from  this  Court  to  prevent  a 
member  of  a  special  tribunal  constituted  under  the  authority  of 
section  15,  of  chapter  6,  of  the  Code,  from  acting  in  the  hearing  and 
determination  of  an  election  contest  before  such  tribunal,  upon 
petition  filed  by  a  party  to  such  contest,  recusing  such  member^ 
MeWhoTter  v.  Dorr,  608. 

PROOF. 

1.     A  case  in  which  the  evidence  does  not  sustain  the  allegations  of 
plaintiffs  bill.      Way  v.  Mayhugh  175. 
See  BiU  to  Remove  Cloud  from  Title  1 :  County  Court  3. 

PROVINCE  OF  JURY.    See  NeiD  Trial  2. 
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PUBLIC  OFFICER. 

1.  Incumbency  of  an  office,  by  holding  over  under  said  statute,  does 
not  preclude  the  existence  of  a  vacancy  as  a  basis  for  the  exercise 
of  the  appointive  power  under  section  5  of  chapter  45  of  the  Code. 
KUne  V.  McKelvey,  29. 

PURCHASER. 

1.  If  one  conveys  land  with  general  warranty,  his  title  to  which  is 
defective,  and  he  afterwards  acquires  good  title  to  the  same,  such 
acquisition  inures  to  the  benefit  of  his  grantee.  Yock  v.  Mann, 
187. 

RAILROADS. 

1.  Land  covered  by  a  location  for  the  purposes  of  its  road,  made  by 
a  railroad  company,  and  acquired  by  it  by  purchase  from  the  land 
owner,  may  be  takien,  under  the  power  of  eminent  domain,  by 
another  railroad  company  which  has  made  an  earlier  location  of  its 
road  on  the  same  land,  but  the  company  owning  the  land  by  pur- 
chase, may  defeat  the  condemnation  proceeding  by  showing  that 
its  location  upon  the  same  was  first  made.  C.  d  0,  Railway  v. 
Deep  water  Railway^  C41. 

2.  As  between  rival  railroad  companies,  claiming  the  same  location, 
priority  of  location  in  point  of  time  gives  superiority  of  right  to 
the  use  of  the  land,  covered  by  the  location,  for  railroad  pur- 
poses.    Id. 

3.  Location  of  a  railroad,  within  the  legal  definition  of  the  terms,  is 
a  proceeding  in  the  exercise  of  the  power  of  eminent  domain, 
amounting  to  an  appropriation  of  the  particular  place  selected  for 
the  site  of  the  road,  a«  against  all  persons  except  the  owner  of  the 
land,  and  a  person  who  may  have  perfected  a  prior  location  there- 
on; and  as  to  the  land  owner,  it  gives  a  right  to  acquire  his  title  by 
purchase  or  further  exercise  of  the  power  of  eminent  domain,  para- 
mount to  that  of  a  company,  claiming  under  a  subsequent  loca- 
tion.    Id. 

4.  Neither  the  filing  of  a  map  and  profile  of  the  proposed  road,  nor 
the  commencement  of  condemnation  proceedings  is  an  essential 
step  in  making  such  location.  Both  may  be  deferred  until  after  the 
location  is  perfected.     Id. 

5.  A  mere  survey  made  by  the  engineers  of  the  company,  not  adopted 
or  determined  upon  by  the  corporation  itself,  by  act  of  its  board 
of  directors,  as  the  location  of  its  road,  is  not  an  appropria- 
tion or  location,   giving  priority  of  right  as  against  third  persons. 

.    Id. 

6.  A  survey  staked  out  upon  the  ground,  as  a  center  line,  a  prelimin- 
ary line,  or  an  actual  location,  whether  delineated  on  paper  or 
not,  if  adopted  by  the  corporation  as  aforesaid,  is  a  sufficient  loca- 
tion.    Id,  642. 

7.  A  location  as  between  rival  companies  need  not  be  exact  as  to  the 
width  of  the  right  of  way  claimed  or  other  matters  of  mere  detail. 
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RAILROAD^.— Conttnufd. 

If  the  site   intended  to  be  held  is  substantially  shown,  the  location 
is  sufficient.     Id. 

8.  A  survey,  made  by  promoters  of  a  railroad  corporation  for  its 
purposes,  before  the  company  is  incorporated,  or  by  an  existing  rail- 
road  company,  for  an  extension  of  its  road,  before  filing,  in  the 
office  of  the  secretary  of  state,  a  certificate  of  extension  as  required 
by  section  65  of  chapter  54  of  the  Code,  may  be  adopted  as  a  loca- 
tion, after  incorporation  or  the  filing  of  the  certificate  as  the  case 
may  be.     Id. 

0.  If  acting  in  good  faith  and  diligently  prosecuting  the  enterprise 
it  professes  to  have  undertaken,  the  construction  of  its  road,  a  rail- 
road corporation  may  seize  and  hold,  as  against  a  rival  company, 
by  location  thereon,  land  on  any  part  of  its  proposed  route,  without 
having  made  a  survey  of  its  entire  road.     Id, 

10.  Though  not  the  only  mode  of  adopting  a  survey  so  as  to  make  it 
a  location,  the  filing  of  a  map  of  it  in  the  office  of  the  secretary  of 
state,  by  order  of  the  board  of  directors  of  the  company,  isprtma 
facie  proof  of  such  adoption.     Id. 

11.  The  mere  filing  of  such  plat  in  such  office,  without  proof  that  it 
was  authorized  by  the  corporation,  is  not  evidence  of  an  adoption 
of  the  survey  shown  by  it.     Id. 

12.  A  location  can  be  made  only  by  act  of  the  corporation  through  its 
board  of  directors,  but  acts  done  by  agents  under  the  orders  of 
the  board  of  directors,  for  the  purpose  of  claiming  and  holding  a 
location  designated  by  the  board  as  such,  are  evidence  of  intent  on 
the  part  of  the  board  of  directors  to  claim  and  hold  such  location. 
Id. 

13.  To  aid  in  ascertaining  the  true  meaning  and  purpose  of  a  resolu- 
tion passed  by  the  board  of  directors  of  a  corporation,  the  terms 
of  which  are  not  certain  and  definite,  resort  may  be  had  to  the 
circumstances  under  which  it  was  passed,  the  situation  of  the  com- 
pany, the  object  of  the  resolution  and  the  meeting  at  which  it  was 
passed,  and  the  contemporaneous  and  subsequent  conduct  of  the 
corporate  authorites  in  respect  to  it,  and  parol  evidence  is  admissi- 
ble in  applying  descriptive  terms  nsed  to  the  subject  matter.  Id. 
643. 

14.  A  railroad  company  having  caused  to  be  surveyed  a  portion  of 
the  route  of  a  contemplated  extension,  the  right  to  make  which 
had  not  been  obtained  by  compliance  with  the  statutory  regula- 
tions, and  perceiving  the  intention  of  a  rival  company  to  seize  part 
of  the  location  so  surveyed,  hastily  held  a  meeting  of  the  stock- 
holders at  which  maps  of  the  surveys,  not  as  yet  filed  as  required 
by  law,  were  produced  and  examined,  and,  after  an  examination 
of  the  maps,  passed  a  resolution,  authorizing  the  extension,  direct- 
ing it  *'to  be  located  on  the  most  practical  route  as  shown  on  the 
maps  and  profiles  filed  as  required  by  law,"  and  ordering  certain 
persons  **to  make  the  necessary  filings  as  required  by  law  as  fast 
as  the  same  may  be  prepared."    On  the  same  day  and  immediately 
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afterwards,  the  directors  held  a  meeting,  and,  with  the  said  reso- 
lution of  the  stockholders  and  the  maps  before  them,  passed  a 
resolution,  authorizing  and  directing  the  chief  engineer  of  the 
company  *'to  carry  out  the  surveys  and  extensions  of  same  as  au- 
thorized by  the  stockholders  in  their  meeting  of  this  date  and  to 
do  all  things  further  that  may  be  necessary  for  carrying  out  said 
resolution,*'  and  directing  filings  to  be  made  *'as  fast  as  the  same 
may  be  prepared."  At  the  earliest  possible  moment  after  the  ad- 
journment of  the  meeting  of  the  directors  and  on  the  same  day, 
the.  resolution  of  extension  and  the  maps  as  far  as  made,  were 
filed  in  the  office  of  the  secretarj-  of  state.  Ileld,  That  the  refer 
ences  in  the  resolutions  to  maps  included  those  already  made, 
and  that  the  act  of  ordering  them  filed  is  primu  facie  proof  of 
adoption  of  the  surveys  shown  on  them.     Id. 

15.  A  claim  of  priority  of  location  by  one  railroad  company  against 
another,  set  up  in  a  condemnation  proceedings,  is  the  assertion  of  a 
right  against  a  stranger  to  such  corporation,  and  the  records  of  the 
respective  litigating  corporations  are  not  evidence  in  their  favor 
except  to  the  extent  and  for  the  purposes  above  stated.     Id.  644. 

16.  A  railroad  company  is  not  entitled  to  compensation  for  improve- 
ments made  by  it  on  property  upon  which  it  has  entered,  pending 
its  proceeding  to  condemn  the  same,  upon  the  reversal  of  the  final 
judgment  in  its  favor,  subsequently  obtained  in  the  action,  and  an 
adjudication  against  its  right  to  condemn  the  land.     Id, 

17.  In  such  case,  upon  reversing  the  judgment,  and  ascertaining  that 
the  action  cannot  bo  maintained,  the  appellate  court  will  order 
restitution  to  the  land  owner  of  the  possession  of  the  premises  and 
remand  the  case  with  leave  to  the  plaintiff  in  error  to  sue  out  a 
writ  of  possession,  and  a  direction  to  dismiss  the  action  with  costs, 
after  the  affectuation  of  such  restitution.     Id. 

18.  Quaere.  When  one  internal  improvement  company  has  been  er- 
roneously adjudged  to  have  the  right  to  condemn  and  take  land 
belonging  to  another  such  company,  may  the  plaintiff  be  stayed 
from  taking  possession  thereof  by  an  order  of  supersedeas  or  other 
process?     Id.  697. 

19.  A  lumber  railroad,  crudely  and  unscientifically  constructed,  the 
character  of  which  is  fully  known  to  a  servant  who  is  engaged  in 
operating  a  locomotive  engine  upon  it,  has,  in  the  contemplation 
of  the  parties,  and,  therefore,  of  the  law,  certain  elements  and 
qualities  upon  which  the  servant  may  rely  for  his  personal  safety, 
and  which  the  master,  by  the  exercise  of  reasonable  care,  must 
maintain.     Fulton  v.  Crosby- Beckley  Co.  91. 

20.  A  railroad  company  is  liable  for  damages  for  injur>'  to  any  person 
on  its  tracks,  whether  at  a  public  crossing  or  elsewhere,  arising 
from  careless  and  negligent  running  of  the  train.  Ray  v.  C.  &  0. 
By.  Co,  333. 
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REALTY. 

1.  Permanent  restrictions  upon  the  use  of  real  estate  being  contrary 
to  the  policy  of  the  law,  courts  of  equity,  in  enforcing  compliance 
with  restrictive  covenants,  limit  the  decree  by  the  duration  of  the 
conditions  and  relations  which  form  the  basis  of  the  equity  calling 
for  such  enforcement.  Robinson  v.  Edgell  157. 
See  on  and  Gas  II. 

READING   LAW   TO  JURY.     See  Agreement  of  Counsel  1,  2. 

REASONABLE  CARE.     See  MasUr  and  Servant  1. 

RECEIVER.     See  Decedents'  Estate,  I,  2. 

RECOGNIZANCE.     See  Sciri  Facias  1;  Supreme  Court  Jurisdiction  1. 

RECORD.     See  Bai  of  Exceptions  3. 

REDEMPTION.     See  ForfeUed  Lands  8. 

RELEASE  OP  JUDGMENT.     See  Sciri  Facias  2. 

REPORTS.     See  Commissioner  in  Chancery  2. 

REPORT  OP  COMMISSIONER  IN  CHANCERY  ERRONEOUS  ON 
PACE.     See  Commissioners  in  Chancery  1. 

RES   ADJUDICATA.     See    Demurrer  to  Bill  1 ;    Divorce  1  :  FarfeiUd 
Lands  10. 

RESCISSION  OF  SALE.     See  Saleof  ReaUy  4. 

RESULTING  TRUST.     See  Husband  and  Wife  5. 

REVERSAL  OF  DECREE.     See  BiU  Confessed  1, 

RIGHT  TO  AMEND.     See  Demurrer  to  BiU  1. 

RIGHTS  OF  CREDITORS.     See  Insolvent  Debtor  1. 

RIGHT  OF  WAY.     See  Railroads  1,  2,  3. 

RULE  OP  PRACTICE.     See  BiU  of  Exceptions  1.  2. 

RULES.     See  Office  Judgment  3. 

SALE  IN  GROSS.    See  Sale  of  ReaUy  2,  3,  4. 

SALE  OF  LAND  BY  TELEGRAPH.     See  Statute  of  Frauds  1, 

SALE  OF  PARTNERSHIP  INTEREST.    See  Partnership  1,  4. 
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SALE  OF  REALTY. 

1.  A  contract  for  the   sale  of  a  tract  of  land,  or  a  deed  conveying  a 

tract  of  land,  specifying  the  quantity  by  the  words  '^containing 

acres,*'  (giving  the  number),  and  reciting  a  price  wnich  is  an 
exact  multiple  of  the  number  of  acres  so  mentioned,  is  presumed 
to  be  a  contract  of  sale  of  the  tract  in  gross,  but  is  ambiguous  on 
its  face  as  to  whether  it  is  a  contract  of  sale  in  gross  or  of  sale  by 
the  acre,  and  parol  evidence  of  the  circumstances,  which  surround- 
ed the  parties  and  their  situation,  when  the  contract  or  deed  was 
made,  and  the  conduct  of  the  parties  in  carrying  the  contract  into 
execution,  is  admissible  as  an  aid  in  interpreting  such  contract  or 
deed.     Newman  v.  Kay^  98. 

2.  Whether  a  deed,  reciting  $4,800  as  the  price  of  a  tract  of  land! 
thereby  conveyed,  and  describing  it  by  metes  and  bounds  and  as 
"containing  200  acres  and  37  square  poles,'*  is  ambiguous  on  its 
face,  as  to  whether  the  sale  was  in  gross  or  by  the  acre,  quaere?    Id. 

3.  A  case  in  which  the  admissible  parol  evidence  is  held  insufficient 
to  prove  that  a  contract  of  sale  of  land  was  by  the  acre,  the  deed 
being  treated  as  ambiguous  on  its  face  as  to  whether  the  sale  was 
in  gross  or  by  the  acre.     Id,  99. 

4.  As  to  the  vendor,  every  sale  of  land  in  gross  is  a  contract  of  haz- 
ard as  to  the  quantity  of  the  tract  or  tracts  sold,  and  he  cannot 
recover  on  the  contract,  either  at  law  or  in  equity,  compensation 
for  an  excess  therein  above  the  quantity  which  the  tract  or  tracts 
were,  at  the  time  of  the  sale,  supposed  to  contain.  Nor  can  he 
have  rescission  of  the  contract,  on  the  ground  of  mutual  and  inno- 
cent mistake  as  to  the  quantity,  resulting  in  a  considerable  excess, 
when  both  parties  have  been  ignorant  of  the  area  of  the  land  and 
free  from  fraud  in  the  execution  of  the  contract.     Id. 

5.  In  so  far  as  they  hold  that  a  contract  of  sale  of  land  in  gross  may 
be  rescinded  on  the  ground  of  a  mutual  and  innocent  mistake  as  to 
the  quantity  of  land  in  the  tract  sold,  resulting  in  a  large  excess  or 
deficiency,  no  other  ground  for  relief  being  shown,  WenUm  Mining 
ifc  Manvfacturing  Co.  v.  Peytona  Cannel  Coal  Co.,  8  W.  Va.  406, 
Cnslip  V.  Cain,  19  W.  Va.  438,  Hansford  v.  Coal  Co.,  22  W.  Va. 
70,  and  Pratt  v.  Baicnuin,  37  W.  Va.  715,  are  disapproved  and  over-  . 
ruled.     Id. 

6.  When  parties  have  adopted  the  United  Stales  Mail  as  a  means  of 
communication  in  their  negotiations,  the  mailing  of  a  letter,  ac- 
cepting an  offer  of  sale,  makes  a  complete  and  binding  contract  of 
sale,  dating  from  the  moment  of  the  deposit  of  the  letter  in  the 
postoflfice.     Campbell  \.  Beard,  501. 

7.  Specific  performance  of  a  contract  of  sale  of  real  estate  will  not  be 
refused,  merely  because  it  does  not  affirmatively  appear  that  the 
vendor's  wife  is  willing  to  join  in  the  conveyance,  her  un- 
willingness to  do  so  not  having  been  pleaded  as  a  defense.  Id. 
502. 

SALE   BY  TRUSTEE.    See  Trustee  I. 
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SCIRE   FACIAS. 

1.  A  judgment  on  a  scire  faciaa  upon  a  recognizance  of  bail  is  a  bw 
to  defences  which  might  have  been  made  against  iYie  ftdre  facia*. 
State  V.  Boner,  82. 

2.  A  court  cannot,  at  a  later  term,  release  a  final  judgment  entered 
at  former  term  upon  a  writ  of  scire  facias  upon  a  recognizance  oi 
bail.     Id, 

SEALED   INSTRUMENTS.    See  Writings  Under  Seal  \. 

SELF    DEFENSE.     See  Crimifial  Late  10. 

SEPARATE    ESTATE.     ^e>e  Married  Women  \ . 

SETTLEMENT. 

1.  An  item  omitted,  by  mistake,  accident  or  fraud,  from  a  settled 
account  between  individuals,  growing  out  of  an  ordinary  business 
transaction,  such  as  a  sale  of  cattle,  may  be  recovered  in  an  action 
of  assvmpsit.     Harman  dr  Crockett  v.  Maddy  Bros.,  66. 

2.  Settled  or  stated  accounts  caimot  be  opened  or  corrected  except 
on  the  ground  of  fraud,  accident,  mistake  or  omis.sion :  and  the 
burden  is  on  the  party  seeking  to  impeach  the  account  to  prove  the 
existence  of  such  fraud,  accident,  mistake  or  omission,  b\'  clear 
and  convincing  evidence.     Chapman  v.  Liverpool  SaU  Co..  395. 

See  DecedenVs  E^ttate  1. 

SOLVENCY.     See  Injunction  1. 

SPECIFIC    PERFORMANCE. 

1.  In  a  suit  for  the  specific  performance  of  a  contract,  where  de- 
fendants have  been  proceeded  against  as  non-residents  by  order  of 
publication,  and  have  appeared  in  the  cause,  but  have  not  made  de- 
fense therein,  they  are  not  entitled  to  have  a  rehearing,  upon  a  pe- 
tition filed  for  that  purpose,  on  the  ground  that  they  were  proceeded 
against  as  non-residents,  and  were  not  personally  served  with  pro- 
cess.    Ferrell  w  Camden,  401. 

2.  In  a  suit  brought  to  enforce  the  specific  performance  of  a  con- 
tract, where  the  party  with  whom  the  contract  is  alleged  to  have 
been  made,  and  against  whose  heirs  the  contract  is  sought  to  be  en- 
forced, is  dead ;  and  where  the  administrator  and  heirs  of  the  de- 
cedent are  made  parties  defendant,  an  answer  filed  by  the  adminis- 
trator, contesting  the  right  of  plaintiff  to  have  specific  perform- 
ance, and  denying  the  allegations  of  the  bill,  does  not  enure  to  the 
benefit  of  his  co-defendants.     Id. 

3.  A  court  of  equity  will  not  refuse  specific  performance  of  a  con- 
tract sought  to  be  enforced  by  the  vendee  because  of  delay  for  a  short 
period  in  paying  a  balance  due  on  the  cash  payment,  when  the 
vendor  has  not  by  proper  steps  made  time  of  the  essence  of  the  con- 
tract and  has,  through  the  period  of  such  delay  expressed  a  willing- 
ne.ss  to  receive  such  balance  and  complete  the  contract.  Cosby  v. 
Hornage  512. 
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SPECIAL  TRIBUNAL. 

1.    A  special  tribunal  constituted  under  authority  of    section  15,    of 

chapter  6,  of  the  Code,  is  a  subordinate  legislative  tribunal  and  not 

a  part  of  the  judicial  department  of  the  State.    McWhorter  v.  Dorr, 

608. 

See  I^rohibition  1. 

STATUTE  CONSTRUED. 

1.  Sections  25  and  53,  chapter  3 J,  Code  18P9,  are  not  retroactive.  They 
do  not  cure  void  tax  deeds  made  prior  to  the  enactment  of  the  pro- 
visions therein.     State  v.  Harman,  447. 

2.  Quaere.  Can  the  Legislature  pass  an  act  curing  defects  in  a  past 
tax  deed  which  rendered  it  void  by  the  law  in  force  at  its 
date?    Id. 

STATUTE  OF  FRAUDS. 

1.  A  contract  for  the  sale  of  real  estate  may  be  made  by  means  of 
telegraphic  communications,  and  if  it  can  be  collected  from  the 
telegrams  referring  to  one  another  and  directly  related  to  one 
another,  so  that  it  may  be  fairly  said  to  constitute  one  paper  rela- 
ting to  the  contract,  and  if  the  telegrams  are  signed  by  the  parties 
or  their  agents,  and  it  appears  by  them  that  the  minds  of  the 
parties  met,  and  that  the  terms  of  the  contract,  by  referring  to  the 
telegrams  can  be  made  to  clearly  appear,  it  is  sufficient  compli- 
ance with  the  statute  which  requires  contracts  for  the  sale  of 
real  estate  to  be  **in  writing  and  signed  by  the  party  to  be 
charged  thereby,  or  his  agent."  Cobb  v.  Qlenn  Boom  dk  Lumber 
Co.,  49. 

STATUTE  OF  LIMITATIONS.     See  ForfeUed  Lands  7. 

STREET  CAR  COMPANIES. 
.  1.  Where  a  street  car  company  stops  its  cars  for  the  purpose  of  re- 
ceiving passengers,  it  is  charged  with  the  highest  degree  of  care  to 
see  that  all  passengers  lawfully  entering  its  cars  get  to  a  place  of 
safety  thereon  before  starting  its  cars.  NormUe  v.  Wheeling  Trac- 
tion Co.,  132. 

STREET  RAILWAYS. 

I.  In  an  action  for  injuries  sustained  by  a  passenger  while  attempt- 
ing to  alight  from  a  street  car,  it  is  error  to  give  to  the  jury  an  in- 
struction, in  which,  after  telling  them,  that  under  the  law  the 
defendant  is  held  liable  for  the  slightest  negligence,  they  are 
instructed  that  the  defendant  must  ''repel  by  satisfactory  proof  every 
imputation  of  such  negligence,'' when  the  tads  are  not  such  as  to 
create  a  presumption  of  negligence  against  the  defendant,  and 
cast  the  burden  upon  it  to  disprove  negligence;  and  also,  when  the 
contributory  negligence  of  the  plaintiff  is  involved.  Blake  v.  Cam- 
den Interstate  Hy.  Co.,  300. 

SUBROGATION.    See  Principal  and  Surety  1. 
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SUIT  BY  TRUSTEE.    See  Trmiee  1,  3. 

SUMMONS. 

1.  A  summons,  commencing  an  action  in  a  superior  court  of  gen- 
eral jurisdiction,  materially  defective  in  respect  to  time  or  place  of 
its  return,  to  which  objection  has  been  taken  in  proper  time 
and  manner  and  preserved  by  exception,  will  be  held  void  and 
quashed  in  a  direct  proceeding  in  the  same  action,  to  reverse  for 
the  error  of  the  trial  court  in  refusing  to  quash  it.  FUher  v. 
Crawlty,  312. 

2.  A  summons,  commencing  an  action  in  a  court  of  record  cannot 
be  amended  in  any  substantial  particular,  unless  the  statutes  of 
amendment  authorize  it.     Id,  313. 

3.  A  defect  in  such  summons  is  not  waived  by  pleading  to  the 
merits  after  the  overruling  of  a  motion  to  quash,  to  which  an 
exception  has  been  taken  and  made  a  part  of  the  record.     Id. 

4.  It  is  not  necessary  for  a  defendant,  in  appearing  in  a  court  of 
record  to  quash  a  defective  writ,  commencing  an  action,  to  cause 
the  record  to  recite  that  his  appearance  is  for  that  purpose  only,  in  or- 
der to  avoid  a  waiver  of  defect  in  the  jurisdiction  of  the  court.  In 
such  case,  whether  an  appearance  is  general  or  special  is  to  be  de- 
termined by  the  record  as  it  stands  at  the  time  the  motion  is  made. 
Id, 

SUPREME  COURT  JURISDICTION. 

1.  Judgment  for  the  State  for  $100.00  on  a  scire  facias  on  a  recog- 
nizance of  bail.  At  a  subsequent  term  an  order  is  made  setting 
aside  the  judgment.  As  the  priocipal  and  interest  exceeded  $100.00 
when  the  order  of  release  was  made,  this  Court  has  jurisdiction  of 
a  writ  of  error  sued  out  by  the  State.     State  v.  Baner^  81. 

SURFACE  AND  MINERALS. 

1.  There  may  be  separate  distinct  estates  in  different  persons  in 
the  surface  of  land  and  oil  and  other  minerals  in  it.  Peterson  v. 
Hall,  535. 

2.  When  the  surface  of  land  is  owned  by  one  person,  the  oil  in  place 
by  another,  a  sale  for  taxes  in  the  name  of  the  owner  of  the  sur- 
face will  pass  also  the  oil  owned  by  the  other  i)erson,  his  estate 
not  being  charged  on  the  tax  books,  under  section  25,  chapter  31, 
Code   1899.     Id. 

SURVEYS.     See  Railroads  8. 

SYLLIBI  APPROVED. 

1.  Point  1,  of  Syllabus  Lazzell  v.  Oarlow,  44  Wess  Virginia  466,    reaf- 

firmed.    Curtin  v.  Stout,  271. 

2.  As  to  reading  law  in  argument  to  a  jury,  the  syUabus  in  Oregory  v. 

Ohio  River  R.  Co.,  37  W.  Va.  606,  is  reaffirmed.     Ray   v.    C.  d,  O. 
Ry.  Co.,  333. 


Digiti 


zed  by  Google 


Index.  xliii 

SYLLABI  APPROVED— Contitiued. 

3.  Syllabus  in  Ora^/  v.  Baltimore  Building  and  Loan  Association,  48 
W.  Va.  164,  approved.    Miller  v.  Saving  d  Loan  Association,  438. 

4.  Syllabus,  points  2  and  3,  Toledo  Tie  and  L.  Co.  v.  Thomas,  33  W.  Va. 
566,  approved  and  reaffirmed.      Thompson  v.  B.  &  L.  Association, 

.  55L 

TAX  DEED. 

1.  A  tax  deed  is  not  a  **grant'*  under  the  second  classification  of 
persons  entitled  to  transfer  of  State  title  in  Art.  13,  section  3,  of 
the  Constitution;  but  it  is  good  *'claim**  and  *'color"  of  title  under 
the  first  and  third  classifications  of  said  section.  State  v.  Harman, 
447. 

2.  A  void  tax  deed  is  good  color  of  title  both  for  the  purposes  of 
section  3,  Art.  13  of  the  Constitution,,  and  the  statute  of  limitations. 
Id.  449. 

See  Tax  Title  1;  Statutes  Construed  1;  Tax  Sale  3,  5,  6,  7,  8. 

TAX  SALE. 

1.  Failure  to  make  out  and  swear  to  a  list  of  lands  delinquent  for 
taxes  by  the  first  Monday  in  June,  as  required  by  Code,  1887,  chap- 
ter 30,  section  18,  will  not  invalidate  a  deed  under  a  tax  sale. 
Homage  v.  Imboden,  206. 

2.  Failure  to  post  a  list  of  lands  delinquent  for  taxes  as  required  by 
section  20,  of  chapter  30,  Code  1887,  will  not  invalidate  a  tax  deed. 
Id. 

3.  Failure  to  present  a  list  of  lands  delinquent  for  taxes  to  the  county 
court  at  the  levy  term  as  required  by  Code  1887,  chapter  30,  sec- 
tion 21,  and  presenting  it  at  a  later  term,  will  not  invalidate  a  tax 
deed.     Id. 

4.  The  fact  that  a  list  of  lands  delinquent  for  taxes  was  acted  on  at  a 
special  term  of  a  count v  court,  in  the  call  for  which  no  reference 
was  made  to  action  on  such  list,  will  not  invalidate  a  tax  deed.     Id. 

5.  A  report  of  sales  of  delinquent  lands  was  not  required  by  Code 
1887,  chapter  31,  sections  10  and  12,  to  have  a  column  for  the  day 
of  sale,  or  to  state  the  particular  day  of  sale.     Id. 

6.  The  fact  that  an  affidavit  to  a  list  of  sales  of  delinqent  land  con- 
tains no  venue  and  does  not  show  of  what  county  the  notary  is  a 
notary  will  not  invalidate  a  tax  deed.    Id. 

7.  A  purchaser  at  a  tax-sale  of  property,  charged  on  the  land  book 
and  sold  by  the  sheriff  for  non-payment  of  taxes,  as  part  of  a 
certain  town  lot,  in  the  name  of  a  person  who,  in  fact,  owned  the 
entire  lot,  acquires,  by  virtue  of  the  provision  of  section  25  of  chap- 
ter 31  of  the  Code,  relating  to  mis-statement  of  the  quantity  of 
land  so  charged  and  sold,  the  right,  title,  interest  and  estate  of  the 
person  so  charged  with  the  taxes  thereon  in  and  to  the  entire  lot, 
by  obtaining  a  deed  therefor  under  such  purchase.  Cain  v.  Fisher, 
492. 

8.  The  title  of  the  purchaser  at  a  tax  sale  is  not  the  same  as  that 
of  the  owner  in  whose  name  the  land  was  sold.     They  are  separate. 
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TAX  QAIjE— Continued. 

hostile  claims,  with  no  privity  between  them.     8taU  v.  Harman, 

447.  . 

9.     If  a  tax  deed  is  void,  passing  no  title,  and   the  owner  in   whose 

name  the  land  was  sold  omits  to  keep  the  land  on  the  tax  books  in 

his  own  name,  his  title  will  be  forfeited   for   five   years   omission. 

Payment  of  taxes  in  the   name  of  the  tax  purchaser  will  not  pres- 

vent  such  forfeiture.    Id. 

See  Surface  and  Mineralu,  2. 

TAX   TITLE 

1.  A  tax  deed  made  in  1870  is  void,  because  there  was  no  afBdavit 
to  the  list  of  sales  of  delinquent  lands,  and  the  list  was  not  returned 
to  the  recorder's  office  within  ten  days,  and  no  note  of  its  re- 
turn was  made  by  the  recorder,  and  there  was  no  survej'or*s  re- 
port.    State  V.  Ilarman,  447. 

2.  A  tax  deed  must  be  either  acknowledged  or  proven  before  it  can 
be  recorded.  If  recorded  without  such  acknowledgment  or  proof, 
it  passes  no  title.     Id, 

See  Forfeited  Land«  1. 

TAXABLE   PROPERTY.    See  Oil  Uaat  1. 

TAXES. 

1.     No  presumption  of  payment  to  the  state  of  taxes  on  land  returned 

delinciuent  arises  merely  from  lapse  of  time.    MiU»  v.  Henry  OH  Co,, 

255. 

See  Municipal  Cirrporationii  1,  2. 

TELEGRAM.    See  Evidence  1. 

TELEPHONE   COMPANIES. 

1.  The  word  *' companies"  as  used  in  chapter  96  of  the  Acts  of  the 
Legislature  of  1891  includes  an  individual  or  individuals  as  well  as 
incorporated  companies.  Under  that  act  the  county  court  of  a 
county  was  authorized  to  consent  to  the  placing  of  poles  and  wires 
for  a  telephone  for  public  use  along  a  county  road  by  an  individual. 
Lowther  v.  Bridgeman,  306. 

2.  A  reasonable  use  of  a  public  highway  for  the  purpose  of  placing 
poles  and  wires  for  a  telephone  for  public  use,  under  legislative 
authority,  is  not  an  additional  servitude  upon  the  fee  of  the  abut- 
ting land  owner  in  such  highway.     Lowther  v.  Bridgeman^  306. 

TENANCY.     Se#  iMiidlord  and   Tenant  5. 

TENDER   OF    PURCHASE   MONEY.     %eQ  Forfeited  iMudsl, 

TIME   NOT   ESSENCE.     See  Contract  f(yr  ReaUy  1. 

TITLE. 

1.     Title  to  property  may  pass  under  a  contract  of  sale,  though  there 

be  neither  payment  of  purchase  money  nor  complete  delivery   <rf 

possession,     Buakirk  Bro«.  v.  Peck,  361. 
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TITLE—  Continued, 

2.      *'One  having  notice  of  facts  rendering  his  title  inferior  to  another's, 

who  by  mistake  of  law,  regards  his  title  good,  cannot  claim  for 

I>ermanent   improvements."     WilHanis   v.  Jmies,   43  W.  Va.  562; 

Yock  v.  Mann,  187. 

See  Negotiable  Instruments  3. 

TRANSFER  OP   TITLE.    See  Forfeited  Lands  5. 

TRESPASS. 

1.  An  injunction  will  not  lie  against  cutting  timber,  if  the  party 
committing  the  trespass  is  solvent.  Otherwise  where  he  is  not  sol- 
vent.    Marcum  v.  Mar  cum,  285. 

TRESPASS   TO   REALTY. 

1.  A  court  of  equity  has  jurisdiction  to  enjoin  the  cutting  and  re- 
moval of  timber  growing  upon  the  plaintiff's  land,  if,  in  the  bill 
filed  for  that  purpose,  it  is  clearly  averred  that  the  plaintiff  has 
good  title  to  the  land,  and  that  the  defendants  cutting  and  remov- 
ing the  same  are  insolvent ;  but  if  the  insolvency  is  denied  by  the 
defendants,  the  injunction  will  be  dissolved  upon  motion,  unless  it 
appears  from  the  evidence  that  the  defendants  are  insolvent.  Loyd 
V.  Blackburn,  217. 

TRIAL.     See  Criminal  Law  17. 

TRIAL   COURT.     Bee  Criminal  Law  ^2. 

TRUSTEE. 

1.  A  trustee  in  a  deed  of  trust  cannot,  as  a  matter  of  course,  resort 
to  a  court  of  equity  to  have  sale  made  under  its  decree,  instead  of 
selling  under  the  power  vested  in  him  by  the  deed  of  trust,  and, 
unless  he  shows  such  impediment  to  the  exercise  of  his  powers  as 
renders  it  inequitable  for  him  to  proceed  without  the  aid  of  the 
court,  he  will  not  be  entertained.     George,  Trustee,  v.  Zinn,  15. 

2.  The  existence  of  prior  or  subsequent  liens,  or  both,  on  real  estate, 
which  a  creditor  desires  to  have  sold  under  a  deed  of  trust,  held  by 
him,  constitutes  no  impediment  to  the  execution  of  the  power  of 
sale  vested  in  the  trustee,  unless  it  be  shown  that  there  is  such 
uncertainty,  dispute  or  controversy,  as  to  the  amounts  or  priorities 
of  some,  or  ail  of  them,  as  may  deter  bidders  from  offering  full  and 
fair  prices  for  the  property.     Id. 

3.  The  possibility  of  a  right  of  subrogation  and  marshalling  of  as- 
sets in  the  trust  creditor,  desiring  such  sale,  confers  upon  the  trus- 
tee no  right  to  the  aid  of  a  court  of  equity  in  the  execution  of  the 
power  of  sale  vested  in  him.     Id,  16. 

4.  The  rights,  powers  and  duties  of  a  trustee  in  a  deed  of  trust,  exe- 
cuted to  secure  the  payment  of  a  debt,  are  limited  and  defined  by 
the  instrument  under  which  he  acts,  and  he  does  not  control  the 
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TKUSTEK— Continued. 

debt  secured  and  cannot  assert  the  equities,  rights  and  powers  of 
the  cesti  que  trusty  respecting  it,  to  any  extent  beyond  the  powers 
expressly  conferred  upon  him  by  the  deed  of  trust  and  such  inci- 
dental and  implied  powers  as  are  included  in  the  authority  so  ex- 
pressly conferred.     Id,  16. 

UNLAWFUL  DETAINER. 

1.  Where  the  lease  is  by  parol  it  is  not  necessary  for  the  landlord  to 
give  any  evidence  of  his  title  anterior  to  the  lease;  an  acknowledg- 
ment by  the  defendant  that  he  went  into  possession  under  the 
plaintiff  is  sufficient  to  entitle  plaintiff  to  recover  the  possession. 
Stover  V.  Davis,  196. 
See  Landlord  and  Tenant  1. 

USURIOUS  CONTRACTS.     See  Building  dt  Loan  Assn'a,  1. 

VACANCY  IN  OFFICE.    See  Public  Officer,  1. 

VENDOR  AND  VENDEE. 

1.  Possession  by  a  vendee  under  an  executory  contract  of  sale  of  part 
of  a  tract  of  land  is  the  possession  of  the  vendor.  State  v.  Ilarman, 
448. 

2.  When  one  in  actual  possession  of  a  tract  of  land  conveys  legal  title 
to  that  portion  on  which  is  the  actual  possession,  his  constructive- 
actual  possession  of  the  residue  of  the  tract  ceases.  It  is  not  so,  if 
the  owner  sells  such  portion  by  executory  contract.     Id, 

VENDOR'S  LIEN.     See  Contract  Construed,  6. 

VESTED  ESTATE.    See  Oil  and  Gas,  2. 

VESTED  RIGHTS. 

1.  '*One  cannot  lose  vested  title  to  land  by  oral  axJImission  that  it  is 
the  property  of  another.**     Tock  v.  Mann,  188. 

WAIVER.     See  Contract  2. 

WAIVER  OF  DEFECT  IN  PROCESS.    See  Appearance  2. 

WAIVER  OF  PROCESS.    See  Appearance,  1. 

WARRANTY.    See  Life  Insurance,  2. 

WARRANTY  IN  DEED.     See  PurcJuiser,  1;  Judicial  Sale,  1. 

WARRANTY   OF   TITLE. 

1.  Where  land  has  been  conveyed  by  deed  with  a  covenant  of  spe- 
cial warranty,  a  subsequent  sale  thereof  for  non-payment  of  taxes, 
charged  thereon  against  the  grantor  prior  to  the  conveyance,  and 
while  he  owned  the  land,  constitutes  a  breach  of  the  covenant  of 
warranty.     Cain  v.  Fisher,  492. 
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WARRANTY  OF  TITLE— Conttnn^. 

2.  Failure  of  the  grantee,  in  such  case,  to  prevent  the  sale  by  pay- 
ment of  the  taxes  or  redemption  of  the  land  from  delinquency  and 
sale,  neither  bars  his  action  on  the  covenant  nor  mitigates  the 
damages.    Id. 

3.  Though  a  covenant  of  warranty  is  not  a  covenant  against  incum  • 
brances,  an  incumbrance  which  eventuates  in  an  eviction  of  the 
covenantee  works  a  breach  of  such  covenant.     Id, 

WIFE.    See  Personal  Injuries  I. 

WITNESS.     See  Criminal  Law  15. 

WITNESS    DISQUALIFIED.    See  Decedent's  Estate  1. 

WITNESS,  EXAMINATION  OF.    See  Onminal  Law  16. 

WITNESS,  FAILURE   TO  HAVE   SWORN.    See  Criminal  Law  7. 

WRITING   UNDER  SEAL. 

1.     Parol  evidence,  to  prove  a  conveyance  to  be  a  mortgage,  which 

is  on  its  face  an  absolute  deed,  must  be  clear  and  unquestionable. 

Way  V.  Mayhugh^  175. 


V-  iM. 
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